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. THE SECOND YEAR OF THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE 


By Manter O. Hupson l 
. Bemis Professor of International Law, Harvard Law School 
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A year ago, when an attempt was made in this JoURNAL to describe the 
inauguration of the Permanent Court of International Justice and the be- 
ginning of its work,! it seemed that a new experiment in international rela- 
tions was on trial. But such has been its progress in two years that the court 
now appears to be one of the established institutions in our international tife. 
The Foreign Offices have begun to regard it as a sort of international fixture. 
It is fast accumulating a record of achievement indispensable to the inter- 
national law of the future, and the court now bids fair to be permanent in in- 
fluence as in name. 3 ; 

Two years ago a fear was entertained that the new court might be neg- 
. lected by the governments, and might be given little to do. The writer 
shared this fear to some extent, anticipating that “the new Permanent Court 
of International Justice may not be presented with g@prowded docket for 
some time to comes? Some assurance was found in the early histo x of 
the Supreme Court of the United States,’ which did not have a contesteg™mase 
until its sixth term. But the fear has already proved to have been: g:ound- 
less, for the court’s reception has greatly exceeded the general expectations. 
Not only have numerous questions come before the court in the two first 
years, but the existence of the court has influenced the diplomatic handling of 
other questions. Itis notable also that since the court was created, no ques- 
tion has been referred to a tribunal of the Permanent Court of Arbitration,‘ 
though various special arbitrations have been arranged. It now seems im- 


. The First Year of the Permanent Court of International Justice," by Manley O. 
Hudson, this JOURNAL, Vol. 17 (1923), p. 15. * 

2 “The Permanent Court of International Justice,” by Manley. O. Hudson, 35 Harvard 

Law Review 245 (January, 1922). See, however, Mr. Hammarskjöld’s valuable article, 


“The Early Work of the Permanent Court of International Justice,” 36 Harvard Law 


Review 704. 

* The record of the early terms of the United States Supreme Court is in 2 Dallas’ Reports, 
399 ff. Professor Borchard seems to deny that this record affords any analogy. See 
Proceedings of Academy of Political Science in the City of New York, Vol. X, p. 187. 

‘The agreement for the Norwegian-American arbitration was signed on June 30, 1921, 
before the judges of the new court had been elected; and strictly it may be contended that 
that case was not before a tribunal of the Permanent Court of Arbitration. ^ 
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probable that the new court will be neglected because of a preference for 
specially chosen judges.5 

When its first (extraordinary) session was ended on March, 24, 1922, no 
question had yet been submitted to the Permanent Court of International 
Justice. During 1922 and 1923, nine questions have been disposed of. The 
first three, relating to the International Labor Organization, may be said to ` 
have been constitutional questions, of a sort which may frequently arise as 
the development of international organizetion proceeds in the future. The 
first (ordinary) session of the court, from June 15 to August 12, 1922, was 
occupied with these three questions. The other six questions have all in- 
volved the application of conventional law, the issues arising out of differ- 
ences in the interpretation of treaties. The fourth question. relating to the 
Tunis-Morocco nationality decrees, necessitated a second (extraordinary) 
session from January 8 to February 7,1923. The Eastern Carelian question, 
the case of the S. S. Wimbledon, the question about the German settlers in 
Poland, and the question about the acquisition of Polish naticnality, were all 
disposed of at the second (ordinary) session from June 15, 1923, to September 
15,1923. The question as to the boundary between Czecho-Slovakia and 
Poland called for a third (extraordinary) session from November 12, 1923 to 
December 6, 1923. 


THE TUNIS-MOROCCO NATIONALITY QUESTION 


On August 11, 1922, the British Government requested that the following 
item be placed on tl genda of the Council of the League of Nations: “ Dis- 
putebetween France and Great Britain as to the nationality decrees issued in 
m Morocco (French zone) on November 8, 1921, and their applica- 
tion to British subjects, the French Government having refused to submit 
the legal questions involved to arbitration." The matter came before the 
Council on October 2, 1922, when Lord Balfour (Great Britain) reported that 
* friendly conversations" had taken place, as & result of which he asked the 
Council to refer to the Permanent Court of International Justice the question 
“whether the dispute referred to above is or is not, by international law; 
solely a matter of domestic jurisdiction (Article 15, paragraph &, of the Cove- 


5 But see “Strength and Weakness of the New International Court,” by Professor Edwin . 
M. Borchard, 4 Illinois Law€uarterly 67, 69 (February, 1922). Mr. Borchard’s suggestion 
that as the judges’ views become known, governmeats will be more relustant to submit 
cases to the court, seems to neglect the fact that the opinions and decisions are not handed 
down in the names of the particular judges. 

* For comment on these opinions, reference may be made to the earlier article in this 
JounNAL, Vol. 17 (1923), pp. 18-23, and to Mr. Hammarskjéld’s article in 36 Harvard Law 
Review 704, 717. See also “L’Organisation Permanente du Travail, Sa Compétence en Matière 
Agricole,” by Maurice Guerreau, 29 Revue Générale de Droit International Fublic, 223; and 
especially the discussion by Professor Mahaim in 3 Revue de Droit International et de Légis- 
lation Comparée, 3d ser., p. 508, and by Sir Cecil Hurs; in the British Year Book of Interna- 
tional Law for 1923-24, p. 172. 





two Boya amine to bring 
national Justice”, after having “decided to refer 
ing directed the Secretary General to “communicate” these paragraphs o 
the resolution to the court. On October 4, 1922, the Secretary General of 
the League of Nations transmitted to the Beristrar of the court a copy of the 
resolution of the Council “for the information" of the court. This was not 
treated as a request for an advisory opinion as required by Article 72 of the 
rules of court, but such a request was sent'on November 6.!° The question 
was before the court for an advisory opinion, therefore, though the Council 
left it to the French and British Governments to “ present statements of their 
. respective cases directly to the court,” and asked that the court “consult the 
convenience of the two governments, so far as its rules of procedure permit, 
with regard to the manner in which the subject should be considered: and its 
opinion be given.” 

The President of the court invited the French and British Governments to 
state whether an extraordinary session of the court sheuld be summoned; if 
so, what date wouk be suitable; and what were their “special desires" as to 
procedure! The two governments suggested January 8 as a date for an 
extraordinary session, and fixed November 25 as the date-for the submission 
of cases, and December 23 as the date for the submission of counter-eases.? : 
The British Government designated Mr. George Mounsey as agent, and the 
Right Honorable Sir Douglas Hogg, K. C., M. P., His Majesty's Attorney 
General, and the Right Honorable Sir Ernest Pollock, Bart., K. B. E., K. C., 
M. P., as counsel; and the French Government designated M. Mérillon as 
agent, and Professor de Lapradelle as ageni-adjoint. Oral arguments were 
made before the court by representatives of the two governments. Indeed, 
: although the matter was before the court as a reqif,st for an advisory opin- 


7 League of Nations Official Journal, November, 1922, p. 1207. 

8 M. Bourgeois was named in the resolution as printed in the League of Nations Oficial 
Journal, 1922, p. 7. 

? League of Nations Official Journal, November, 1922, p. 1209. 

10 The correspondence between the Secretary General and the Registrar is published in 
Acis and Documents, No. 2, pp. 248 ff. (This volume is in the publications of the court, 
Series C.) ` 

1 Acts and Documents, No. 2, p. 268. 

2 These documents have not been published by the court. The French contre-mémoire, 
of 222 pages, contains a valuable collection of documents. 


. 











——Scrupulous in n confining itself to ae question before it, 
insisting Toronghout: that it was dealing with the nature of the dispute, not 
with its merits. This attitude. was punctiliously maintained, in spite of the 
frequent insistence of M. de Lapradelle that the question was submitted "on - 
its. merits, so closely interconnected are form and substance in this matter.” ™ 
Moréover, the French Government in its draft of conclusions had stated that 
“the court has not only the right but the duty, especially in view of the fact _ 
that it is solely a question of formulating an opinion, to examine the whole 
development of the questions submitted by the parties and to furnish all the 
decisive arguments for the ultimate deliberation.” 15 

For the British Government, it was consended that since each government 
relied “partly on questions of the existenze or abrogation of treaties and of 
the construction of the terms of such treaties"; the dispute was not by inter- 
national law solely a matter of domestic jurisdiction. For the French Gov- 
ernment, it was contended that “the sovereign right of a nation to legislate 
upon nationality questions within its own territory govens the situation”; 
that its application could be prevented only by.a recognized rule of inter- 
‘national law or by a provision of international treaty; that Great Britain had . 
* no rights in Tunis except those, conferred by treaties with France, and these 
were limited in Tunis as in France; that the French protectorates over both 
'Tunis and Moroeco, which had been recognized by other nations, demanded . 
‘the progressive assimilation of the customs and laws of the protectorate to 
those of the protecting country;” and that no special limit exists on the power 
to make nationality imposed; jure soli “prevail. over any orker nationality, 
based on the jus sanguinis.” 

The Court dealt withgghe matter ''in the light of the provisions" of para- ] 
graph 8 of Article 15 of the Covenant. The following passage from the opin- 
ion may be of assistance in future efforts to apply those provisions, which are 
held not to lend themselves to “an extensive interpretation:" 


"The question whether a certain matier is or is not solely within the. 
jurisdiction of a state i is an essentially relative sueston, it ‘dependa Spon 


M n See Acts and Documents, No. 2, pp. 52, 53. 
M Ibid., p. 56. 
15 Tbid., p.241, ` 
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“event of war or neutrality; that Article 380 must be read with other Articles 
of Part XII; and that Germany was free to take non-arbitrary measures nec- 
essary to protect her interests as a belligerent or neutral power. In a sepa- 
rate dissenting opinion, Professor Schücking found that Article 380 imposed 
a servitude and was therefore to be interpreted restrictively with a view to 
protecting the vital interests of the servient state. He urged also that Ger- 
many’s duties as.a neutral toward Russia had not been affected by the treaty 
of Versailles, and that as the cargo of the Wimbledon had been despatched by 
a Polish mission.in Salonika, consigned to the naval base of the Polish state in 
Danzig, it was to be considered as a convoy 9? and Germany owed Russia a 
duty to forbid its passage through the Kiel Canal. 

The court pronounced Germany to have been wrong in refusing access to 
the Kiel Canal to the S. S. Wimbledon; that Article 380 precluded Germany's 
applying the neutrality order of July 25, 1920;5 that the German Govern- 
ment should make good the prejudice sustained, to the amount of 140,749.35 
French francs, to be paid within three months, with interest at 6% from the 
date of the judgment. As to costs, the court refused to vary the rule of Arti- 
cle 64 of the statute, leaving each party to bear its own costs. The satisfac- 
tion of the judgment has not yet been announced. 

Like many cases of interpretation, this case represents a choice by the 
court of one of two possible constructions to be put upon a text. The rea- 
sons for selecting the construction chosen are not of compelling force, and 
there were probably certain pragmatic tests in the minds of the judges which 
were not brought out into the open. In this respect, the court must resemble 
most national courts, and the judge’s function differs only in degree from that 
of the legislator or treaty-maker whose selection is less limited. 

The case is notable, however, for four things. It is the first exercise of the 
court’s jurisdiction in a contested case between states, for in all other in- 

.stances the court has been giving advisory opinions. It is the first exercise 
of the court’s compulsory jurisdiction conferred by special treaties. Itis the 
first case in which a national judge has participated. And it is the first case 
in which a state has intervened under the procedure laid down in the statute. 


GERMAN SETTLERS IN-POLAND 


On November 9, 1921, the Secretary General of the League of Nations re- 
ceived a telegram from the Germanic League of Byagoszez in Poland, inform- 
ing him that several thousand Germanic farmers of both Polish and German 
nationality were about to be evicted from their farms by the Polish Govern- 
ment. In view of the urgency, the procedure outlined as to minority pe- 


9' See the Hague Convention of 1907, respecting the rights and duties of neutral Powers 
and persons in case of war on land, Articles 2 and 7. 2 Malloy, Treaties, pp. 2297, 2298. 

8 The order is to be found in Reichs-Gezetzblatt, 1920, No. 158, p. 1469. 

52 The matter had been previously discussed in the Conference of Ambassadors. 
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titions in the Council resolutions of October 25, 1920," and June 27, 1921, 
was followed and the petition was both communicated to the Polish repre- ~ 
‘sentative and referred to a committee consisting of the Belgian, Italian, and 
Japanese members of the Council. This committee reported to the Council 
on May 17, 1922, and the Council invited M. Askenazy, the Polish repre- 
sentative, to “consider, in conjunction with-the Secretary-General, the 
various questions of law raised in the report, in order to enable the Council to 
decide whether, and if so, on what questions, the Permanent Court of Intér- 
national Justice should be asked fo give an opinion."5- Meanwhile, the 
Polish Goverriment accepted various suggestions for the suspension of ad- 
ministrative or judicis] measures changing the situation. 

The matter was again considered by the Council on July 20, 102255 and 
September 9, 1922,5 and on the latter date the Council requested the Secre- 
tary General to summon forthwith a committee of jurists to study the legal 
questions concerning the contracts of the German colonists established by 
the former German colonization commission, as well as the question of the 
interpretation of Article 4 of the Polish minorities treaty of June 28, 1919. 
This committee was asked to report at the current session of the Council. 
MM. Botella (Spain) and Fromageot (France), Sir Cecil Hurst (Great 
Britain), and Dr. van Hamel, Director of the Legal Section of the Secretariat, 
composed the committee. Their report’! came before the Council on Sep- 
tember 30, 1922, and was communicated to the Polish Government. On 
December 7, 1922, the Polish Minister for Foreign Affairs communicated ` 
the.views of his government, which declined to accept the report of the 
jurists. On February 2, 1923, the Council decided to request the opinion of 
the court, and on February 3, 1923, ne Council adopted the following 
resolution :°° 

The Council of the League. of Nations faving been apprised of 
certain questions regarding the following facts: 

(a) A number of colonists who were formerly German nationals, and 
‘who are now domiciled in Polish territory previously belonging to` 
Germany, have acquired Polish naticnality, particularly in virtue of 
Article 91 of the treaty of Versailles. They are occupying their holdings : 
under contracts (Rentengutsvertrdge) which although concluded with the 
German colonization commission prior to the armistice of November 11, 
1918, did not receive an Auflassung before that date. The Polish 
Government regards itself as the legitimate owner of these holdings " 
under Article 256 the treaty of Versailles, and considers itself entitled 
to cancel the above contracts. In consequence, the Polish authorities 


& Minutes of Council, 10th session, p. 33. 

4 Ibid., 13th session, pp. 51, 235. 

8 League of Nations Official Journal, June, 1922, pp. 555, 702. . 

585 Ibid., August, 1922, pp. 806, 917. Sei t 
5? Ibid., November, 1922, pp. 1181, 1293. 

58 Tbid., November, 1922, p. 1299. `.. 

5 Ibid., March, 1923, pp. 240, 395. 
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have taken certain measures in regard to these colonists by which the 
latter will be expelled fronr the holdings which they occupy; 

(b) The, Polish authorities will not.recognize leases conceded before 
November 11, 1918, by the German Government to Germax nationals 
who have now become Polish subjects. These are leases over German 
State properties which have subsequently been transferred to. the Polish 
state in virtue of the treaty of Versailles, in particular of Article 256: 

Requests the Permanent Court of International Justice to give an 

* advisory opinion on the following questions: 

(1) .Do the points referred to in (a) and (b) above involve inter- 
national obligations of the kind contemplated by the treaty between the 
United States of America, the British Empire, France, Italy, Japan and 
Poland, signed at Versailles on June 28, 1919, and do these points come 
within the competence of the League of Nations as defined in that treaty? 

(2) Should the first question be answered in the affirmative, the 
Council requests the court to give an advisory opinion on the question 

. whether the position adopted by the Polish Government, and referred 
to in (a) and (b) above, is in conformity with its international obli- 
gations. 

The Secretary-General is authorized to submit this request to the 
court, together with all the relevant documents, to explain to the court 
the action taken by the Council in this matter, to give all assistance 

' necessary in the examination of the question, anes if required, to take 
steps to be represented before the court. 


By a formal request of March 2, 1923, the court became seised of the 
matter. On April 18, 1923, the Couneil acted on a request of the Polish 
Government to "confirm" paragraph (b) of its resolution of February 3, 
"jn order that it might be stated with the absolute cltarness prescribed by 
Article 72 of the rufes of court.” To this end, it was stated “that paragraph 
(b) refers exclusively to the case of a special category of colonist farmers, 
namely, those who occupy holdings in virtue of leases contracted before the 
armistice and still unexpired and who subsequently obtained after the armi- 
stice amortization contracts (Rentengutsvertráge) for these holdings.” © This 

‘decision was duly communicated to the court. 

Notice of the request for an advisory opinion was E, to all 
members of the League, to other states mentioned in the Annex to the Cove- 
nant, and to the German Government. On August 2 the court heard state- 
ments by Count Rostworowski and Sir Ernest Pollock on behalf of Poland, 

'. and by M. Schiffer on behalf of Germany. From these statements and the 

‘documents submitted, it appeared that Poland had acted on Article 256 of 
‘the treaty of Versailles of June 28, 1919, to enact the law of July 14, 1920, 
substituting the treasury of the Polish state for the German state on the land 
registers and authorizing the expulsion of persons who occupied under con- 
tract with the German state or crown. The two questions before the court 
related to (1) the competence of the Council to take cognizancc-of the matter ` 
under the Polish minorities treaty, and (2) the Council having been found 


8 League of Nations Official Journal, June, 1923, pp. 558, 637. ` 
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competent, the right of the settlers to continue to hold the lands they occupy. 

On September 10, 1923, the court handed down a unanimous opinion. It 
first held that the Council was competent under paragraph 2 of Article 12 of 
the Polish minorities treaty and had properly exercised its’ ‘competence in 
requesting the advisory opinion. No question arose therefore as to the 
court's jurisdiction under paragraph, 3 of Article 12 of the Polish minorities 
treaty. The necessity for consideration of Article 256 of the treaty of Ver- - 
sailles was only incidental to the necessity for considering questions under’ 

the minorities treaty, and hence did not affect the competence of the Council. 

' As to the second question, the court held that the armistice of November 
11, 1918, had not invalidated the contracts under consideration, for the ces- 
sion of German territories to Poland had not been effective until January 10, 
1920, when the treaty of Versailles came into force. The holders under 
Rentengutsvertrdge had not acquired legal ownership, before Aujlassung, but 
had valid and enforceable contracts for which consideration had been paid. 
Such a holder was therefore said to be a purchaser who had acquired a jus ad 
rem which after Auflassung became a jus in re. Under the German law“! the 
state could be sued in the courts to enforce this right. ‘The fact that there 
was & political purpose behind the colonization scheme cannot affect the 
private rights acquired under the law.” Such private rights were unaffected 
by the change of sovereignty, and were protected against the “virtual an- . 
nulment” attempted under the law of July 14, 1920, by the equality provi- 
sions of the minorities treaty. The treaty of Versailles had not diminished 
this protection, and neither it nor the armistice had forbidden the Prussian: 
state from proceeding to confirming the acquired, rights, with an Auflassung 
issued after November 11, 1918, 

As to the leases (Pachtvertráge) concluced prior to November 11, 1918, the 
same reasoning led to the conclusion that they “were not affected by the 
transfer of sovereignty, and that they remain in force unless they: have ex- 

pired or have been legally superseded by Aentengutsvertrdge.’’ Moreover, the 
Prussian staté had not been precluded from granting, prior to the passing of 
the territory to Poland, a: Rentienguisverirag to a holder of a Pachtvertrag 
~ granted prior to the armistice, and such a Hentengutsvertrag should be re- 

spected by Poland. . 

The court was therefore of opinion that (1) the points referred to did in- 
volve international obligations of the kind referred to in the minorities treaty 
and so came within the League’s competence as there defined; and (2) the 
position adopted by the Polish Government was “not in conformity with its 
international obligations." 

This opinion was duly transmitted to the Secretary-General of the League 
of Nations on September 15, who communicated it to the members of the 
League and to other states named in the Annex. It came before the Council 
on September 25, 1923, and the Council “invited the Polish Government to 

81 German Code of Civil Procedure, Introductory Act, Article 4. 
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communieate to it, before the next Council session, information showing 
what measures the Polish Government proposes to take in order to settle the 
question of these eolonists." 9 Acting on this invitation, the Polish Govern- 
ment on December 1, 1923, addressed a letter to the Secretary General of 
the League of Nations, suggesting a “practical solution", involving a | 
pecuniary settlement between the Polish Treasury and the dispossessed 
cojonists, and a withdrawal of orders of expulsion against colonists in respect 
of whom judgments have not been carried into effect. This letter was com- 
municated to the Council on December 8, 1923. l 


ACQUISITION OF POLISH NATIONALITY 


The Germanic League of Bydgoszez submitted to the Council of the 
League two memorandain connection with the telegram of November 9, 1921. 
The second of these, dated November 12, 1921, dealt with the interpretation 
of certain provisions of the Polish minorities treaty of June 28, 1919. This 
was referred to the Council committee which dealt with the questions raised 
by the same petitioner with reference to German settlers in Poland, and 
later also to the Committee of jurists who studied the latter question. On 
December 7, 1922, the Polish Minister for Foreign Affairs stated that as 
regards Article 4 of the Polish minorities treaty, the Polish Government 
could not alter its interpretation of that article so long as the Germans gave 
evidence of a tendency to avail themselves of it for a totally different purpose 
from that of assuring individual interests. Poland also contended that 
Article 4 had not been placed under the guarantee of the League of Nations. 

When the matte» came before the Council on February 2, M. Askenazy 
informed the Council that negotiations with reference to the question were 
in progress at Dresden, between the German and Polish Governments.® 
For this reason, the Council accepted a suggestion of M. da Gama (Brazil) 
that the question be adjourned pending the result of these negotiations. 
On July 4, 1923, the matter again came before the Council, and the Brazilian 
representative reported that the Polish Government had informed the 
Secretary-General on June 26 that a basis for agreement had been found at 
Dresden, and on this ground action was postponed. On July 6, 1923, the 
German Government informed the Council that it did not foresee the 
- possibility of a speedy settlement by direct negotiation. On July 7, 1923, 
M. de Modzelewski (Poland) withdrew his request for adjournment of the 
question, and asked the Council, before referring any question to the court, 
to seek the views of other states bound by similar minority treaties— 
Czecho-Slovakia, Roumania, and the Serb-Croat-Slovene Kingdom. But 


* Document C. 637, 1928. 1. 

9: See League of Nations Official Journal, June, 1922, pp. 555, 702; August, 1022, p. pp. 806, 
917; and November, 1922, pp. 1181, 1297, 1300. 

*! Ibid., March, 1923, p. 396. 

85 Ibid., March, 1923, p. 396. 
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this was not agreed to by the Council, which decided to: ask the court, for 
8n advisory opinion on the questions: 


(1) Is the League of Nations competent to deal with ilis question of 
Article 4 of the treaty of June 28, 1919 between the Principal Allied and 
Associated Powers and Poland? ' 

(2) If the League of Nations is competent, what is the precise 
interpretation of that.article? 


The precise text was left to the President’s redaction. The Polish repre- 
sentative took ‘note of the-Council’s resolution”, and said he would “bring 
it to the notice" of his government. The resolution was later drafted to 
read as follows: 5 


The Council of the League of Nations sing received notice of the 
following question: ' 

The Polish Government has decided to treat.certain pérsons, who were 
formerly German nationals, as not having acquired Polish nationality 
and as continuing to possess German nationality, which exposes them 
in Poland to the treatment laid down for persons of non-Polish nation- 
ality, and, in particular, of German nationality: 

On the one hand, on the ground that these persons were born in the 
territory which is now part of Poland, their parents having been habitu- 
ally resident there at the date of this birth, it is maintained that in 
virtue of Article 4, paragraph 1, of the treaty 'of June 28, 1919, between 
the Principal Allied and Associated Powers and Poland, they are ipso 
facto Polish nationals and consequently, enjoy all the rights and guaran- 
tees granted by the provisions of the said treaty to Polish nationals 
belonging to racial, religious or linguistic minorities; 

On the othet hand, the Polish Government considers itself entitled 
not to recognize these persons as Polish nationals, tf their parents were 
not habitually resident in the above-mentioned territory, both on the 
date of birth of the person concerned and on the date of the entry into 
force of the above-mentioned treaty, namely, January 10th, 1920. It- 
is, consequently, maintained that these persons cannot legally enjoy the 
guarantees granted by the treaty: 

Requests the Permanent Court of I nternational Justice to give its advisory i 
opinion, if possible during the present session, on the following questions: 

(1) Does the question regarding the position of the above-mentioned 
persons, in so far as they may belong to racial or linguistic minorities 
arising out of the application by Poland of Article 4 of the treaty of 
June 28, 1919, between the Principal Allied and Associated Powers and 
Poland, fall within the competence of the League of Nations under the’ 

' terms of the said treaty? 

(2) If so, does Article 4 of the above-mentioned treaty refer solely to’ 
the habitual residence of the parents at the date of ‘birth of the persons 
concerned, or does it also require the parents to have been habitually 
resident at the moment when the treaty came into force? - 


% See League of Nations Official Journal, August, 1923, pp. 934-5. Apparently the con- 
currence of the Polish representative was not necessary. See Lord Robert Cecil’s remarks 
with reference to the expropriation by the Roumanian Government of the property of 
Hungarian optants, League of Nations Official Journal, August, 1923, p. 905. 

67 Ibid., August, 1923, p. 999. 
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The deno emenda is authorized to submit, this request to the 
court, together with all documents concerning the question, to inform 
the court of the action taken by the Council in the matter, to give all 
necessary*'assistance in the examination of the case, and, if necessary, to 
arrange to be represented at the court. _ 

The court became seised of the question by a letter of the Secretary- 
General of July 11, 1923. Notice was given to all members of the League, to 
other states mentioned in the Annex, and to the German Government.®* 
The court heard oral statéments by Count Rostworowski, on behalf of 
Poland, and by M. Schiffer on behalf of Germany. On August 25, the court 
was informed of the Roumanian Government's desire to be heard and Sep- 
tember 3 was set as the date; but the time was-considered by Roumania to 
be too short, and the court did not extend it owing to the advanced state of 
its session and the desire of the Council that the question be disposed of at 
that session.. 

On September 15, 1923, the court handed down a unanimous opinion,*? 
though Lord Finlay added some “observations” on one of the questions 
involved. The court first expressed the opinion that the matter was within 
the, competence of the League of Nations, denying Poland's contentions that 
only Polish nationals could constitute & protected minority and that Articles 
3 to:6 of the minorities treaty were not included in the guarantee of the 
League of Nations established by Article 12. Lord Finlay concurred in 
these conclusions, but would have preferred “that the court should not 
merely have based its answer to the Polish contention as to competency on 
the view that the minority contemplated by Article"'12 may be one of 
inhabitants simply,’ but that it should also have pointed out that 
the Polish case fails even if the minority were to be taken on the basis of 
ressortissants." 7° 

The court then expressed the opinion that Article 4 of the Polish minorities 
treaty refers “only to the habitual residence of the parents at the date of 
` birth of the persons concerned.” The Polish Government had contended 

that “of the individuals of German origin born in this territory, only those 
ean claim Polish nationality whose parents were habitually resident there" 
both on January 10, 1920, and on the day of the birth of the individual. 
The court thought that such an interpretation would “amount to an addi- 
‘tion to the text" which had plainly synchronized birth and residence; that 
68 Though Article 73-of the rules of court did not require that notice be sent to Germany, 
and though Germany might not have a locus standi with reference to ordinary questions 
arising under the Polish minorities treaty, the court’s action in sending such notice in this 
case would seem to have been a proper exercise of its discretion. But in its letter of Decem- 
ber 1, 1923, addressed to the President of the Council, the Polish Government seems to 
have objected to the court’s hearing the German Government on the ground that Germany 

“would not in any way be regarded as an interested party.” 

*? Judge Moore took part in the deliberations and concurred in ‘the didun but was 

forced to leave The Hague before the terms of the opinion were finally settled, 

1 Advisory Opinions, Series B, No. 7, p. 26. 
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` it would have the effect of depriving of Polish nationality a person born in 
Poland of parents habitually resident there at the time, simply because his 
parents were dead on January 10, 1920. The clause of the treaty “leaves 
little to be desired in the nature of clearness," and the additional condition 
contended for would require a reconstruotion of the text. i 
This advisory opinion was duly transmitted to the Secretary-General of 
the League of Nations who on September 18, 1923, communicated its text 


to all members of the League and other states mentioned in the annex. On, > 


September 27, 1923, the Council “adopted” the advisory opinion of the 
court, though M. Skirmunt: (Poland) seems to have abstained from voting.”! 
At that time, also, the British Government raised certain further questions 
about the interpretation of Article 3 of the Polish minorities treaty. 

The advisory opinion relating to the German settlers in Poland and that 
relating to the acquisition of Polish nationality represent a constructive and 
judicial application of the new body of international law contained in the 
minorities treaties. The court*has not only taken account of the purpose 
and function of those treaties. It has also grasped the practical considera- 
tions which condition the success of this innovation. With & narrow and 
destructive attitude on the part of the court, these treaties might have met 
with the same failure and miscarriage as the minority provisions. in the 

. treaty of Berlin. But there is no trace of such an attitude in these opinions. 
Due regard is apparent for the necessities of the governments in the new 
states of Eastern Europe, while at the same time the appreciation of the ends 
to be served by the treaty provisions is such as to build a confidence among 
the minority peoples who must depend on them. The opinions constitute 
a contribution to international law worthy of a John Marshall. 


THE JAWORZINA QUESTION 


"The Ambassadors at Paris of Great Eritain, Italy and Japan and the 
Minister of Foreign Affairs of France, acting as the “Conference of Ambassa- 
dors", decided on July 27, 1923, to request the Couneil of the League of 
Nations to suggest-a solution of the Jaworzina question, relating to the 
delimitation of the frontier between Poland and Czecho-Slovakia in that 
part of the territory of Spisz where the Jaworzina district is situated. The 
- question had been before the Conference of Ambassadors for many months, . 
and in referring it to the Council, the Conference stated that it would wel- ` 
come a submission of the legal question involved to the Permanent Court of 
International Justice. The Council began to consider the matter on Sep- . 
tember 20,1923. Dr. Benes (Czecho-Slovakia) declared that “the fact that 
the matter was before the League of Nations would certainly appease any 
disquiet," but insisted on the urgent nature of the problem and asked for a 
reference to the Permanent Court of International Justice. M. Skirmunt 
(Poland) likewise agreed to such a referenze. On September 27, 1923, the 

71 See procès-verbal 19/1 of the 26th session of the Council. 
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Council decided to ask the court for an advisory opinion on the following 
question: . 
Is the question of the delimitation of the frontier between Poland and 
Czechoslovakia still open, and, if so, to what extent; or should it be 
considered as already settled by a definitive decision (subjeet to the 
customary procedure of marking boundaries locally, with any modi- 
fications of detail which that procedure may entail)? 


. The court became seised of this matter by reason of a letter of the Secre- 
tary-General of September 29, 1928. The court met in extraordinary 
session on November 12, 1923, to consider its opinion. The Polish Govern- ` 
ment was represented before the court by M. Jean Mrozowski, President of 
the Supreme Court of Poland, and Professor Joseph Blociszewski; Czecho- 
Slovakia by Professor Jan Kremar, and Dr. Krno. A unanimous opinion 
was handed down on December 6, 1923, by which the court held that “the 
question of the delimitation. of the frontier between Poland and Czecho- 
Slovakia has been settled by the decision of the Conference of Ambassadors 
of July 28, 1920, which is definitive, but that this decision must be applied 
in its entirety.” 

In the statement of the question by the Council, a summary of the main 
contentions of Poland and Czecho-Slovakia had been placed before the court. 
Originally, it was decided on September 27, 1919 that a plebiscite was to be 
taken in the Spisz area,” but at the Spa Conference in July, 1920, this 
arrangement was suspended. On July 28, 1920, a frontier line dividing the 
district between Poland and Czecho-Slovakia was decided upon by the 
Conference of Ambassadors, subject to such modifications as might later be 
made on the recommendation of the delimitation commission, and was ac- 
cepted by Poland and Czécho-Slovakia. This decision was held by the 
court to have had a “final character.’ It was the result of what the court 
compared to an “arbitration.” The agreements of Poland and Czecho- 
Slovakia of July 10, 1920, and July 28, 1920, were held to have given the 
decision of the Conference of Ambassadors, ‘‘over and above the authority 
possessed by a decision of the Principal Allied and Associated Powers’’, the 
“force of a contractual obligation entered into by the parties.’ The court 
then proceeded to construe the effect of the decision, denying the Polish 
: contention as to its partial character. A question arose as to the effect of 
interpretations put on the decision by the Conference of Ambassadors, itself, 
some two years after the date of its formulation. The court likened the 
conference to an arbitrator in this respect, and refused to admit a modifica- 
tion of the clear effect of the decision by the later interpretation. Only the 
delimitation commission had been given power to vary the decision, and this 
power was still preserved to it. The undertaking of Poland and Czecho- 

% For the text of this decision, see 113 British and Foreign State Papers 804. For the 


decision of the Conference of Ambassadors of July 28, 1920, see ibid., p. 860. For the 
court’s opinion, see Collection of Advisory Opinions, No. 8. 
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Slovakia on November 6, 1921, to settle “the question of the commune of 
Jaworzina within a period of six months by means of a direct and friendly 
agreement between the two governments", had not reopened the whole 
question; nor had that result been effected by the decision of the Conference 
of Ambassadors of December 2, 1921, calling on the Polish and Czecho- 
Slovak Governments to reach a decision by January 15, 1922, and authoriz- 

. ing the delimitation commission to proceed to carry out the decision of July 
28, 1920, if they failed to do so. 


PROPOSED REFERENCES TO THE COURT. 


Various questions arose during the year with reference to which proposals 
were made for references to the court. 

a) Lithuania’s request. On February 3, 1923, the Council of the League 
of Nations, in the course of its consideration of the Vilna dispute between 
Lithuania and Poland, adopted a recommendation for apportioning between 
the two countries the administration of the neutral zone established in the 
Vilna territory by the Kovno protocol of February 29, 1920.% The recom- 
mendation was accepted by Poland, but not by Lithuania. The Lithuanian. 
Government soon afterward requested that the Council seek the court’s 
opinion with reference to two questions which had arisen relating to the 
interpretation of the Covenant. On March 8, 1923, these questions were 
‘formulated as follows: 

1. Has the Council of the Visus of Nations the right, when a dispute 
is submitted to it under paragraph 1 of Article 15 of the Covenant, to 
address to the parties with regard to incidental questions which have 

- not been specifically submitted to it, recommendatiohs having the same 

. force as the Council's reports referred to. in paragraphs 4, 6, and 7 of the 

same article? 

2. If the recommendations of a report by the Council of the League 

: of Nations have been adopted in the circumstances contemplated in 

the 6th paragraph of Article 15 of the Covenant of the League of 
Nations and have been accepted by one of the parties, are such recom- . 
mendations binding upon the other party if it does not accept them? 
And, secondly, if, within the period fixed by Article 12 of the Covenant, 
it goes to war with a party which accepts the report, is it liable to the 
penalties laid down in Article 16? 


On April 21, 1923, the Council owdi this request of Lithuania and : 
decided, on ‘che proposal of M. Hymans (Belgium), not to seek the court’s 
opinion. The Lithuanian representative then asked, that the request be 

- put on the agenda of the next Assembly.“ The item, on the Fourth Assem- 
bly’s agenda was as follows: 


23. Request to the Assembly from the Lithuanian Government 
concerning: 


75 League of Nations Official Journal, March, 1923, p. 238. For Lithuania's request, see — 
ibid., p. 586. 
"I bid., June, 1923, p. 670. 
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(a) The Council’s resolution of January 18, 1923; 


(b) Reference of certain questions to the Permanent Court of Inter- 
national J ustice for an advisory opinion. 


On September 27, 1923, the Assembly decided, ‘according to a desire 


expressed by the Lithuanian delegation, to refer” the question to the Fifth ~ - 


Assembly.” 
b) Expropriation of Hungarian optants in Roumania. This question was ` 
brought before the Council of the League of Nations by Hungary on April 20, 
1923, and after a careful study M. Adatci (Japan) proposed on April 23, that 
the two governments be invited by the Council to enter into an agreement 
(compromis), of which he proposed a draft, referring to the court the question 
` whether such expropriation constituted a violation of Article 63 of the treaty 
of Trianon or Article 3 of the Roumanian minorities treaty, and if so what 
measures should be taken by Roumania to indemnify the Hungarian 
nationals affected. The proposal was accepted by Hungary, but declined 
by Roumania on the ground that while certain legal questions were involved 
the matter was much broader and included the whole Roumanian program 
of agrarian reform." M. Adatci then suggested that the Council ask the 
court for an advisory opinion. A question arose as to whether in taking 
such action the unanimous votes of all representatives on the Council, 
including representatives of the disputant.states, would be required. The 
Council finally decided that in the absence of “prospect of agreement" the 
question should be adjourned and M. Adatei should use every effort to secure 
agreemént between the parties. Conversations were cénducted at Brussels 
on May 26 and 27, under the presidence of M. Adatci, and the minutes 
contained declarations by both sides which offered a modus vivendi.72 But 
on June 12, the Hungarian Government declined to proceed on this basis, 
and requested M. Adatei to renew the proposals he had made to the Council 
for resort to the court: The matter came before the Council on July 5, 1923, 
when Count Apponyi (Hungary) asked for a reference to the court. M. 
Titulesco (Roumania) relied on the Brussels accord in declining to agree to 
this course. Various members of the Council asserted its power to request 
an advisory opinion without the concurrence of the Roumanian representa- 
tive,” but concurred in the decision that under the special circumstances 
` ho request should be made. E 


75 League of Nations Oficiul Journal, Spec. Supp. No. 11, p. 20. The matter was studied 
by both the first and sixth committees. 

% The text of the proposed draft was published in League of Nations Official Journal, June, 
1923, p. 703. 

™ See the very striking dedatations of M. Titulesco (Roumania) in League of Nations 
Official Journal, June, 1923, pp. 606, 608. 

78 See the account in League of Nations Official Journal, August, 1923, p. 1012. . 

1 Particularly Lord Robert Cecil (Great Britain) and M. Branting (Sweden). League of 

Nations Official Journal, August, 1923, p. 905. © ; 
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* €) Italo-Greek conflict. The murder of the Italian members of the Greek- 
Albanian Boundary Delimitation Commission, on Greek soil on August 27, 
1923, led to the Italian occupation of Corfu on August 30 andaan appeal by 
Greece to the Council of the League of Nations on September 1. On Sep- 
tember 6, M. Quinones de Leon (Spain) submitted to the Council a series ‘of 
proposals drafted in collaboration with several of his colleagues. One of 
these proposals provided for “the submission to the Permanent Court of 
International Justice, for decision under the rules of summary procedure, 

_of the question of the indemnity to be paid by Greece." While . these 
proposals were not adopted by the Council, a record of them was trans- 
mitted to the Conference of Ambassadors at Paris, which on September 7 
adopted the following decision: 


(7) The Greek Government will undertake to pay to the Italian 
Government, in respect of the murder of its delegates, an indemnity, 
of which the total amount will be determined by the Permanent Court 
of International Justice at*The Hague, acting by summary procedure. 
The court will give judgment on consideration of the report of the 
commission specified in paragraph 6. This report’ will be transmitted 
by the Conference of Ambassadors, with its comments, to the court 
of justice. Ds 

'The Greek Government will deposit forthwith, as security, at the 
Swiss National Bank, a sum of 50,000,000 Italian lire, such deposit to 
be accompanied by the following instructions: “to be paid over, in 
whole or in part, to the Italian Government, upon the decision of the 
Permaneht Court of International Justice at The Hague." 


This decision was modified by a later decision of September 13, in which the 
conference reserved to itself the decision as to Greece's fulfilment of the 
conditions laid down for her, and in the event of their non-fulfilment the 
. -decision as to measures to be taken whish might include .''the payment to 
Italy of a sum of fifty million Italian lire, and in that case the conference will 
request the Permanent Court of International Justice at The Hague to 
restore to Greece the security deposited by her, and no further application 
will be made to The Hague, as stated in paragraph 7 of the note of Sep- . 
tember 8th, unless any special application is made to the court by Italy for 
charges entailed by the occupation.” 

On September 26, the Conference of Ambassadors decided as a conse- . 
quence of the negligence of the Greek Government in pursuing the authors 
of the crime, to award the entire fifty million lire to Italy. "The resolution 
requested the court to order the Swiss National Bank to pay that sum to 
Italy. The money was paid, but it seems that no question was ever placed 
before the court and that the court took no action whatever. 

On September 26, 1923, Lord Robert Cecil (Great Britain) proposed to the 
' Council of the League of Nations to submit to the Permanent Court of 
International Justice certain questions regarding the interpretation of the 
Covenant, which had arisen in connection with the discussion of the. Corfu 


e d 
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incident.®° On September 22, the Council had asked a committee of jurists: 
to formulate the questions.. M. Salandra (Italy) doubted the-competence 
of the Permanent Court of International Justice, inasmuch as the questions 
had a political character as well as a legal character. The proposal was 
discussed at some length in various meetings of the Council, in the course of 
which it was thoroughly recognized that the court should not be asked for 
opinions with regard to general questions, or, as it was put, should not be 
asked to write essays rather than to deal with disputes. As M. Salandra 
stated it, the court is not an academy of jurists, but a magistrature.” The 
Council finally decided on September 28 to set up a special commission of 
jurists to give an opinion on the questions before it. Each member of 
the Council was to nominate a jurist to serve on the commission, and the 
Director of the Legal Section of the Secretariat was to collaborate with the 
persons thus nominated. This inquiry by the special commission of jurists 
was accepted by the Council in lieu of any reference to the Permanent Court 
of International Justice. 


ADVISORY OPINIONS 


ot the nine questions which have come before the court in its first two 
years, eight have been on requests by the Council of the League of Nations 
for advisory opinions. This feature of the court’s jurisdiction is thus prov- 
ing to have an importance perhaps greater than many persons had antici- 
pated. Its effect on the position of the court and on the nature of its juris- 
prudence may very well be given special consideration. 

First of all, some difference may arise as to the naturt of this function ex- 
ercised by the court. Judge Moore has said that it “obviously is not a judi- 
cial function’’,®! though he found that the rules adopted by the court 
(Articles 71-74) '"assimilate.the process as far as possible to a judicial pro- 
ceeding.” This view seems to have been accepted by Secretary Hughes jn 
an address before the American Society of International Law. Mr. Ham- 
marskjóld thinks that “the whole idea.of advisory opinions to be given by 
the court is in itself a novelty.” The conception of advisory opinions has 
also led to popular misunderstanding in America. 

It is to be noted that the giving of advisory opinions by a court or by 

judges of a court is by no means new in the Anglo-American legal LARA 
` *' Minutes of the Council, 26th session, P. V. 16, p. 3. d 

8 22 Columbia Law Review 507. Cf. Professor James Bradley Thayer’s statement that 
the giving of advisory opinions “is not the exercise of the judicial function at all, and the 
opinions thus given have not the quality of judicial authority." 7 Harvard Law Rev. 153. 
And Judge Cardozo has more recently said that “the giving of such opinions is not the 
exercise of the judicial function.” Matter of State Industrial Commission, (1918) 224 
N. Y. 13, 16. See also 10 Virginia Law Rev. 152. 

& Proceedings, 1923, p. 84. 8: 36 Harvard Law Review 715. 

% The fullest consideration of the subject is Departmental Cooperation in State Governments, 
by Albert R. Ellingwood (MacMillan: New York, 1918). See also Thayer, Legal Essays, 42. 
H. A. Dubuque, “The Duty of Judges as Constitutional Advisers,” 24 Amer. Law Rev. 369 
(1890). . 
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In England, the judges at one time gave opinions to the king. As late as 
1760, such an opinion-was given respecting the court-martial proposed to be 
held on Lord George Sackville. These have been spoken of ag ‘‘extra-judi- 
cial.” 8 The House of Lords may still request the judges to give opinions," 
though it has not frequently done so in laze years. ‘Some opinions given by 
the judges have had great influence in the development of the law.5s 

Since 1780, the constitution of Massachusetts has provided for advisory 
opinions to be given by the justices of the Supreme Judicial Court, “upon 
important questions of law: and upon solemn occasion”, at'the request of 
either branch of the legislature, or of the Governor and the Council.?? . Opin- 
ions are frequently given, under this provision. They are the“ opinions of 
the justices”, and not of the court, thouga they are published in the Massa- . 
chusétits reports of the.opinions of the court. It is said that the justices do 
not sit as a court, but as individuals." They act “without the benefit of 
argument", and it is not clear that briefs may be filed by interested persons. 
Hence stare decisis does not apply; and if a question upon which an opinion is 
given arises in later litigation, the earlier opinion is not to be relied on and 
the matter is to be reexamined “with the effort carefully to guard against 
any influence flowing from our previous consideration.” ** The opinion is to 
be regarded as “open to reconsideration and revision; yet it imports a view 
-resting upon judicial consideration and examination of the subject.”™ Ina 
recent instance, the court has rendered a decision counter to a previous opin- 
ion of the justices. Of course a previous decision might be overruled, but 
this is something more. If the opinion were to be regarded as the opinion of 
the court, it would not be subject to stare decisis. It may nevertheless pos- 
sess a, Judicial character. 

In various other states, advisory opinions are given by the judges of the 
state supreme court. The constitution of New Hampshire has provided for 


- 8 See 2 Eden (Appendix) 371. The judges put in a caveat, however, that “we should be 
ready, without difficulty, to change our opinion, if-we see cause, ‘upon objections that may 
be then laid before us, though none have occurred to us at present which we think sufficient.” 

3 (1878) 126 Mass. 561. 

87 At least there is a dictum to this effect in Attorney-General for Ontario v. Attorney- 
General for Canada [1912] A. C. 571, 586. Of course, a judgment of the Judicial Committee 
of the Privy Council is “a statement of the reasons which determine them in ‘humbly ad- , 
vising’ the King to give effect’to their decision.” Anson, Law and Custom of the a 
Vol. IT, p. 293 (4th ed.). 

55 For instance, the opinions in M’ Naghten’ s Case, (1843) 10 Clark & Pinnelly 200. 

88 Constitution of Massachusetts, Chap. ITI, Art. IT. 

°° Volume 237 of the Massachusetts reports contains five such opinions; Vol. 239, two;and . 
Vol. 240, three. 

*?t Rugg, C. J., in Loring v. Young, (1921) 289 Mass. 349, 361, 132 N. E. 65, 68. 

? Young v. Duncan, (1914) 218 Mass. 346, 351, 106 N. E. 1, 4. 

% Rugg, C. J., in Loring v. Young, (1921) 239 Mass, 349, 861, 182 N. E. 65, 68. See also 
Perkins v. Westwood, (1917) 226 Mass. 268, 272, 115 N. E. 411. 

9! Loring v. Young, (1921) 239 Mass. 349, 132 N. E. 65. 
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such opinions since 1784,55 the constitution of Maine since 1820,?* and the 
constitution of Rhode Island since 1842." The Missouri constitution of 
1865 contained a similar provision,®* but-it was not retained in the constitu- 
tion of 1875. In Florida, the Governor has been authorized to require the 
opinion of the justices on certain questions since 1868,?? and in South Dakota 
since 1884.100 "The constitution of Colorado, since 1886, has imposed the 
duty to give advisory opinions on the court itself, not simply on the judges; 
so that the Colorado court has declared that its responses “have all the force 
and effect of judicial precedents."!9 For this reason, doubtless, it has 
narrowly confined the field within which the competence will be exercised.!9? 

A statute in Delaware, dating from 1852, puts on the chancellor and judges 
a duty to give opinions to the Governor on certain questions, though few 
opinions seem to have been requested.3 In Alabama, the legislature itself 
has recently provided that the Governor or either house of the legislature 
may obtain the opinion of the justices of the Supreme Court on constitutional 
questions. The statute provides however ¢hat the opinions are not to be 
binding, even on the justices giving the opinions, though it authorizes the 
justices to request briefs from the Attorney-General and to receive briefs 
from “other attorneys as amicus curiae.” 1™ The validity of this act has 
recently been "affirmed" by five of the seven justices. 

In Oklahoma, in a criminal ease where sentence of death has been imposed 
and where no appeal is taken, the judges of the Criminal Court of Appeals 
are empowered by statute to give an opinion to the Governor. ‘The 
questions presented are: Has there been an observance, of all the formalities 
of law essential to the taking of human life, or has the trial, conviction and 
sentence of death been in accordance with the law of the land?” ; 

A number of Canadian courts possess jurisdiction to give advisory opin- 
ions, and the Judicial Committee of the Privy Council has decided that a , 
Statute authorizing the Governor General in Council to request opinions of 


% A recent opinion maybe found in (1919) 79 N. H. 535, 112 Atl. 525. 

9$ A recent opinion may be found in (1921) 120 Maine 566. ` 

%7 A recent opinion may be found in (1922) 44 R. I. 278. 

% See Missouri General Statutes of 1866, p. 36. 

33 See (1919) 78 Florida 156, 82 Southern 606. 

f 100 See In re Rural Credits Law, (1917) 38 So. Dak. 635, 162 N. W. 536; In re Opinion 
of the Judges, (1920) 43 So. Dak. 645, 180 N. W. 64. = 

10t (1889) 12 Colo. 469. But see Ellingwood, op. cit., p. 189. 

19 For the limits in general, see Ellingwood,- op. cit., c. 8. 

103 According to Ellingwood, p. 69. An opinion was recently given In re School Code of 
1919, (1919) 30 Del. 406, 108 Atlantic 39. In this instance, the chancellor and judges re- 
ceived briefs and heard arguments of counsel. 

1% The Act was approved on February 18, 1923. See 10 Virginia Law Rev. 150. 

105 In re Opinions of the Justices, (1923) 96 So. 487. See, however, Re Application of the . 
Senate, (1865) 10 Minn. 78. ~ 

1% Bunn, Compiled Statutes of 1921, $2786. See In re Blakely, (1921) 195 Pac. 146; 
In re Ledbetter, (1921) 195 Pac. 149. 
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the Supreme Court of Canada was not repugnant to the British North 
America Act.” Lord Loreburn repudiated a suggestion that the giving of 
advisory opinions could deserve to be “stigmatized as subversive of the 
judicial function.” : 

Is a court exercising a maod function when the judges, acting not as 
‘individuals but as a court, give advisory opinions? What are the essential 
attributes of judiciality? It can hardly be necessary that an actual contest 
between public or private litigants be.be^ore the court. The importance of 
such a contest would seem to be the narrowing of issues artd the threshing - 
out of the questions they involve. But both of these ends may be achieved 
in other ways. 

In passing upon the constitutionality of a statute, American courts e 
quently act under circumstances which render the actual contest between 
litigants of little significance. Thus in New Jersey a special procedure was 
invented for determining whether a statute had been duly enacted, and the 
Supreme Court held that though there was no litigation inter partes, there 
was a judicial question for which the legislature could create a special method 
of judicial procedure.?5 The appeal allowed the State in criminal cases 
in some jurisdictions is in essence the same kind of proceeding; it has 
as its object the eliciting of “an authoritative exposition of the law upon 
disputed questions.” It would hardly be denied that this is a judicial 
proceeding. i 

^ Jf a legal question arises in connection with some actual problem, upon 
the solution of which immediate action depends, if it is put to a court by a 
competent authority, if it is carefully argued before the,court by represent- 
atives of interests which might be affected by the answer, and if the court 
proceeds to deliberate upon it in a serious way and gives to the results of 
its deliberation the same solemn notoriety which it gives to its decisions in 
formal litigations inter partes, then the giving of such an opinion may surely 
be said to have the requisites of a judicial proceeding. 

The advisory opinions which the Permanent Court of International 
Justice has given have all been judicial opinions in this sense. Each of them 
has related, first of all, to some legal question of defined limits. The 
Council has not sought advice in general. It has referred to the court 
specific questions, all of which have involved the interpretation of treaties. . 
Moreover, all of these questions have related to problems which have arisen 
in practical affairs. The first three related to the functioning of the Inter- 
national Labor Office.!? The fourth related to a pending dispute between 


107 Attorney-General for Ontario v. Attorney-General for Canada, [1912] A. C. 571. It 
is to be noted that Lord Finlay, then Sir Robert Finlay, K. C., now a judge of the Perma- 
nent Court of International Justice, was of counsel attacking the statute. pe 

198 In re Public Utility Board, (1912) 83 N. J. L. 308, 307. 

ice State v. Mackey, (1891) 82 Iowa 398; State v. Gilbert, (1908) 138 Iowa 335. 

10 It may be thought that the third question did not relate to any pending problem, 
however, for the Director of the International Labor Office stated that ‘the International 
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Great Britain and France; the fifth to a dispute between Finland and Russia; 
the sixth to the expropriation of German colonists actually begun; the 
seventh to the construction to be placed on a treaty in a situation demanding 
. action under it; and the eighth to a pending boundary dispute between 
Poland and Czecho-Slovakia. 

In every case, the submission has been effected by a legally competent 
body in a legally proper way. In every case, briefs have been submitted. 
In every case, the court has heard argyments from duly accredited agents 
or representatives of interests involved. Five such representatives appeared 
before the court in connection with its deliberation on the first opinion 
requested; seven, on the second; two, on the third; two, on the fourth; two, 
on the fifth; two, on the sixth; and two, on the seventh. Under the rules of 
court (Article 72), the court requires an exact statement of the question, 
and (Article 73) notice of the request for the opinion is given not only to all 
members of the League and other states mentioned in the Annex to the 
Covenant, but also to “any international oyganizations which are likely to 
be able to furnish information on the question." The object of this is quite: 
clearly to enable interested states or organizations to apply to be heard in 
argument before the court. 

The announcement of each opinion takes place at a public session of 
the court, where the opinion is read aloud. A copy is then sent to the Sec- 
retary General of the League, who communicates the text to all mem- 
bers of the League and to all states mentioned in the Annex to the Cov- 
enant. The opinion is at once published, also, and copies are placed on sale 
to any individual. 

Under these circumstances, it would seem clear that the court is perform- 
ing a judicial function when it gives advisory opinions to the Council of a 
League of fifty-four nations. The question has achieved added importance 
because of recent proposals for depriving the court of this jurisdiction! 
As to the court’s own attitude toward this function there can be no doubt 
since its refusal to give an opinion on the East Carelian question and its 
statement that “the court, being a court of justice, cannot, even in giving 
advisory opinions, depart from the eae rules guiding their activity as 
a court." 


Labor Organization has never considered any intervention” with reference to agricultural 
production. But a limited intervention in that direction had been proposed by M. Zumeta 
(Venezuela) at the Third International Labor Conference, so that the problem had im- 
mediate importance. See League of Nations Official Journal, August, 1922, p. 897. More- 
over, the court was thoroughly alive to the necessity of confining its opinion to a definite 
question relating to a specific problem. See the opinion in Series B, No. 4, p. 59. 


11 This is the significance of the court's reception of the letter of the Secretary-General of 
the League, of October 4, 1922, relating to the Tunis-Morocco question. 

1? See President "Harding's address of June 21, 1923, in this JounNAL, Vol. 17 (1923), 
pp. 533, 536. ; 


30 . THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


LANGUAGES BEFORE THE COURT ; 


It is provided in the court's statute (Article 39) that “the official languages 
of the coürt shall be French and English." . If the parties agree that the case 
shall be conducted in French or in English, the judgment will be delivered in 
the same language; and in the absence of such agreement, the decision is to be 
given in both languages, the court determining which is to be authoritative. 
The court may also authorize the use of another language, at the request of 
the parties.5 All of the proceedings before the court to date have been con- 
ducted in French or in English, except the statements made by M. Schiffer 
in the Wimbledon case and in connection with the.two questions as to 
minorities in Poland, which ` were in German. All of the eight advisory 
opinions, and the judgment in the Wimbiedon case, have been given in French 
and English: In five cases the court has designated the French text as 
authoritative, and in four cases the English text." 

On March 29, 1923, the British Government drew attention in a memo- 
randum to the “desirability of candidates for election to the Permanent 
Court of International Justice having:a working knowledge of both French 
and English.” "5 This was considered by the Council on April 17,1923, when 
M. Adatei (Japan) proposed a resolution on the subject, and the Council de- 
cided to circulate the British memorandum.U* Later, the Spanish Govern- 
ment drew attention to the position it had consistently maintained in favor 
of the employment “of languages other than French and English,’ and 
stated that “it considers that a working knowledge of English and of French . 
should not be considered as an essential qualification for election to the Per- .. 
manent Court of International Justice, but that in choesing the judges, the 
main consideration should be their legal knowledge and high moral character, 
&nd that they should be allowed perfect freedom to acquire their SE 
when and in whatever manner they choose. VIT 


PUBLICATIONS OF THE COURT 


The court has inaugurated a very excellent scheme for issuing its publi- 
cations." Four series have been establisked. Series A will be a collection 
of judgments; number 1 of this series gives the judgment in the Wimbledon ` 
case. Series B will be a collection of advisory opinions, of which eight have 
now been published. «In Series C, the acts and documents relating to the 
judgments and advisory opinions given by the court will be published: num- 


: H3 Bee also Article 44 of the rules of court. 
' M Yet, Mr. Gregory stated in this JoURNAL, Vol. 17 (1923), p. 305, that “the closing an- 
nouncement as to the English and French versions ‘the French text being authoritative’ 
sounds again for us the exotic no 

15 League of Nations Official Journal, June, 1923, p. 629. 

36 Tbid., p. 555. f 

17 Document C. 479. M. 198. 1988. V. 

113: See this Journan, Vol. 17 (1923), p. 836. 
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ber 1 contains the documents relating to the first three advisory opinions and 
number 2 contains the documents relating to the fourth advisory opinion. 
In Series D, acts and documents concerning the organization of the court 
will be published; number 2, the first to appear, deals with the preparation of 
the rules of court and contains the minutes of meetings held during the pre- 
liminary session of tlie court, from January 30 to March 24, 1922; number 3 

. contains extracts from international agreements affecting the jurisdiction of 
ihe court. 

The protocol of signature, statute and nica of court have not been issued 
in the official publications of the court, though a convenient volume contain- 
ing all of them was put out in 1922 by the Institut Intermediaire Inter- 
national..8 Nor do the publications include, as yet, the cases and counter 
cases and other documents filed by parties to contested cases or by govern- 
ments or organizations interested in questions submitted for advisory 
opinions. On January 24, 1923, the Registrdr addressed a letter to the 
Secretary-General who circulated it to all mefnbers of the League, in which 
the court “expressed the wish that, a) governments filing printed documents 
of procedure should place at the disposal of the court, beyond the number of 
copies required for the purposes of the procedure, a further number of copies 
printed on inexpensive paper which, with the consent of the interested gov- 
ernments, could be distributed to scientists and scientific arganizations, to- 
gether with the court’s own publications; b) that for printed documents of 
procedure filed by governments with the Permanent Court of International 

" Justice a shape and size should be adopted similar to that used by the court 
` for Series A and B ¢ its publications. jee 


BUDGET OF THE COURT 


The budget of the court forms a separate part of the budget of the League 
.of Nations. The budget of the League for 1922 provided 1,500,000 gold 
francs for the expenses of the court. As from February 20, 1922, the Presi- 
dent and Registrar of the court assumed control of its funds, and the expenses 
: for 1922 were met by the “permanent imprest system." On February 16, 
- 1922, the President suggested an arrangement for 1923,2 which was consid- 
ered by the Council on May 11, 1922.7? On July 17, 1922, the Council 
resolved to propose to the Assembly that the expenseg of the court be incor- 
porated in the general budget of the League, and that “from each contribu- 
tion paid by the members of the League of Nations into the general funds, 
_ the court shall be granted a share corresponding to the proportion which its 
own budget bears to that of the League of Nations, it being understood that, 


u? But see Mr. Hammarskjéld’s statement in 36 Harvard Law Review 725, which would 
indicate that this publication should be considered as number 1 of Series D. 

Y? Document C. 159. M. 88. 1998. V. : 

X! See League of Naticns Official Journal, June, 1922, p. 565. 

123 Ibid., pp. 520, 564. 
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when necessary, the court may also be granted, in the same proportion, ad- 
vances from the working capital fund.” 23 

The Third Assembly approved a set of regulations for the financial ad- 
ministration of the League of Nations, defining the financial autonomy of 
the court, with the result according to Mr. Hammarskjöld, that “the budget 
as approved by the court need not pass through the Council but will pass 
direct to the Assembly for approval." 1% 

In determining the budget for 1924, the Registrar submitted estimates, 
doubtless with the approval of the court or its President, td the supervisory: 
commission of the League. - The latter recommended certain reductions. 
Thereupon, on June 23, 1923, the court adopted a resolution, expressing the 
“opinion that certain of the reductions recommended by the commission in 
the estimates submitted by the Registrar appear to be excessive from the 
standpoint of the efficient working of the court's services." But. “having 
regard to the necessity of endeavoring to effect economies in every direction 
under the conditions at preser prevailing throughout the world,” the court 
adopted the budget estimates as passed by the commission, ‘‘on the under- 
standing that the court reserves the right, if necessary, to ask the Fourth 
Assembly for supplementary credits.” 

The budget of the court for 1922 was 900,000 florins, of which 709,914.27 
florins were expended; for 1928, 935,625.70 florins. For 1924, 921,739.83 
florins have been aliowed.!?? l À 


e PENSIONS FOR THE JUDGES 


The statute of the court provides (Article 32) that: ° 


The Assembly of the League of Nations shall lay down, on the pro- 
posal of the Council, a special regulavion fixing the conditions under 
which retiring pensions may be given to the personnel of the court. 


On January 13, 1922, the Council directed the Secretary-General to ‘‘in- 
form the Council concerning the measures to be taken to regulate the ques- 
tion.” 127 The Secretary-General conducted an investigation of the system 
of pensioning national judges in various countries, as well as the judges 
of the Egyptian Mixed Tribunals, and reported to the Council on July 4, 
1923.128 

On July 7 the Coinoll requested the supervisory commission to report & 
proposal which might be laid before the Assembly. The supervisory com- 


123 League of Nations Official Journal, August, 1922, pp. 787, 829. 

1% Records of Third Assembly, Plenary Meetings, Vo.. 11, p. 207. As amended by Fourth 
Assembly, Document C. 668. M. 266. 1993. X. 

125 36 Harvard Law Review 724. 

128 See Document C. 668. M. 268. 1928. X. 

127 League of Nations Official Journal, February, 1922, p. 102. 

128 Thid., August, 1922, pp. 881, 936, 989. : 


THE PERMANENT COURT OF INTERNATIONAL JUSTICE 83 


mission at its seventh session decided to entrust a further investigation of the 
: question to Lord Meston (India) and Dr. Neberbragt (Netherlands).”° 
Meanwhile an.item on contribution to the pension fund is carried in the 
budget for 1924.130 


ELECTION OF JUDGE PESSOA 


The death of Judge Ruy Barbosa on March 1, 1923, created a vacancy in 
the personnel of the court. Judge Barbosa had been prevented by illness 
from attending any meeting of the court, and had not actively participated 
in its work. On April 17, 1923, the Council decided that the election of 
his successor should be included in the agenda of the Fourth Assembly and 
of a meeting of the Council to be held during the session of the Assembly. 
The national groups in the Permanent Court of Arbitration, belonging to 
members of the League or to other states mentioned in the Annex to the 
Covenant, were invited by the Secretary-General to make nominations, as 
were also additional national groups of members of the League not repre- 

. sented in the Permanent Court of Arbitration. 

Thirty-one nominees were thus named on the list placed before the As- 
sembly and Council.“ Thirty-eight national groups participated in the 
nominations, and twenty-two of them nominated M. Epitacio da Silva 
Pessoa, ex-President of Brazil, ex-Delegate to the Peace Conierence, and ex- 

. Judge of the Federal Tribunal. The voting took place in the Assembly and 
Council on September 10; 1923, and on the first ballot M. Pessoa received & 
majority of the votes cast in both bodies. 

A notable featuresof this election was the nomination quede by the group 
representing the United States in the Permanent Court of Arbitration, 
Messrs. George Gray, John Bassett Moore, Elihu Root and Oscar Straus. 
An unfortunate incident had delayed the invitation which had been sent to 
this group to make nominations in connection with the original election of 
the judges in 1921. The invitation was despatched from Geneva on June 4, 
1921, being sent to the Secretary of State for transmission to the American 
members. But it had not been received by the latter on August 12, when 
a fresh invitation was sent from Geneva. The time was then very short. 
On September 16, 1921, the Secretary General notified the Assembly and 
the Council of the receipt of the following telegram frpm the members of the 
American group: 


19 Document A. 48. 1923. X. 

39 Document A. 4 (b) (2). 1923. X. i 

181 This and the fact that Deputy-Judge Wang first sat with the court on June 15, 1923 are 
the only foundation for a very surprising statement by Mr. Gregory in this JOURNAL Vol. 
17 (1923), p. 306, that “some of these judges after a lapse of a year have not yet appeared or 
functioned with the court, yet it is understood have faithfully drawn their stipends.” 

1? League of Nations Official Journal, June, 1923, p. 554. 

33 Tn accordance with Article 4, paragraph 2, of the court’s statute. 

14 Two nominees, MM, Alvarez (Chile) and Politis (Greece), declined the candidacy. 
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Considering that our appointment by the President as members of the 
Permanent Court of Arbitration was, under the Hague Convention of 
1907, to perform the functions contemplated in that convention and 

C that your invitation to nominate candidates for judges ef the new Per- 
manent Court of International Justice is under another treaty to which 
the United States isnot a party, and in respect of which no authority 
has been conferred upon us, we reluctantly reached the conclusion that 
we were not entitled to make official nominations for the new court. 
We exceedingly regret that the announcement of this conclusion h 
been unavoidably delayed.¥= ` ' 


But this position was reversed in 1923, when the American group nomi- 
nated M. Pessoa, acting under the same treaty on which they had pre- 
viously based their incompetence. 


CHAMBER FOR SUMMARY PROCEDURE 


The Chamber for Summary Procedure is formed annually, according to 
the statute (Article 29), and the tenure begins on January 1, according to 
the rules of court (Article 14). For 1922, the members were Judges Loder, 
Weiss and Huber, with Lord Finlay and Judge Anzilotti as substitutes; for 
1923, the members were Judges Loder, Weiss and Moore, with Lord Finlay 
and Judge Altamira as substitutes. On September 15, the Registrar an- 
nounced that the chamber for 1924 would consist of Judges Loder, Weiss . 
and Huber, with Lord Finlay and Judge Altamira as substiSutes.!*9 


° RECEPTION OF THE COURT 


The support of the court is being extended continually, On May 15, 1923, 
forty-six states or members of the League had signed the protocol of signa- 
ture. On August 1, 1923, the protocol was signed by a forty-seventh 
state, Hungary.8 Thirty-five states or members of the League had ratified 
the protocol of signature on May 15, 1928, and a thirty-sixth, Latvia, has 
since ratified.. On that date, also, twenty states had accepted the optional 
clause providing for compulsory jurisdiction, but it has since been accepted 
by a twenty-first state, Latvia.’ . : 

In addition to this formal action on the constitutive instruments of the 


1% See Document A. 92. 1921 V. 

In an address before the American Society of International Law, on April 26, 1923, Mr. 
Root stated that ‘the members of the American group, however, other than Mr. Moore, 
did not hesitate to express their unanimous personal opinion that the wisest possible choice 
among the citizens of the United States for membership in the court would be Mr. Moore 
himself.” How this opinion was expressed, and to wAom, is not disclosed by any documents 
available to the writer. 

138 Document C. 623. M. 284, 1923. V. A 

137 See publications of the court, Series D, No. 3, pp. 12 ff. See, also, the League of 
Nations Treaty Series, Vol. VI, p. 379; Vol. XI, p. 464. 

188 See Document A 10 (a). Annex 1923, entitled Progress of International Conventions and 
Engagements. 

88 Document C. 624. M. 285. 1928. y. 
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court itself, the prestige of the court is being increased continually by 
accretions to its jurisdiction by reason of references in’ various treaties and 
conventions. The volume recently published by the court ° indicates the 
extent of such references up until May 15, 1923. Since that date, numerous 
international treaties and engagements have mentioned the court. Among 
these are the Latvian minorities declaration to the Council of the League on 
July 27, 1928,4! the resolution of the Council of the League of Nations 
relating to the protection of minorities in .Esthonia, of September 17, 1923; 
the convention for the suppression of the circulation of and traffic in obscene 
publications, September 12, 1928;49 and the convention relating to the 
simplification of customs formalities, of November 3, 1923.14 

The professional comment on the establishment of the court and on its 
work, continues to be almost uniformly favorable.“ 


THE UNITED STATES AND ps COURT 


Aside from the individual participation of Mr. Root and Dr. Scott in the 
work of the Committee of Jurists which framed the statute of the court, the 
United Statés had no part in establishing it. On July 18, 1922, Secretary 
Hughes stated that he saw “no prospect for any treaty or convention by 
which we should share in the maintenance of the court until some provision is 
made by which, without membership in the League, this Government would 
be able to have an appropriate voice in the election of the judges.” ^5 On 
October 30, 1922, he expressed his belief “that suitable arrangements can be 
made for the participation by this Government in the @lection of judges of 
the international court which has been set up, so that this Government may 
give its formal support to this court as an independent tribunal of inter- 
national justice." 47 

On February 17, 1923, Secretary Hughes addressed a letter to the Presi- 
dent, recommending that the Senate be asked for its advice and consent to 
the adhesion on the part of the United States to the protocol of December 16, 


M? Series D, No. 8, entitled Extracts from International Agreements affecting the Jurisdiction 
of the Court. See also, the writer’s article in this JOURNAL, Vol. 17 (1923), p. 24, and Pro- 
fessor Blociszewski’s article in the Revue Generale de Droit International Public, 1922, p. 23. 

1 League of Nations Official Journal, August, 1923, p. 933. 

12 Minutes of Council, 26th session, P. V. 18, p. 21. - 

43 Document C. 680. M. 286. 1923. IV. 

14 Document C. D. I. 96 (1) 1923. 

M5 See 1 Cambridge Law Journal 29; Ernest Lemonon, in 49 Journal du Droit Inter- 
national (Clunet) 761; 1 Boston University Law Review 6; Gabrielle Salvioli in Rivista di 
Diritto Internazionale, April, 1928, p. 11; 9 American Bar Assn. Journal, 160; W. L, 
Frierson in Maryland State Bar Assn. Report for 1922, p. 74; Charles H, Carey, in 2 Oregon 
. Law Review 205. See also Judge de Bustamante’s interesting paper in 4 Revista de Derecho 
Internacional 5. For a partial bibliography, see the Advocate of Peace, Dec., 1028, p. 488. 

18 New York Times, July 15, 1922, p. 1. 

5 Ibid., October 31, 1922, p. 4. 
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1920, on four conditions and understandings.“® President Harding acted in 
accordance with this recommendation cn February 24, 1923, transmitting a 
copy of Secretary Hughes’ letter. The Senate referred the matter to the 
Committee on Foreign Relations, which requested further information. On 
March 2, 1923, the President furnished such information, transmitting 
Secretary Hughes’ letter of March 1. No definitive action was taken by 
the Senate before its adjournment on March 4, however. In an address at 
St. Louis, on June 21, 1923,59? President Harding seems to have modified his ` 
own views in some degree. In his message of December 6,1923, President 
. Coolidge commended President Hatding s February proposal “to the favor- 
able consideration of the Senate.” 

During the later months of 1923, the United States has renewed arbitra- 
tion treaties with Great Britain (June 23), France (July 19), Japan (August 
23), Portugal (September 5), and Norway. (November 26). “At the time 
of the signing of the agreement [in each case] notes were exchanged to the 
` effect that in case the Senate shall give ite assent to the President's proposal 
for the participation by the United States in the support of the Permanent 
Court of International Justice, the two governments will consider the making 
of an agreement under which the disputes, of the nature described in the 
treaty, could be referréd to the Permanent Court of International Justice.” 15! 

In his letter of February 17, 1923, Secretary Hughes proposed certain 
“conditions and understandings” on which the American adhesion should be 
based, and he stated that “the attitude of this Government will thus be 
defined and communicated to the other signatory Powers whose acquiescence 
in the stated conditions will be necessary.” It was clearly Mr. Hughes’ 
view that such acquiescence would be a sufficient acceptance of the American 
conditions and understandings, and that no amendment of the formal 

. documents creating the court would be nesessary. The juridical basis for 
' this view had been previously outlined by *he writer,! and the view seems 
to have been generally accepted in the United States. 

But Mr. Hughes’ proposal does not seem to have been understood by some 
writers in other countries. Professor Eugéne Borel has recently published 
an article in which he states that what is required is a '""revision of the 
Covenant aiming to permit the Assembly and the Council to associate with 
themselves, by a concurrent vote and for a special and expressly determined 
question, the delegation of a state which, without forming a part of the 
League, would nevertheless be invited by this vote to act as a collaborator 

48 Senate Document No. 309, 67th Congress, 4th session. 64 Cong. Record, 4508. Re- 
printed in this Journan, Vol. 17 (1923), p. 3832. 

M? Senate Document No. 342, 67th Congress, 4th session. Reprinted in this JOURNAL, 
Vol. 17 (1923), p. 339. 

450 Reprinted in this JougNAL, Vol. 17 (1923), p. 5&3. Cf. comment by Mr. George A. 
Finch, ibid., p. 521. 

i5 Cominus issued by the Department of State. See also, U. S. Treaty Series, No. 674. 

182 In an article in Foreign Affairs, December 15, 1922, pp. 80-81. 
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in the matter in question.” But he does not appear to have taken account 
in any way of Mr. Hughes’ suggestion as to “acquiescence.” 

A more recent and better-considered comment on the method by which 
American adhesion might be effected is that of Dr. Hans Wehberg,' who 
finds that while Mr. Hughes’ first, third and fourth conditions involve no 
modification of the court statute, his second condition as to the election of 
judges involves the kind of change which ought not to be made in a treaty 
without formal revision. Dr. Wehberg therefore suggests that the Assembly 
of the League undertake a revision of the court statute. But he has not 
analyzed the arguments for the sufficiency of the acquiescence alone, and 
those arguments seem quite irrefutable. Certainly it is desirable, if possible, 
to avoid the cumbersome process of amending the statute of the court, 
which would doubtless require affirmative action by each of the signatories 
to the protocol. i 

: CONCLUSION 
The Permanent Court of International June has made a promising start 
on its career. In two years, it has handed down nine opinions, all relating to 
difficult problems which involved vexed questions of international law and 
threatened to disturb international understanding. In each case, the court’s 
opinion has met with general satisfaction. In each case the states concerned 
have at once set about to act upon the court’s pronouncement of the law. 
On the administrative side, the court has made steady progress toward in- 
creasing its efficiency and smoothing out its difficulties. The influence of 
the court has been steadily growing. With forty-seven signatories to the 
protocol under whigh it exists, with lawyers everywhere viewing its record 
with satisfaction and hope, the court promises a fulfilment of the world’s 
long-cherished desire. 
The American delegation to the Hague Peace Conference of 1907 reported, 
“A little time, a little patience, and the great work is accomplished.” The 
prophecy approaches fulfilment. 
13 This JourNnaL, Vol. 17 (1923), pp. 429, 430. 


14 4 T? Amérique et la Cour Permanente de Justice Internationale,” 4 Revue de Droit Inter- 
national el de Législation Comparée, 3 series, p. 179. 


THE CODIFICATION OF INTERNATIONAL LAW 


SOME PRELIMINARY QUERIES 


By Henry G. CROCKER . 
' Division of International Law, Carnegie Endowment for International Peace 


The task of codifying international law is so vast, the subject thus named 
so uncertain in nature and in limits, lanzuage so imperfect and misleading, 
and human reason so puny, that & person who addresses himself to the busi- 
ness with the intention of elaborating concrete expressions of the law finds 
himself with no solid foothold *o start from, no certain direction to take, and 
no clear conviction as to how best to work. In the present attempt to study 
the problem of codification of international law in a few of its aspects, the 
writer has taken one topie only, the treaty, thinking that here we have 
` phenomena in plenty and that discussion thereof may be a fruitful prelimi- 
nary procedure. For even here, at the very outset, we are confronted with 
primary questions which throw us back to the very threshold as it were of 
- the whole gubject. ` : ES 

A treaty is an agreement between states. How about the converse? -Can 
we say that every agreement between states isa treaty? „An agreement may 
be oral. May a treaty be oral? We daily see states as ; well as individuals 
regulating their conduct to discharge oblizations which they consider only 
moral and which have their sources in agreements of very informa] nature, 
which they sometimes call understandings. 

Where is the line to be drawn between international law on the one aids; 
and other systems or parts of systems which import duties and which 
exist outside of international law though perhaps supporting it, such as 
international morality, ethics, etiquette? That international law has a 
powerful sanction in public opinion has been clearly shown, but it is also 
true that international morality and even international etiquette have the 
sanction of public opinfon to promote their observance. Sometimes public 
opinion is stronger in support of some point of international etiquette than 
it is in a matter of international law, quite as it acts in relations between 
individuals. The fact that this sanction exists is therefore not a test of 
the nature of an obligation as regards its quality as a legal obligation. 
What is a true test? Sanction of legalized community force, we may agree, 
is a practical test of national law, but legalized community state force does 
not exist, and so we have not this practical test for international law. It 
has been argued that because of the lack of this community state force inter- 
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national lawisnotlaw. But musta test be an ingredient of the thing tested? 
At any rate, if intertiational law be not law, it is something that goes by 
the name of international law, though it may be international v, a some- 
thing which all agree exists. How it is to be given practical effect in the 
conduct of unwilling states is a question of expediency, a starting-point for 
~more law, which does not affect the nature of what international law already 
exjsts. The world is clamoring for a lucid statement of existing international 
law, and the march of progress is demanding additions thereto. A code 
is considered a good vehicle for lucid expression, and so a code is demanded. 
Now, in order to frame even a part of a code of international law, it seems 
from what has been said necessary first to determine the limits of the code 
with at least sufficient definiteness for practical progress. And to determine 
the limits of the code implies in substance determining the limits of inter- 
national law and perhaps something else in form. i 

To “codify international law.” What doeg this mean? Clearly it does 
not mean to codify the science of international law, for the science of inter- 
national law is of greater content than international law. What, then, is 
embraced in the science of international law that is not embraced in interna- 
tional law? The works of jurists contain not only.statements of inter- 
national law but also expositions of the foundations of thatiaw. If we are to 
codify international law, not the science of international law, we need to 
know where the foundations end and the law structure begins. "Many of the 
so-called principles and rules of international law may reside only in the 
science. ‘ : A i 

One.boundary, which it is necessary to draw, will exclude facts of exist- 
ence and processes of reasoning and the moral law, in which we may for our 
purposes conveniently group all “oughts” that are not legal ones, so far as 
they are merely foundations of international law but not included within its 
body. One may be morally bound to certain conduct regardless of the law; 
he may be also legally bound to the same conduct. His act then has a two- 
fold aspect, but the moral obligation is distinct from the legal obligation. 
There will be a superadded moral obligation springing from the fact that the 
act is prescribed by law. Again, that two plus two make four is not inter- 
national law obviously, and nobody would assert it to be so; but there are 
numerous mere dictates of reason that, because they £re applied to the 
matter of international law, are often thought to beinternationallaw. Take 
the following statement regarding interpretation of treaties: “Ordinary 
words must be taken in an ordinary sense and technical words in a technical 
sense." This statement properly finds place in a work on the science of 
international law, for the science deals not only with international law itself 
but also with its foundations, its method and its purposes. But is it not 
merely a dictate of reason? If, however, this illustration be inaptly chosen, 
there must be, from the very fact that international law is not identical in 
scope with the science of international law, many dictates of reason, or 
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demands of equity, or morality, that lie outside the former and within the 
latter. We are not seeking to formulate a systematic exposition of the 
Science of internationallaw, but a statement of the rules of international law, 
i.e., rules which are international law. . , 

A ‘second line, which it may be advisable to draw, would eae those 
conclusions which follow the provisions of the code directly as corollaries. 
If obvious deductions from code provisions are not excluded, the code will 
become a digest. For example, to say that ratification of a treaty by a 
nation is necessary to render it binding where such ratification is expressly 
made a condition in the treaty, so obviously follows from the rule that 
' mutual consent is necessary to give rise to an obligation, that its inclusion 
would seem to be superfiuous. Obvious deductions from general rules ap- 
plied to special sets of facts are numberless. On the other hand; code rules 
or principles in combination applied to a set of facts and circumstances will 
by a process of reasoning often result in another rule of international law 
which should be included in tle éode for the reason that it is not an obvious 
. deduction. What is an obvious deduction? 

Besides the questions of content, there are questions of form that must ` 
be resolved at the outset to avoid confusion. So far as possible, words 
should be definite in meaning. Ambiguity should not be tolerated. Con- 
structions should be.simple and direct. A few remarks on special points of 
expression follow. The difficulties of form alone are of great magnitude. 

The words ordinarily used to express legal relations are. right, duty, 
obligation, power, privilege, disability, immunity, capacity. Of these, some 
are correlatives of others, some are opposites of others. The words duty and 
obligation are synonymous, both being used in law and ethics. It may be de- 
sirable to confine one to the domain of Jaw, and the other to the domain of 
ethics, but that is not present usage. It seems clear that in a code it is 
best to use the same word for the same idea throughout, and without express- 
ing any preference between “duty” and “obligation”, I am using the latter 
only. In our draft articles an obligation means always an international legal 
obligation, an obligation of international law. Obligation is correlative of 
right. Which of these should, in general, be the central idea of a code article? 
Does it not seem that the word obligation should be selected as the simpler? 
Just as municipal law is primitively a command to individuals to do or not to 
do a certain thing, not*because some other individual has a legal right, but 
in the general interest, wherefrom the other individual derives a right as a 
consequence of the obligation, so international law imposes an obligation 
upon a state in the general interest and -therefrom results the correlative 
right. The legal right may be co-equal with the haa obligation in duration, 
but it is a consequence. 

The articles, too, of a code should be in the simplogt form. We find in 
text-books such statements as this, “Treaty rights and obligations i in contra- 
vention of international law are void: " The imperfections. -of language are 
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manifest in this statement. The subject of the sentence, “Treaty rights and 
obligations” assumes their existence, and the predicate asserts their non- 
existence, unless the word “void” can mean that although they exist, they 
have no legal effect. But that meaning is inconsistent with the meaning of 
obligation. What are the essential facts here assumed? First, a state, 
secondly, its attempt to assume an obligation in contravention of inter- 
national law, thirdly, the means it employs, a treaty. Is it not the second 
of these that is abortive in international law? Suppose the state makes a 
like attempt by- other means than treaty; would not the same lack of legal 
effect attach to that attempt? Suppose we say then, “A state has no power 
(or is not competent) to assume an obligation in contravention of interna- 
tionallaw.” Is not this more general statement recognized as true? It does 
not mention means, and so includes all means. If we enlarge it to read, 
“A state is not competent to assume an obligation in contravention of 
international law by means of treaty” we have a corollary. A question for 
the codifier, when drafting a section concerning treaties, is whether this 
corollary should be included here and the general proposition elsewhere in 
the code, or the general proposition put here, or the general proposition put 
elsewhere and the corollary omitted altogether. 

Among grammatical constructions to be used with great care is the passive 
voice, which is frequently met with and is the cause of confusion through 
complexity of thought. The passive voice assumes the existence of an active 
voice and the existence of an actor. A passive construction which seems 
sufficiently clear in meaning is often perceived to be vague when attempting 
to resolve it into itg component ideas by means of an active construction. 
An intransitive verb is sometimes a veiled passive. 

Finally, the code should be symmetrical, and it is therefore advisable to 
reach decisions on a section of it with respect. both to content and form 
before drafting the whole. 

Several writers and jurists have proposed codes of international low 
and others have written text-books in code form on the science of interna- 
tional law, with numbered articles followed by comment. The codes vary 
in substance from expressions of existing law as the author understands it to 
expressions of what ought to be the law in the author’s opinion; and in form 
from the succinct to the diffuse or, it may be fairer to say, detailed. A 
comparison of these discloses that many different views are held on questions 
of substance; that what one includes another excludes, and that even when 
the substance of a rule is unanimously accepted the statements vary in the 
phrasing. Scrutiny and comparison of these articles are highly instructive, 
and we have taken a few, almost at random, to see what practical suggestions 
they offer a codifier. It was of course far from the minds of most of these 
writers that their proposals should be transplanted expressis verbis into an 
official code, and it should also be kept in mind that some of these transla- 
tions may only approximate the meaning of the original. 
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Duplessix, in his draft code of publie international law, has proposed the 
following articles under the caption “Conclusion and form of treaties": ! 

369. Negotiation of treaties may be conducted by &he competent 
territorial authority or by delegates to which it transmits all or part of 
its powers. 

370. This negotiation may be pacedi by conferences resulting in 
simple preparatory study without involving the parties in any engage- 
ment. 

371. Treaties should contain: indication of the contracting states; 
declaration of the object of the treaty; enumeration of the names and 
positions of the negotiators and statement of their powers; the clauses 
of the convention; the reservations that may be advisable; especially . as 
regards ratification; place and date of signature; the number of copies 
drawn up; signature and seal of the negotiators. At least one copy of 
the treaty should be delivered to each of the contracting states. 

372. Failure to adopt these pisecrp dons of form is not of itself a 
cause of absolute nullity, 


These articles deal chiefly with procedure or diplomatie practice; and 
the propriety of including such matter in & code is at least doubtful. The 
negotiation of treaties between states is analogous to negotiation of con- 
tracts between individuals; and as in the latter case there may be good 
business methods and bad business methods of arriving at agreements and of 
expressing them in written form, so in treaties between states there are ex- 
cellent methods and poor methods, and in neither case is it advisable to 

- appear to prescribe a legal rule, unless the rule is explicity laid down for. 
obedience and is the source of legal obligation. f 
Duplessix says also: s 
‘365. Every state may also contract conventional obligations either 
with another state or with the nationals of that state. 


‘Each of the two parts of this article requires comment; The first part 
declares that every state can (peut) contract conventional obligations with 
another state. It declares that the state has capacity to make an agreement 
with another state giving rise to legal obligations. Now, it is a matter of 
fact that.states do make agreements with other states. When such agree- 
ments have been made the law steps in to raise legal obligations therefrom. 
Should it not be put so that the fact would te assumed? Besides, the verb 
“can” (peut) may be understood to mean “it is permitted,” or “it is not 
forbidden," as well as "it is legally within the capacity.” A word that is 
susceptible of different shades of meaning, especially where inferences con- 
cerning legal rights, obligations, privileges, immunities, and powers, must be 
drawn, should not be employed in a code. 

The second part of the article, saying that every state can contract con- 
ventional obligations with the nationals of ancther state, raises a preliminary 

1E, Duplessix, La loi des Nations . . . Projet de code de droit international public. 
Ouvrage couronné par le Bureau international de la Paix. Paris, 1906. 
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question of principle. In an agreement between a state and a national of 
another state, can the resulting proximate obligation, or obligations, of either 
party belong ip the field of international law? Is not every state obligation 
in the field of international law an obligation towards another state as such? 
If a state enters into an agreement with a national of another state, its obli- 
gation towards that individual falls within the domain of municipal law. Its 
obligations to that individual are determined by the contract and its national 
law; its obligations in international law towards the foreign state to which 
that individual belongs are determined by the general rules of international 
law alone or in conjunction with particular treaties governing the case. In 
this article it therefore appears that the condensation of expression by use 
of the word “obligations” to mean, first, international obligations, and, 
secondly, municipal obligations, is objectionable as begetting confusion of 
thought. 
We do not blink a current theory frequently and learnedly maintained 
that an individual is clothed with international obligations and rights both 
. primarily and by contract. 'This is the preliminary question of principle 
referred to, and it must be settled to afford a firm basis for code articles 


embodying rules. 
Dr. Pessóa, in Article 199 of his draft code, says: ? “A treaty shall not be 
valid which . . . threatens the fundamental principles of justice or 


[the fundamental principles] of international law." 

Supplying the ellipsis by the bracketed words, we observe that as the fun- 
damental principles of justice are coupled with the fundamental principles of 
international law, ij follows that the former are, in part at least, not funda- 
mental principles of international law, that some at least of its fundamental 
principles are outside of internationallaw. Now what are these fundamental 
principles of justice that are outside of international law? And what are 
fundamental principles of justice which would have an effect which principles 
of justice that are not fundamental would not have? Here we have a code 
clause so difficult to interpret that it would seem better to omit it as stated, 
and leave consequences to political action. 

In his Article 202 Dr. Pessóa says: “ Treaties shall be promulgated with the 
exception of those parts stipulated to remain secret.” 

The question whether international law shall make it obligatory upon 
states to make public all their treaties is one that i$ much discussed nowa- 
days. Publication may take place in different ways. Treaties may be 
communicated to states not parties; or they may be officially promulgated 
as a domestic act and foreign nations be presumed to have notice of such 
promulgation just as they are presumed to have knowledge of the treaty- 

making power of other states. It is worthy of consideration whether, if a 


_ ? Projecto de codigo de direito internacional publico by Epitacio Pessda, delegate of Brazil 
* on the Commission of Jurists charged with the codification of international law. Rio de 
Janeiro, Imprensa Nacional, 1911. 
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party discharges all its obligations arisirg out of a given treaty, the other 
party is at all concerned with the former’s domestic promulgation or with 
its communication to other states, a communication that either has power 
to make. The article, as it stands, seems in effect to favor secret treaty 
provisions, for promulgation of a provision that it was agreed to keep secret 
is here implied to be a violation of a legal obligation. If nothing is said about 
secrecy in the code, a mere promise to keep the provision secret, though it 
might give rise to a moral obligation, would not give rise to a eee one. 
Professor Fiore proposes the following: ? 


763. Anything implying a violation of the constitutional law of either . 
- contracting party cannot constitute a lawful subject-matter of a treaty. 


In his comment Professor Fiore says that the sovereign of a state can 
not be regarded as competent to violate the constitution, and since the other 
party ought not to be ignorant of the constitutional law of the state with 
which it is negotiating, it is impossible to consider as the lawful subject- 
matter of a treaty anything directly opposed to the respective constitutional 
laws of the contracting states. Professor Fiore in this reasoning identifies a 
state with the sovereign of a state. Cannot a state, for example, in a treaty 
of peace, duly ratified, assume’ obligations which involve violation of its 
constitutional law? The idea of this article is expressed variously in codes 
and by text-writers. Perhaps the fundamental question is one of compe- 
tency of a state. Letus pit it this way: “A state is not competent to violate 
its own constitutional law.” Here the wcrd competent must mean com- 
petent in internationallaw. But itis an accepted view that if states violate 
their own constitutions (for instance, by ceding territory) such treaty pro- 
visions are valid in international law. Their effect in internal law is not 
matter for an international code. Of course, an exceptional status might 
be created in the code for treaties of peace. But we would be met with the 
objection that there are compulsive measures short of war ranging from 
reprisals like occupation through lower degrees of compulsion to a mere 
gesture begetting fear, which, like unsuccessful war, produce the necessity of 
sacrifice. ` 

The code published by David Dudley Field in 1876 has the following arti- 
cle, page 82:4 

202. An obligation created by treaty is extinguished, either, 

1. By its full performance; or, 

2. By renunciation of the party entitled to performance; or 

3. By the subsequent permanent impossibility of performance, 
without the fault of the party bound; or, 


4. By fulfillment of the conditions, or the expiration of the time, 
expressed in the treaty for its extinguishment; or, 


3 International Law Codijied and its Legal Sanction, or the Legal Organization of the Society 
of States, by Pasquale Fiore. Translated by Edwin M. Borchard. New York, 1918. 
t Outlines of an International Code, by David Dudley Fiele-, 2d ed., New York, 1876. 
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5. By breach of its conditions by the nation entitled to perform- 
_ ence; or 
6. By reseission of the treaty, through common consent. 


Is No. 1 serviceable? It seems to be an expression of an identity. An 
obligation to do something is extinguished by doing it. 

No. 2 speaks of renunciation but not of acceptance of the renunciation. 
In*the absence of acceptance, can the renunciation be revoked? Perhaps 
this No. 2, with some phrase respecting acceptance, should be included in the 
code since it may happen that an individual national of the renouncing party 
will in a judicial proceeding invoke the obligation as an existing one. 

No. 3 appears to be one case of rebus sic stantibus. 

No. 4 is another identity as the obligation which arises out of the treaty 
stipulation is itself limited in duration. 

No. 5 speaks of breach of the conditions [of an obligation which we denote 
by A]. By “breach” must be meant a wrongful act by the obligor state 
violative of one or more of its own obligations, and Mr. Field means that the 
discharge of these obligations may be “conditions” of the continuance of the 
other party's obligation, denoted by A. Now, sometimes a violation of a 
treaty obligation by one party does not, give the other party even an option 
to treat its own obligation as extinguished. The construction of the treaty 
is involved, and, the intent of the parties that a particular event shall be a 
* condition of an obligation" being ascertained, the duration of said obliga- 
tion is ascertained. In law a condition of an obligation may be an event 
which terminates this obligation or an event which brirfgs it into existence. 
Mr. Field here speaks only of an existing obligation. Again, the event may 
be unconnected with some obligation of the other party, or it may be the 
non-performance by that party of an obligation. It is the latter that is 
contemplated in this article. Non-performance of an obligation may result 
from non-performance of an act or performance of the act, according as the 
treaty clause reads. “Condition” is a term much used in our common law 
and also in foreign systems (the French have conditions casuelles, potesta- 
tives, mixtes, suspensives, résolutoires), and its use in this article suggests the 
: question whether the subject of conditions should receive special treatment 
in our section. Mr. Field does not use the word elsewhere, and its lay 
meaning is apparently. sufficient here, but “breach ofa condition" is rather 
too compact for clearness. . 

No. 6 is & repetition of No. 2, applied to each and every obligation of the 
treaty and requiring acceptance of renunciation. 

Professor von Liszt in his valuable work on international law 5 bas pre- 
sented the subject in the form of leading articles attended by commentary. 
He does not use the word code, the title of his work being, in translation, 
"International Law Systematically Set Forth," and some of his leading 


5 Franz von Liszt, Das Vélkerrecht systematisch dargestellt. 9th ed., Berlin, 1913. 
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articles are remarks on practice. One of his articles will be quoted here 
because it raises an essential question of principle. - He says, p. 161, 

* The capacity to conclude treaties proceeds from sovereignty. Tor 

ever, it is customary the greater part of the time to accord to part- 

sovereign states. the right to conclude treaties on condition that they 

shall not have political character (particularly commercial treaties). —. 
In a compound state the capacity which belongs in respect of treaties. 

to each member state is determined by the constitution in force. - 


Here are problems suggested by the terms '"'part-sovereign states" and 
“compound states." Thé code must deal with them somewhere in a definite 
way. ` Possibly that may be done sufficiently in the section on states, but the 
questions that arise with respect to treaties may be suggested here. Pro- 
fessor Liszt instances Egypt, Bulgaria, Korea, Tunis. The change in status 
of some countries in recent years has not lessened the importance of the 
question. So far as the conclusion of tresties by non-sovereign countries is 
concerned, there is no difficulty. The sovereign state places its treaty- 
making power whereitlikes. Whether Australia is competent to conclude a’ 
treaty with a sovereign state respecting Australian tariffs, is a question for 
the sovereign state known as the British Empire to decide. But the treaty 
having been made, upon whom do the international obligations rest? Would 
the British Empire have any international obligations or any international 
. rights in the matter? Would Australia Fave any? Would not the inter- 
national obligations and rights of the other contracting state have regard 
only to Great Britain, Australia only appearing in the subject-matter? If 
this is the correct view, theoretical difficulties disappear. If an interna- 
tional legal obligation ean only exist as flowing from one fully sovereign state 
to another full sovereign state, Australia's abligations would not be such. A 
not fully sovereign state, like an individval, is privileged to enter into a 
contract with a sovereign state, meaning of course privileged internationally. 
This contract is not a treaty unless treaty-making power on the subject is 
. lodged with the not fully sovereign state. l 
Dr. Bluntschli * allows sixty articles to his section on “Treaties,” and has 
a few more elsewhere concerning the effect of war on treaties. We select 
two articles for comment. 


449. In the interpretation and ipio of treaties of alliance, both 
parties must procéed i in true lovalty, good faith, and sincere friendship. 


Dr. Bluntschli in his comment on this article says that these moral con- 
siderations should never be excluded in interpreting any treaty whatever. 
If the article is retained, should it not be made general? Should it not be 
omitted altogether, and thus left only in the domain of the moral law? And 


* Johann Kaspar Bluntschli, Das moderne Völkerrecht der civilisirten Staten als Rechtsbuch. . 
dargestellt (8d ed., 1878), secs. 402-461, 588, 718, 726. A French translation by C. Lardy 
was published in Paris in 1881. 


THE CODIFICATION OF INTERNATIONAL LAW 47 


thirdly, since this article is one of four on alliance in particular (Articles 
446-449) „is there place for special treatment of treaties of alliance? Should, 
or sl.vuld not, a treaty promise to make war give rise to a legal obligation or 
only to a moral one? If the latter, should not there be an article excepting 
such a promise from the general rule that a legal obligation springs from a 
treaty promise? A rule that a treaty stipulation in contravention of inter- 
national law is void does not cover the case, since the making of war, even 
international assault, is not illegal. 

460. The obligated state can be held to fulfill an obligation that is 


burdensome and disadvantageous to it, but cannot be expected to 
sacrifice its existence or necessary development to treaty-faith. 


The important phrase in this article is "necessary development". Mr. 
- Lardy's French translation of the article is: 
On peut exiger d'un Etat qu'il exécute les engagements onéreux 


contractés par lui, mais on ne saurait lui demander de sacrifier à l'exécu- 
tion du traité son développement et son existence. 


The original German is: 


^ 


Der verpflichtete Stat kann angehalten werden, auch eine ihm lástige 
und nachtheilige Verbindlichkeit zu erfüllen, aber niemals darf ihm 
zugemuthet werden, dass er seine Existenz oder seine nothwendige 
Entwicklung der Vertragstreue zum Opfer bringe. 


at Necessary development,"—here is indeed room for wide differences of 
opinion between states. Can it be narrowed? 

With this little baggage we may again approach our task of drafting 
articles on treaties. These articles will be accompanied by comment, and 
among them will appear some that are stated only for purposes of discussion. 
It seems premature to formulate a group of rules of interpretation, for the 
` general question touching them should first be resolved, inasmuch as the 
exclusion that would result from a negative answer would make unnecessary 
the labor of framing them properly. 

Rules for interpretation of treaties have for their sole object ascertainment 
of the intention of the parties. These rules, at least the majority of them, 
are perhaps not rules of international law at all, but only aids in the ascer- 
tainment of the intention of the parties, without having any obligatory force. 
Many of these so-called rules are mere argument, belonging to the realm of 
reason rather than that of international law. In determining the intention 
of the parties the conclusion reached by a court would be based upon reasons 
as reasons, and not on reasons as rules of law. 

Municipal law comes in on grounds of public utility to lay down rules that 
shall prevail irrespective of the real intention of the parties. Such is the rule 
of “best evidence” in the common law. In international law is there any 
such restraint? In international law the ascertainment cf mutual intention 
is the final cause of interpretation and some so-called rules of interpretation 
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_ are merely axiomatic statements that appeal to the mind as proper aids in 
arriving at a determination of the mutual intent. The judicial determina- 
tion.will rest on a conviction reached by reasoning freely from all facts, 

Let us again take for a specific instance the rule that “ordinary words 
should be taken in their ordinary sense, technical words in a technical sense.” 
Is there anything mandatory in this rule? Is not the meaning rather that it 
is probable, in the absence of evidence of the contrary, that the parties 
intended the specific ordinary words to be taken in their ordinary sense, and 
the- technical words in their technical sense? Would not the mind of an 
international judge treat this rule as a reasonable argument on probabilities, 
_ and weigh those probabilities with all other probabilities which he derives 
from other arguments, or so-called rules, pro and con? If the matter is 
purely one of reasoning, is if not outside o7 the law, and, in this instance, not 

even a part of its foundation? Isit not merely finding a fact? If, however, 
the “rule” is mandatory, so that a court must apply it, itis a part of the law. 

Account must be taken however of the basic objection that might be 
advanced, that in a treaty as in a private contract, there may be no actual 
mutual intent; that although there is common consent that there shall be a 
contract, the meanings attached to its terms by the parties are not identical, 
that the law, on the ground of public utility, presumes them identical, and’ 
in order to give effect to this presumption establishes legal rules of inter- 
pretation which are exclusive of evidence that will establish a failure of the 
contracting minds to meet. Which theory shall we adopt? It may be that 
the latter theory can have bearing only upon the admission of some of the 
proposed rules of interpretation. 

The following nineteen articles have been drafted in an endeavor to bear 
in mind the cautions suggested in the foregcing lines. As regards substance, 
some are,included, as has been intimated, only in order to bring to the front 
questions that seem fundamental and necessary to be answered. 

1. A treaty is an agreement in writing between states. 

2. The promises contained in a treaty are binding on the parties. 

8. The obligations created by treaty arise at the moment the project of 
treaty becomes a treaty by exchange of mutual consent thereto by 
competent organs of the parties. - 

4. The competence of state organs to give consent is dependent upon 
national law. ” 

5. States are presumed to know the national law of other states in this 
regard. 

6. The competent state organs communicate their consent directly or 

_ through duly empowered individuals. 

^ 7. No obligation arises from consent obtained from state agents by 
means of duress exerted upon them personally. - - 

8. Treaty obligations produce rights only in the co-contracting states. 

9. A treaty stipulation in contravention of international law is void. 


* . * 
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10. The obligations arising out of treaties are not modified by changes in 
the internal organization of states. 

11. Treaty obligations which have not been saed expressly with a view 
to war are suspended during a state of war between the parties. 

12. Treaty obligations which are suspended during a state cf war between 
the parties revive at its conclusion, except those obligations which are 

+ incompatible with a suspension. 

13. A treaty obligation terminates on disappearance of the obligee or 
obligor státe, subject to the international rules of succession. 

14. A treaty obligation is terminated by renunciation on the part of the 
obligee state. 

15. When an essential treaty obligation has -been violated by one state, 
the other parties to the treaty have the power to cancel the whole 
treaty. 

16. If the power to cancel a treaty on the ground of its violation is not 

exereised within & reasonable time after the violation has become 
known, the power ceases to exist. 

17. The intention of the parties is the measure of a treaty obligation. 

18. A treaty obligation is suspended when it becomes impossible of ful- ` 
fillment or comes into conflict with the right of self-preservation of a 
party. 

19. When mutual consent is established by exchange of ratifications the 
treaty operates as to public rights retrospectively from the date of its 
signature. l ° 

Here might be added such articles on interpretation of treaties as may be 

deemed proper to be made mandatory. Professor Fiore’s articles on inter- 
pretation of treaties are perhaps the fullest presentation of the subject in 
codified form.” He goes extensively into grammatical and logical interpre- 
tation. On the other hand, some proposed codes omit ell treatment of 
grammatical and logical interpretation. Compare Bluntschli’s code. 
Which, if any, of these ideas should be expressed in the code? In municipal 
law we have rules for construction and interpretation of statutes and rules 
for interpreting contracts, and the analogies afforded may light the way. 
If the municipal rule forbids consideration of certain relevant evidence or 
commands what comparative weight shall be accordeg it by the judge, it is 
indeed law. If a so-called rule does neither, it is not law but argument, a 
rule in the sense of a general proposition, not a universal one. Now what 
rules for interpretation of treaties exist or should exist as international law? 

The foregoing articles are now repeated one by one with comment, which 

is directed to the central idea or t6 some peculiarity of phreseology with the 
aim of bringing into prominence a few of the important queries in our path. 
It is needless to say that any draft section must undergo searching criticism 
as to expression as well.as to content and sequence. 

1 Fiore, International Law Codified, 1918, secs. 797-821. 
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1, A treaty is an agreement in writing between states. 


A term of precise meaning is needful to serve in international law as the . 
analogue of contract in municipal law, and the word treaty naturally sug- 
gests itself. Or shall it be "convention" or “contract”? If the word 
“contract” be substituted in this article for “treaty”, the same substitution 
should be made in the following articles, using “contractual” where “treaty” 
is an adjective, and so with "convention" and “conventional.” In such 
case, the word “treaty” would seem to have no place in the section, being 
merely a form of agreement giving rise to no legal obligations distinct from 
contractual obligations. In English and American law, the requirement of 
a writirg for certain contracts is a rule of evidence, and many contractual 
obligations spring from oral language and conduct. Whether this can be 
the case in international law must be considered, and may have bearing 
upon the terms selected. 

This article is a definition. As the word treaty is used in this section of 
articles, it has a definite meaning somewhat different from its customary 
use. Here it includes agreements that are designated by the words con- 
vention, protocol, etc. It seems therefore advisable to include a definition 
of the term. 

_According to this definition the agreement must be in writing to be. a 
treaty, but no particular form is exacted. Thus a written promise to pay 
money might come within the definition, the contractual relation being no 
` other than if the promise were couched in usual treaty form. This enlarge- 
ment of the meaning of the term brings into question whether the entire 
agreement must be in writing to be a treaty. The municipal law of con- 
tracts will furnish analogies. If the answer is based on law, that law should 
be expressed in the code; if only on reascn, equity, etc., further statement 
would be superfluous, unless j in a general way as an article introductory to 
the entire code to the effect that reason, etc., are the basis of international: 
law. Considerations of general international utility should determine 
whether international law shall impose the necessity of having a treaty in 
writing in order to ereaté legal rights and obligations thereunder. 


2. The promises contained in a treaty are binding on the parties. 


Some article of this import seems necessary. The preceding article is 
merely definition. This one brings in legal consequences. A treaty gives 
rise to international legal obligations. These obligations may be numerous 
or few. The obligations assumed by.one state are the consideration for 
assumption of other obligations by the other party. The whole subject of 
treaty obligations, it seems, can be fairly dealt-with in the light of municipal 
systems of law on private contracts. In making use of this analogy care 
must be used to bear in mind the differerce between an individual and a — 
state. Contracts between corporations in municipal law afford some useful 
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analogies, because in every case, as with states, they are represented by 
individuals. l 

Is a treaty void if without consideration? Is the case analogous to the 
nudum pactum of private law? If so, the agreement is not a treaty, and its 
obligations reside in the domain of ioterimiona morality or etiquette. But 
a State may desire to assume a legal obligation by treaty without-considera- 
tion in the shape of an obligation assumed by a co-contracting party. And 
first. of all, must we not carefully compare our nétional law with that of 
civil law countries? Does our “consideration” exactly match their “eausa”? 
Let us be careful not to attempt to carry into the draft code principles of 
national law on a mistaken assumption that they are already universal. To 
propose them, with the knowledge that they are not general but in the belief 
that they merit adoption, is proper; and where there is a lacuna in interna- 
tional law that should be filled, proposals are not only proper but exigent. 


3. The obligations created by treaty arise at the moment the project of treaty 
becomes a treaty by exchange of mutual consent thereto by competent 
organs of the parties. 

Much matter regarding negotiation of treaties to be found in textbooks 

is here excluded on the theory that it is immaterial how informal a negotia- 
tion may be, provided the states concerned authoritatively consent. 

The effect of treaties upon private rights is a matter of treaty construction 

and therefore should not appear at this point. 


4. The competence of state organs to give consent is dependen solely upon 
national law. ; 
5. States are presumed to know the national law of other states in this regard. 
Perhaps Article 5 should be part of No..4, or be omitted. It may be 
deduced directly from Article 4, which is absolute. Knowledge or ignorance 
of pertinent national law seems therefore immaterial, and a legal presumption 
on the point accordingly useless. This is tentatively inserted by way of il- 
lustration of many deductions and inferences. If the deduction or inference 
can be used as basis for further development to which the main proposition 
' does not clearly point, utility justifies its inclusion. In the ease of this 
article I see no such condition, but others may. 


6. The competent state organs communicate their consent directly or through 
duly empowered individuals. 
Jt may be queried whether this article is necessary in this place. It 


introduces the subject of state agents. On the whole, it is thought best to 
have it here. 


7. No obligation arises from consent obtained from state agents by means of 
duress exerted upon them personally. 


The case could seldom arise with present elaborate’ methods of making 
treaties, but it is conceivable. A state, having ratified a treaty, would not 
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empower an agent to communicate consent if it were not willing this should 
be done, but some unforeseen event might happen after such authorization 
that would influence its agent to stay his action: Mor 'eover, in some agree- 
ments falling within our definition of treaty consent is given by a duly 
empowered negotiator without precautionary ratification by the state. 

The term “duress” has a technical meaning in common law and two 
questions are raised by its use here. First, is that meaning the one we wish 
in this code, or is the meaning of some other word, say constraint, better 
for our purpose? Secondly, should not a common law. technical term 
be avoided unless it has exact equivalents in other languages, at least in 
French? 

This article regards only the motive to avoid pain. A motive to gain 
pleasure may induce the same action. Bribery is as improper as threats, 
but does not have the same legal effect as duress. 


8. Treaty obligations produce rights only in the co-contracting states. 


Many treaties have only two parties, some have several, and some are 
universal, or at least in contemplation of Jaw there may be a treaty to which 
all the states are parties. In a treaty to which there are several parties, has 
each party a legal interest in every obligation arising from the treaty? For 
instance, states A, B, and C, agree not to use gas against one another in. 
time of war, and war breaks out between A and B. A uses gas against B. 
Was A under treaty obligation to C not to use gas against B? Was A under 
treaty obligation to D, a non-contracting Power not to use gas against B? 
The code should furnish & rule or rules governing these questions. The 
article here drafted governs the second; does it deal with the first? When 
all states are parties to- the treaty, the treaty obligations which are merely 
contractual when there are only two parties become a general or social con- 
tract, or, in other words, a source of international law. Now, assuming the 
existence of a universal treaty not to use gas in time of war, if A uses gas 
against B, what is C’s legal interest with regard to the act? If C has any 
right that has been thus violated, is it a contractual one, or does it rest im- 
mediately upon the international law that happens in this case to have been 
made by treaty? Suppose the use of gas to have been forbidden by inter- 
national law in the absence of treaty, should not the position of a third state 
be the same with regatd to such act? Is there any international law such 
that A’s illegal act resulting in damage to B also violates A’s obligations to 
the other states for the sole reason that it is contrary to international law? 
Reverting to the above illustration of a tripartite treaty, would C’s position 
with regard to the supposed act be the same as if the treaty were a universal 
one? If A's act towards B is thought not to be an injury of a right of C, 
suppose that damage results therefrom to C. Would, or would not, A 
be legally responsible for it? Is this damnum abeie injuriaf Or, if loss 
does not result, is it injuria absque damno? 
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9. A treaty stipulation in contravention of international law 1s void. 


Should the idea in this article be carried to the section on states, as dealing 
rather with the*capacity of a state to assume an obligation in contravention 
of international law? There it would have a more general statement of 
which the present article is a corollary. 


19. The obligations arising out of treaties are not modified by changes in the 
internal organization of states. 


This article seems to raise no query. The principle is not now con- 
troverted. 


11. Treaty obligations which have not been assumed expressly with a view to 
war are suspended during a state of war between the parties. 


The word “suspended” here is not meant to imply that the obligations 
will necessarily revive; perhaps some word like ‘‘inoperative” or "inactive" 
would be better. However, we often speak of “indefinite suspension.” 


12. Treaty obligations which are suspended during a state of war between the 
parties revive at its conclusion, except those obligations which are incom- 
patible with a suspension. 


Much has been written about termination of treaties by war, but it is 
more clarifying to deal with treaty obligations. A treaty often gives rise to 
many obligations, some-of which may be executed before war occurs, and 
others not yet execyted. When obligations are executed they no longer 
exist, and can not be affected by a later war. If all the obligations are dis- 
charged the treaty is not a treaty at all, except reminiscently. The term 
may then denote other rights, as of property, which have been acquired by 
treaty; but the parties are not longer bound by a contractual tie. This is å 
difficult article to word correctly. For instance, obligations on one party 
which have been executed may be the consideration for assumption by the 
other party of obligations which have not been executed but which are in 
their nature such as could not be revived after the war. In view of the un- 
settled state of international law on the subject of termination of treaties 
by war, it is suggested that, so far as the doubtful field is concerned, a 
definite rule be laid down in the code, for the reason that in the treaty of 
peace the parties can fully regulate their future relations. Perhaps the 
simplest way would be to provide that all treaties which are suspended are 
annulled subject to contrary provisions in the treaty of peace. 


18. A treaty obligation terminates on disappearance cf the obligee or obligor 
state, subject to the international rules of succession. 


Development of the subject of succession to treaty obligations would 
appear under “Succession” more appropriately than here. 


* 
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14. A treaty obligation is terminated D? renunciation on the part of the 
obligee state. 


The query whether acceptance of seauneislion must take place to -put 
an end to the obligation, and in what form, has been raised above. : 


15. When an essential treaty obligation has. been violated by one state, the 
other parties to the treaty have the power to cancel the whole treaty. , 


The word ''essential" is here the crux. It is agreed that some violations 
will not give a power to cancel the whole treaty. The question seems to be 
one of failure of consideration. We have not, however, above made consid- 
eration an essential element of a treaty. Should this be done? | 


16. If the power to cancel a treaty on the ground of its violation is not exer- 
cised within a reasonable time que ihe violation has become known, the 
power ceases to exist. 


What is a “reasonable time” is a judicial question, the analysis of vido 
is not subject to rules. The word “power” is here used as being the cor- 
relative of "liability." The violating state is under the liability of having 
the treaty cancelled. The violating state is under no obligation in this re- 
spect; and as obligation is correlative of “right” it would be inaccurate to 
say that the other state has a right to cancel the treaty. Through looseness 
of usage the word “right” is often used indiscriminately to cover what in a 
given case may be a privilege, a power or an immunity. 


17. The intention of the parties is the measure of a treaty obligation. 


This and the remaining articles deal with construction and interpretation. 
The words construction and interpretation have different meanings in our 
law, but they tend to the same end, and should not appear in the code in 
the interest of simplicity. Many articles might be added which may seem 
to be merely reasonable considerations serviceable in ascertaining the in- 
tention of parties rather than to be mandatory, but as the proposals of that 
nature are very numerous and furnish a good subject for separate treatment, 
a halt is made here. 


18. A treaty obligation is suspended when it becomes impossible of fulfillment 
or comes into cOnflict with the right of self-preservation of a party. 


This is an attempt to express in a definite way the accepted view that | 
- treaty obligations may cease simply by reason of a change in circumstances. 

` This idea is expressed by the Latin phrase rebus sic stantibus. A: slight 
change of circumstances does not have this effect. A change of circum- 
stances eventuating in impossibility of performance does have this. effect. 
Between these two extremes there is a field in which some cases may be 
cases of almost impossibility, where the obligor would find it very difficult 
and burdensome, far beyond expectations at the date of treaty, to carry out 


. 
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its provisions.. If in such cases a state is to be privileged to disregard its 
promises, it should be by virtue of some principle or rule that can be in- 
voked. Butis it to be so privileged, in law, beyond self-preservation? And 
the right of self-preservation should be carefully defined elsewhere in the - 
code. The words “is suspended” imply that the obligation may revive 
when the obstacle no longer exists, and if this is the intention the article 
shogld be completed by a clause to that effect. 


19. When mutual consent is establishéd by ex "change of ratifications the 
treaty operates as to pe rights retrospectively from the date of its 
signature. 


This is a well-known rule of construction subordinate to the rule = in- 
tention of the parties. 


- PROPOSED RULES FOR THE REGULATION OF AERIAL 
WARFARE 


Br JAMES W. GARNER 
Professor of Political Science in the University of. Illinois 


When the World War, in which aircraft was employed for the first time 
on an extensive scàle as an instrument of combat, broke out, there were few 
conventional rules and naturally little or no customary law in existence 
governing the conduct of hostilities in the air. There was, to be sure, the 
declaration prohibiting for a period of five years the launching of projectiles 
and explosives from balloons or by other new methods of a similar nature, 
signed at The Hague in 1899 and renewed in 1907 for a period extending to 

the close of the third peace conference. Since the third conference bas 
" never been convoked, the declaration may be regarded as still binding on 
the states which have ratified it, in a war in which both or all the belligerents 
are contracting parties. But it is significant that only about half the states 
represented at the second conference signed the declaration, and among 
those which did not were Germany, France, Russia, Spain and Italy. It 
thus happens that the principal military states of Europe are not parties to 
it axid its value therefore is slight.! In consequence of the so-catled “soli- 
darity” -clause it was not binding upon any of the befligerents during the: 
World War, not even upon those which had ratified it. 

In the second place, there is Article 25 of the Hague Convention of 1907 
Concerning the Laws and Customs of War on Land, which declares that 
“the attack or bombardment by whatever means, of towns, villages, dwellings 
or buildings which are undefended, is prohibited.” As is well known, the 
words in italics were added in 1907 to the corresponding article of the 
Convention of 1899 upon the proposal of the French delegation for the 
express purpose of prohibiting the bombardment of “undefended” places by 
means of aircraft? Unlike the declaration of 1907, regarding the launching 

of projectiles, its duration is unlimited, but like it, it has no binding force 
ina war in which one or more of the. belligerents are not parties. For this. 
reason it was not binding upon any of the belligerents during the World 
War. Different, however, from the declaration of 1907, the convention of 


1 Compare Fauchille, “Le Bombardement Aérien,” Revue de Droit International Public, t. 
XXIV, p. 66; Rolland, “Les Pratiques de la Guerre Aérienne,” ete., ibid., V. XXIII, p. 505; 


. and Merignhae, “Le Domaine Aérien,” etc., ibid., t. X XI, p. 226. 


2 Actes ef Documents de la deuxième Conférence, t. III, pp. 15—16. 

3 Neither Bulgaria, Italy, Montenegro, Serbia, nor Turkey, all of which were belligerents 
during the World War, had ratified it. Nevertheless, it may be argued and has been argued, 
56 A ; 2 ] 


PROPOSED RULES FOR THE REGULATION OF AERIAL WARFARE 57 
which it is à part has been ratified by most of the important military states 
of Europe: But even in a war in which the article is binding on all the 
belligerents, it would not likely be of any great value, because it is based 
upon the illogical and impracticable distinction between “defended” and 
“undefended” places. It forbids the bombardment by aircraft of “un- 
defended” places only and thereby inferentially permits the bombardment 
of those which are “defended”, but it lays down no test for determining when 
a place belongs to one or the other category.’ If the test which is generally 
accepted for distinguishing between defended and undefended places in 
land and maritime warfare be applied to aerial bombardment, it will lead to 
absurd results, because the existence of certain facts which give a city or 
town the character of a “defended” place in respect to land and naval 
bombardment cannot be justly said to have any such effect in determining 
the liability of a place to bombardment by aircraft. 

The stipulations of the Convention Relating to International Air Naviga- 
tion, signed by the plenipotentiaries of the Allied and Associated Powers at 
Paris on the 13th of October, 1919, and which has now been ratified by the 
governments of ten of the signatory Powers and adhered to by one non- 
signatory Power, are by its express terms binding on the parties only in 
time of peace.” In any case, its rules relate only to international aerial 
navigation and not at all to the conduct of war. Certain writers have re- 
proached the authors of the convention for not having occupied themselves 


that the article does not embody a new rule of international law but is merely declaratory of 
an existing customary rule and as such was binding on all the belligerents regardless of the 
status of the convention’ of which it is a part. Compare to this effect Fauchille, “Les 
ellentats Allemands contre les personnes et les biens en Belgique et en France," Rev. Gén. de 
Droit Int. Pub., t. XXII, pp. 403-409; Pillet, ibid., t. XXIII, p. 21; Rolland, article cited, 
p. 509; and Garner, International Law and the World War, Vol. 1, pp. 20-21. German 
jurists themselves admitted during the World War that the stipulations of unratified con- 
ventions are binding when they are merely declaratory of the existing customary law. See 
to this effect Zitelmann in Modern Germany (p. 604), being an English translation of a 
German work entitled Deutschland und der Welt-Krieg; Strupp in the Zeitschrift für Völker- 
recht, Vol. IX, pp. 281 ff.; Von Liszt, in the Frankfurter Zeitung for Oct. 29, 1916, and de 
Visscher, Belgium's Case, p. 66. There is room for doubt, however, whether Article 25 was 
merely declaratory of an existing customary rule of international law. 

t See the table of ratifications in Scott, The Hague Conventions and Declarations of 1899 
and 1907, pp. 236-239. . 

5 Compare Pillet, “La Guerre Actuelle et.le Droit des Gens,” Rev. Gén. de Droit Int. Pub. 
- t, XXIII, p. 27. 

€ The ratifying Powers are: Belgium, Bolivia, France, Great Britain, Greece, Italy, Japan, 
Portugal, Jugo-Slavia and Siam. The only adhering Power is Persia. 

7 Article 38 of the convention, as modified by protocols signed in May, 1920: “Tn ease of 
war, the provisions of the present convention do not affect the Hed of action of the 
contracting parties either 2s belligerents or neutrals." 

I have analyzed and commented upon the provisions of this convention in two articles 
entitled “La Réglementation Internationale de la Guerre Aérienne,” published in Nos. 4-6 
of the Revue de Droit International et de Législation Compcrée (1923-24). 
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equally with the formulation of rules gove-ning the conduct of aerial war- 
fare. But apparently the conference either considered the task too large 
or doubted the expediency at that time of attempting to formulate a code of 
rules for the conduct of aerial warfare, considering the lack of respect shown ` 
by the belligerents during the recent war for the existing conventions? At 
the Fourth International Congress of Aerial Legislation, held at Monaco in 
1921, the silence of the convention of 1919 on the subject of aerial warfare 
“Was s tis subject of some criticism, and it was decided to place on the pro- 
gram of the next congress, to be held at Prague in October, 1922, the.question 
of the regulation of aerial warfare.? At this congress, M. Hobza made a 
report in which he dwelt upon the urgent necessity of international regula- 
tion, indicated what he considered to be the principal ends to be sought by 
. Such regulation, and advocated the prohibition of certain methods of aerial 
warfare. ‘The congress, after hearing his report, charged its comité directeur 
with the task of formulating an avant-projd concerning the rules of aerial 
warfare! The subject was again on the program of the congress at its 
meeting at Rome in October, 1923. It was likewise the subject of discussion 
at the thirty-first Conference of the International Law Association held at 
Buenos Aires in 1922. — i 
The Conference on the Limitation of Armaments, held at Washington in 
1922, did not occupy itself at all with the question of the regulation of aerial 
warfare, and the treaty for the limitation of armaments signed by the 
Powers represented at the conference, contained no limitations either upon 
the number or the size of airships which the contracting Powers might keep 
or construct.” However, a treaty was signed on the 6th of February, 1922, 
by Great Britain, France, Italy, Japan and the United States in which it 
was recited that the use in war of asphyxiating, poisonous or other gases, 
and.all analagous liquids and materials or devices, having been justly con- 
demned by the general opinion of the civilized world and having been pro- 


8 Compare the remarks of M. Henry-Coüannier i in the Compte rendu du IV*"* Congres 
de Législation Aérienne (1921), p.-29. M. Henry-Coüannier proposed that Article 38 be 
modified to read that in case of war the stipulation cf the convention should not affect the 
freedom of action of the contracting parties when such action was “exercised according to 
the law of nations" (ibid., p. 41). But the congress did not approve the proposal. 

? Compare the remarks of M. de Lapradelle (who took part in the drafting of the con- 
vention of 1919), ibid., pe 44. 

19 There was some objection on the ground of expediency to the proposed discussion of the 
subject, but it was pointed out that conventions for the regulation of land and naval war- 
fare had already been concluded and that there was no reason why aerial warfare should not 
be similarly regulated. In fact, considering the probable rôle and character of aerial opera- 
tions during the next war, there was even more reason why it should be regulated by an 
international convention. See the remarks of M. Hobza, ibid., p. 221. 

u Tbid., pp. 221-225. 

2 See the report of the American Delegation to tae President of the United States, in 
which it was stated that such limitation was considered impracticable. Text of the report 
' in this JOURNAL, Vol. 16, p. 190. 
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‘hibited by a convention to which a majority of the civilized Powers were 


parties, the signatories declared their assent to such prohibition, agreed to 
be bound thereby as between themselves, and to invite all other civilized 
nations to adhere thereto, to the end that the prohibition should be uni- 
versally accepted as a part of international law, binding alike the conscience 
and practice of nations.“ The prohibition upon the employment of these 
agencies is general i in character, and was evidently intended to forbid their 
use in aerial as well as in land warfare. In view of the prospect that in the 
wars of the future the airship wil play an increasingly important rôle and 


„that poisonous liquids and chemicals will be employed on an extensive scale 


X 


and with frightful results, JW this prohibition, if generally accepted, will 
constitute a very important restriction on the conduct of aerial warfare. 
The five signatory Powers have ratified the treaty and it is therefore binding 
upon them in a war between two or more of them. But it would seem from 
the terms of the treaty that it would not be considered as binding upon one 
of them in a war with a non-adhering Power. It will be noted that the 
treaty forbids only the use of gases and analagous liquids, materials and 
devices; it imposes no prohibition or restriction whatever upon the opera- 
tions of bombardment so long as a belligerent refrains from making use of 
these agencies in his bombarding attacks. Subject to this limitation, the 
whole matter of bombardment by land, sea or air was left untouched by the 
treaty. 

The Washington Conference, however, was not indifferent to the im- 
portance, not to say the necessity, of international regulation of the new 
methods of war to which the invention and perfection of aircraft have given 
rise, but for obvious reasons it did not feel competent itself to undertake the 
difficult task of formulating the regulations which it evidently felt to be 
desirable. In these circumstances the conference adopted the wiser course 


8 Text of the treaty in SUPPLEMENT to this JounNAL, Vol. 16, p. 57. 
M Professor Slosson remarks, apropos of the rôle which chemistry and aeronautics are 


> likely to play in the wars of the future, that a single airship with two men will be able to fly 


over a warship at great height and besprinkle its decks with a liquid so corrosive that three 
drops touching the skin of a man will be sufficient to kill him, and so persistent, that a small 


‘quantity lodging in its crevices will render the ship uninhabitable for days. Exhibit under 


the Auspices of the National Research Council, prepared by the Chemical Warfare Service, 
Weshington, 1921. It was stated in the New York Times of March 3, 1921, that the 
Chemical Warfare Service of the United States had already discovered a toxic liquid so 
strong that three drops of it coming in contact with the skin of a man would cause his 
instant death and that “falling like rain from nozzles attached to airships the liquid would 
kill everybody in its path." Compare also the following from an article by Professor A. M. 
Low in the Nineteenth , Century for Sept. 1923 (p. 356): “Various forms of poison gas more 
terrible than any at "present, ‘will be used and the question of protection will become a 
highly scientific one. Another weapon—incidentally my own invention—will be jets of 
water highly charged with electricity. . . . Aeroplanes will be equipped with electric 
impulse guns firing an enormous number of bullets a second, and no clumsy trailing aerials 
will be necessary to pick up wireless instructions.” 
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of entrusting the task to a body of legal and technical experts.- Accordingly, 
a resolution, dated February 4, 1922, was adopted providing for the ap- 
pointment of a commission of jurists composed of not more shan two mem- 
bers representing each of the five Powers participating in the conference 
(Great Britain, France, Italy, Japan and the United States) to consider 
and report to each of the said Powers upon the two following questions: 
(1) Do the existing rules of international law adequately cover new methods 
of attack or defense resulting from the introduction or development, since 
the Hague Conference of 1907, of new agencies of warfare;-and (2) if not so, 
what changes in the existing rules ought to be adopted in consequence 
thereof, as a part of the law of nations. The commission thus provided for 
was authorized to request assistance and advice from experts in interna- 
tional law and in land, naval and aerial warfare. It was agreed that when 
the report of the commission should be made, the signatory Powers would 
thereupon confer as to the acceptance thereof and upon the course to be 
followed to secure consideration of its recommendations by the other 
civilized Powers: By a subsequent resolution adopted the same day it was 
agreed that it was not the intention of the parties in providing for the ap- 
pointment of the commission to report upon the rules of international] law 
respecting new agencies of warfare or that it should review or report upon the 
rules or declarations relating to submarines or the use of noxious gases and 
chemicals already adopted by the five Powers represented at the confer- 
ence.” The views of the signatory Powers regarding the employment of 
these agencies of warfare having already been embodied in a treaty, there 
_was no need for their reconsideration by the commissien. 

The members of the commission chosen were John Bassett Moore and 
Albert H. Washburn for the United Statas; the Rt. Hon. Sir Rennell Rodd 
and Sir Cecil Hurst for Great Britain; Professors de Lapradelle and’ Basde- 
vant for France; Senator Vittorio Ricci for Italy, and Baron Matsui and 
Mr. Matsuda for Japan. The Hague having been chosen as the place of 
meeting, the Dutch Government was invited to be represented, and Pro- 
fessors Struycken and Van Eysinga appeared as its delegates. In addition 
to the members of the commission, there was a considerable body of tech- 
nical experts (more than fifty altogether) especially in military, naval and 
aerial matters. The commission held thirty plenary sessions in the Peace 
Palace, beginning on December 11, 1922, and ending on February 19, 1923. 

It was clear that the “new methods of attack and defense resulting from 
the introduction or development since the Hague Conference of 1907, of 
new agencies of warfare", which the conference had primarily in mind in 
providing for the appointment of the commission were those resulting from 
the invention and development of aircraft as instruments of combat. But 
the invention and perfeetion of wireless telegraphy, whieh though not an 
agency of destruction, had also taken place since 1907, and had played an 

x Texts of both resolutions in SuPPLEMENT to this JOURNAL, Vol. 16, pp. 74-75. 
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important réle,in the conduct of the World War and would probably play a 
still more important part in the next great war. Like the airship, the 
employment.of radio in time of war was largely unregulated by international 
conventions. “in these circumstances it was finally agreed by the parties 
to the resolution, that the work of the commission should be confined in the 
main to the formulation of rules governing the use of radiotelegraphy and 
aircraft. The rules prepared by the commission were embodied in the form 
of a “code” consisting of two parts; Part I dealing with the control of radio 
in time of war (12 artieles) and Part II with the conduct of aerial warfare 
(62 articles). They were accompanied by a general report in which some 
of the articles are interpreted, and in some cases there is a statement of the 
reasons why the particular solution finally agreed upon was adopted by the 
commission. The rules proposed are, of course, merely recommendations 
to the various governments represented on the commission. As yet, no 
action appears to have been taken by any of the governments to which they 
. &re addressed. 

In the preparation of its rules the commission, we are told, worked on the 
basis of & draft submitted by the American delegation and a similar draft 
covering, in general, the same ground submitted by the British delegation, 
and that in the discussion of the various articles, the provisions of each, 
as well as amendments and proposals submitted by other delegations, were 
taken into consideration. The earlier articles deal with such matters as the 
classification of aircraft, the distinctive exterral marks which, publie air- 
craft, both military and non-military, shall bear, the pgpers which they 

_Shall carry, ete. The right of conversion of non-military aircraft into 
military aircraft is expressly recognized and the question of the place where 
the conversion may be effected—a question upon which the London Naval 
Conference of 1909 was unable to reach an agreement—was solved by a 
provision that the conversion must take place within the jurisdiction of thé 
belligerent state to which the aircraft belongs, and not on the high seas (Art. 9). 
This rule was originally proposed by the Japanese delegation and a similar 
proposal was later made by the American delegation. The French delega- 
tion, however, declined to accept the article. 


8 Article 3 of the Land War Neutrality Convention of 1907 forbids the erection of radio 
stations by belligerents in neutral territory, and Article 5 obliges neutral Powers not to 
allow such erection. See also Articles 8 and 9 of the same convention; Article 8 of the Con- 
vention of 1907 for the Adaptation of the Geneva Convention to Maritime Warfare, relative 
to radio installations on hospital ships, and Article 5 of the Convention of 1907_Concerning 
the Rights and Duties of Neutral Powers in Naval Warfare, which forbids belligerents from 
erecting wireless telegraph stations in neutral ports and waters for the purpose of com- 
municating with the belligerent forces on land or sea, and Article 25 which obliges neutrals 
to prevent such acts. See also Articles 45 and 46 of the unratified Declaration of London, 
telative to the condemnation of neutral vessels for transmitting intelligence to the enemy. 
The International Radio Telegraph Convention of 1912 deals mainly with radiotelegraphy 
in time of peace, although it contains several articles bearing upon the question of radio 
control in time of war. See especially Articles 8, 9 and 17. 


* 
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The principle of the Declaration of Paris of 1856 abolishing privateering 
in naval warfare is extended to the conduct of aerial warfare, and it i3 ex- 
pressly declared that belligerent rights can only be exergsed by miltary 
aircraft under the command of persons duly commissioned by or enlisted in 
the military service of the state, and equipped by erews so enlisted (Arts. 
18-14). Members of the crew of a military aircraft must wear a fixec dis- 
. tinetive emblem of such character as to be recognizable at a distance in case 
they become separated from their aircraft. Like the Hague regulacions ` 
relative to combatants in land warfare, the proposed rule.does not ther2fore 
insist upon a uniform. No aircraft other than belligerent military aircraft 
may engage in hostilities in any form, and the term “hostilities” is dec_ared 
- to include the transmission during flight of military intelligence for the . 
immediate use of a belligerent (Art. 16). This is a logical and necessary 
"prohibition, considering that one of the principal services of aircraft in war 
is reconnaissance and observation. But the prohibition is limited tc the 
communication of military information during the course of a flight. Once 
the flight is terminated, the aviator is within the jurisdiction of some state 
and is subject to the laws or regulations of that state concerning the -tzans- 
mission of military intelligence for the benefit of belligerents. 

Having in mind, doubtless, the controversy over the arming of merchánt 
vessels for purposes of defense during the World War, the proposed code 
/ provides that no private aircraft, when outside the jurisdiction of its own 
country, shall be armed i in time: oi war (Art. 16). Whatever necessity there 
may be for allowing n merchant vessels to carry arms for their own protection, 
such a procedure would hardly be effective in case of gircraft, for the reason 
that such firearms as they might carry would be insufficient against an 
unlawful attack. The context indicates that the aircraft here referred to. 
are those of belligerent nationality only and does not include neutra! air- 
'eraft. Nor does the prohibition apply to public aircraft of a non-military 
character, such as those charged with police and customs services, the arming 
of which may be Hocespnty to enable them to discharge effectively their 
duties. 

Regarding the nationality of aircraft, the proposed code limits itself to 
the simple disposition that no aircraft may possess more than one nationality 

(Art. 10). This i is the rule embodied in the International Air Conveation 
of 1919 (Art. 8), but unlike the latter convention, it lays down no rules for 
determining what that nationality shall be, either when the owner :s an 
individual or an incorporated company, nor any rules regarding the registra- 
tion of aircraft. Under Articles 6 and 7 of the Air Convention, no airship 
can be registered by one of the contracting states unless it belongs wholly 
to the nationals of such state, and when so registered it possesses the na- 
tionality of that state and of that state alone. In other words, no foreign- 
owned airship can be registered in another state and thereby acquire its 
nationality, so that the nationality of aircraft will be not only that af the 
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owner but at the same time that of the state of which he is a national, and 
also of the state in which it is registered. But in case the convention should 
not be generally ratified, this rule regarding registration and nationality 
may not be followed by some states; it may happen, therefore, that the 
nationality of the owner will not be the nationality of the airship, for 
example, in the case of a French-owned airship registered in Germany, and 
consequently possessing German nationality. In such a case the exercise 
- of the right of capture in aerial warfare may raise the same difficulties that 
were raised during the World War in respect to the right of capture of mer- 
chant ships which were enemy-owned but which were registered by and , 
possessed the nationality of neutral governments." It would seem, there- 
fore, that it is not sufficient to say, as the rule proposed by the Commission 
of:Jurists does, that no airship may possess more than one nationality. 
Should it not also pronounce on the question whether that nationality shall 
"be that of the owner or. that of the-state where it is registered? If the rule 
of the convention of 1919 which identifies the nationality of the owner with 
that.of the state in which it is registered should become a generally accepted 
rule of international law, no such difficulties as I have indicated could arise. 
But is it safe to assume that the convention will be generally ratified? The : 
fact that three years have now elapsed since the signing of it and that only 
.ten of the signatory Powers have notified their THMGAROIS, does not 
indicate any ‘particular enthusiasm for it. 

Whether military aireraft should be permitted to use tracer bullets for 
the purpose of determining the correctness of their aim, and of incendiary 
bullets as a means of attack against lighter-than-air craft for the purpose of 
setting fire to the gas which they carry, was a question upon which there 
was considerable discussion among the members of the commission and not a 
little difference of opinion. The use of tracer bullets for the purpose men- 
tioned was a general practice among aviators during the World War and it 
was defended as a necessary means of effective attack, but in at least one 
case enemy aviators were arrested and put on trial on the charge that such 
methods were contrary to the existing rules of the Hague Convention. To 
remove the doubt regarding the lawfulness of the practice, the.commission 
considered it desirable to adopt a rule on the subject. 

The rule as originally proposed simply declared that the use of tracer 
bullets against aircraft generally was not prohibited. Against this proposal 
various objections were raised, mainly on the ground of the impracticability 

. of aviators changing, during the course of 4 flight, the ammunition used by 

them in aerial machine guns. The commission finally came to the conclu- 

sion that the most satisfactory solution of the problem would be a rule 

declaring specifically that the use of tracer, incendiary or explosive projec- 

tiles by, or against, aircraft is not prohibited, and this is the form in which it 

appears in the proposed code (Art. 18). It is also added that the rule 
7 As to this, see my Zríternational Law and the World War, Vol. 1, p. 198. 
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applies equally to states which are parties to the Declaration of St. Peters- 
burg of 1868 and to those which are not. 

- The question of the right of aviators to drop literature ofa — 
character within the lines of the enemy is dealt with by Article 21, which 
declares that the use of aircraft for this purpose shall not be regarded as an 
ilegitimate means.of warfare and that the members of crews guilty of such 
&cts shall not be deprived of their rights as prisoners of war, if captured. 
As is well known, aviators of various belligerent countries during the World 

` War resorted to this practice. Quantities of the “holy. war" proclaimed 
against England and France by the Mohammedan Padishah were dropped 
by German aviators among Indian troops behind the French lines, and many 
copies of a "lying manifesto" against England and her ailies were dropped 
either by German or Austrian aviators within the Italian lines. In Febru- 
ary, 1918, two British aviators who had fallen into the hands of the Germans 
were sentenced to ten years penal servitide for having dropped “hostile 
proclamations" (copies of President Wilson's declaration of peace terms) 
within the German lines. Upon the threat of retaliation by the British 
Government, the German Government ordered their release. The Austro- 
Hungarian Government was reported to have given instructions that the 
death penalty should be inflicted upon ceptured enemy aviators guilty of 
distributing enemy proclamations or propagandist literature within the 
Austro-Hungarian lines. In consequence of these incidents, the Commis- 
sion of J urists considered it desirable to formulate.a rule on the subject, and 
the rule proposed récognizes the legitimacy of the acts referred to. It 
covers not merely the dissemination of tracts, but other means as well, such 
as the formation of words in the sky by means of trains of smoke, though it 

‘probably would not legitimize the dropping of tracts inciting to acts of 
murder or assassination. l 

` The problem of aerial bombardment was the most important and àt the 
same time the most dificult to solve of all the questiors with which the 
commission had to deal. The practice, at least of certain belligerents, during 
the World War of making air raids upon cities, towns and villages situated 
far behind the lines of the operations on land and even in the interior of 
enemy countries, no part of which had ever been invaded ky the land forces, 
and which were not even defended in the sense of land warfare, and of 
launching, indiscrirfiinately, bombs and projectiles upon private houses, 
churches, schools, hospitals, orphanages, end historic monuments, aroused 
a feeling of horror against which the conscience of mankind everywhere 
revolted. The vast majority of the victims of these raids were non- 


18 As to these incidents and the sources of information, see my International Law and the 
World War, Vol. 1, p. 495. 

19 As to these raids see my International Law and the World War, Vol. I, pp. 459, et seg.; 
Rolland, “Les Pratiques de la Guerre Aérienne dans le Conflit de 1914 el le Droit des Gens,” 
Rev. Gén. de Droit Int. Public, t. XXII, pp. 537 et seg.; Oppenheim, Tnternational Law, 3d 
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combatants and large numbers of them were women and children. Had the 
amount of military damage done to the enemy been considerable, something 
might be said in justification of such methods, but in fact in most instances 
it was trifling and bore little proportion to the damage inflicted upon private 
property and to the loss of life or injury suffered by the unoffending non- 
combatant population. In short, the military. edvantage was only inci- 
dental and not sufficient to compensate in any degree for the wrong done to 
those who were not active participants in the war.?? 

There is good reason to believe that one of the motives, possibly the leading 
motive, which animated those who were responsible for these attacks was 
the psychological effect which it was believed that the terrorization of the 
civilian inhabitants would cause and which might lead them-to demand 
peace. This was frankly admitted by some newspaper editors in Germany.” 
But it may be doubted whether attacks of this kind are ever likely to pro- 
duce any such effects; on the contrary, their very barbarity is rather more 
likely to intensify the hatred of the people against whom they are directed 
and drive them to renewed efforts to overcome an adversary who has re- 
course to such practices. Inevitably also they Jead to reprisals and thus 
tend to cause the war to degenerate into a struggle of reciprocal barbarism. 

On the other hand, the very potency of the airship as an instrument of 
destruction in war is such that there is no reason to believe that states will 
ever totally renounce the employment of it as an arm of combat, and restrict 
its use to services of exploration, observation and communication, as certain 
members of the Institut de Droit International proposed in 1911. zl Any such 
proposal must be regarded as purely chimerical.* Likewise, the proposal 
of M. de Lapradelle and others to recognize the legitimacy of “vertical” 


TTI 


ed., Vol. II, p. 301; Merignhac et Lémonon, Le Droit des Gens et la Guerre de 1914-1918, 
Vol. I, pp. 629 et seg., and Clunet, “De VEmploi abusif des Aérostats de Guerre par les 
Allemands,” in his Journal de Droit International, 1916, pp. 385 et seg. Chronological lists 
of air raids made by the different belligerents during the V/orld War may be found in the 
Text Book of Naval Aeronautics (New York, 1917), and in the Text Book of Military Aero- 
nautics (New York, 1918). f 

20 The London Times of June 2, 1916, thus summarized the results of 44 air raids over 
England: Killed, 409; injured, 1005. Of the victims killed, 114 were women, and 73 were 
children. In March, 1918, the British Government made publie a statement in which it 
was asserted that the number of English non-combatants who had lost their lives in con- 
sequence of German air raids over England down to February 13, 4918, was 1284 and the 
number of injured 3105. New York Times, March 14, 19-8. 

21 See, for example, an editorial so declaring, in the Essener Volkszeitung of March 15, 
1918, reproduced in Clunet’s Journal de Droit International, t. 45, p. 622. 

22 See the opinions of Von Bar, Albéric Rolin, Holland; Fiore, Labra, Strisower and West- 
lake in the Annuaire de l'Institut, t. XXIV (1911), pp. 134-155 and pp. 303-337. Compare 
also the opinion of M. Beernaert in the Revue de Droit International et de Législation Comparée, 
t. XLIV (1912), pp. 569 et seg., and Stael-Holstein, La Réglementation de la Guerre des Airs, 
p. 59.. 

23 Compare Fauchille, “Le Bombardement, Aérien,” Rev. Gén de Droit Int. Pub., t. XXIV, 
p. 67, and Spaight, Air Crajt in War, p. 3. 
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aerial warfare, that is, the right to launch bombs and p-ojectiles from air- 
craft upon the enemy below, but to forbid “horizontal” attacks, that is, 
the firing by one aviator upon another in the air; must be ruled out e 


' impracticable. The legitimacy of aircraft not only for purposes of ob- 


servation and reconnaissance but as an instrumentality far destruction must 
be recognized, and there is no place for making a distinction between so- 
called vertical and horizontal warfare. At the same time, the civilized, 
world demands that its use in. war shall be restricted, so far as is. practi- 
cable, to attacks against enemy combatants, including, it must be admitted, 


. those of the civil population who are engaged in the production of mate- 


ets 


rials of war or in other services which relate- directly to the prosecution of 
the war, arid to the destruction of such works and establishments as prop- 
erly fall within the category of military objectives. Tke problem, there- 
fore, is not the prohibition of aerial war:are, but its regulation in such a 
manner as to spare, so far as is practicable, unoffending non-combatants, 
private property and publie institutions from indiseriminate destruction, 
and to insure that the wars of the future will not degenerate into struggles. 
of reciprocal reprisals and barbarism, in vrhieh no distinction will be made 
between combatants and non-combatants or between publie property and 
private property. 

On aecount of the very nature of aerial warfare, the solution bristles with 
diffieulties, and no regulations which ean be agreed upor, even if they are 
scrupulously observed by belligerents, are likely to be entirely effective in 
safeguarding the rights of non-combatants and private property in all cases. 
The civilized world is in accord that a belligerent ought not to direct his 
attacks against the civil population who take no part directly or indirectly 
in the operations of the war, or against private property cr institutions of a 
charitable, educational or religious character, and all the existing conven- 
tional and customary rules of land warfare are based ən this principle. 
There is no reason for admitting a different principle for aerial warfare, and 
however much the old distinction between the situation of the military and 
civil populations in respect to blockade, contraband, commercial inter- 
course, etc., may have been undermined during the World War, there is no 
reason to assume that the world is ready tc go to the length of totally aban- 
doning it and of recognizing the legitimacy of war directed against both 
classes of the population equally. It may readily be admitted, as some 
militarists now prophesy will be the case, that in the wars of the future the 
category of non-combatants will be very greatly reduced, that women who ` 
work itt miititions factories and in other- ways contribute tcward the winning 
of the war, cannot expect to enjoy the immunities of non-combatants, and 
that even those who take no part at all in the war, directly or indirectly, 

4 Annuaire de l'Institut, t. XXIV (1911), p. 336. As to the impractizability and doubtful 


value of this proposed distinction, see the remarks of M. Fauchille, article cited, p. 67, and 
Sperl, in the Rev. Gén. de Droit Int. Pub., t. XVIII, p. 480. 
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will be obliged to “accept their share of the inhumanity.” 5 But it does 
e follow from these circumstances that the ancient appa oe should be 


eee of humanity; and it would be a singilar oonaeption of human- : 


ity to abandon it merely because conditions have changed, and especially 


because more powerful instruments of destruetion have been invented, by 
the use of which the inimediate interests of belligerents miy -be better 
subserved. 

The public opinion of the world dáninds that whatever rules are adopted, 
they shall respect so far as is practicable this fundamental distinction. At 
the same time, they must allow belligerents to employ aircraft for the 
purpose of attacking the persons and of destroying the things that have . 
always been regarded as legitimate objects of attack in war. The problem 
cannot be solved satisfactorily, in our opinion, by attempting to assimilate 
completely aerial warfare either to land warfare or naval warfare, or both, 
or by treating aerial warfare as though it were merely an accessory of one or 
the other and by applying to its conduct either the laws of land warfare or 
naval warfare, as some jurists have proposed to do. Aerial warfare 
differs essentially from both land and naval warfare and it is carried on in 
large measure independently of both. It must therefore be regulated by a 
different set of rules," although naturally many of the rules of land warfare 
and naval warfare are applicable to its conduct or may be adapted so as to - 
be made applicable. The Commission of Jurists proceeded according to 
this view. Instead of endeavoring to adapt and apply the rules of land and 
naval warfare to thesconduct of aerial warfare, it undertook to formulate a 
distinct code, although it appropriated literally or in adapted form various 
rules of the Hague and Geneva Conventions which seemed suitable of ap- 
plication to the conduct of aerial warfare. The commission also very 
properly recognized at the outset, that whatever rules were adopted they 
ought to begin with a definite and precise statement of certain objects for 
which bombardments by air should not be recognized as legitimate, and no 
difficulty was experienced in reaching an agreement as to what these pur- 
poses were. In the first place, it was agreed that aerial bombardment for 
the purpose of terrorizing the civil population, of destroying or damaging 
private property not of military character, or of injuring non-combatants, 


*5 Compare to this effect the remarks of Rear Admiral S. S. Hall, of the British Navy, in 
an address before the Grotius Society, Transactions, Vol. V, p. 83, and of Professor À. M. 
Low, in the Nineteenth Century, Sept. 1023, p. 356. 

*5 For example, Merignhac, Traité de Droit International, t. Y, pp. 300 et seg. See also his 
article, “ Le Domaine Aérien,” Rev. Gén. de Droit Int. Pub., t. XXI, pp. 228 et seg.; and Rol- 
land, “ Les Pratiques de la Guerre Aérienne dans le Conflit de 1914,” ibid., t. XXIII, p. 511. 

?' Compare Spaight, Air Craft in War, pp. 99 et seg.; Hobza, Compte rendu de la yàme 
Congrès du Comité juridique international de l Aviation, p. 223; Fauchille, Droit International 
Public (8th ed.) no. 1440; and Pillet, Annuaire de V Institut de Droit International, 1911, 
p. 306. 
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should be prohibited.?* This was a formal condemnation of the practices 
of the World War, and if it becomes a binding rule and is scrupulously 
observed by belligerents in future wars, aerial warfare will lóse much of the 
character which evoked just protest during the late war and which has 
aroused widespread apprehension as to its frightfulness in the future. In 
the second place, the commission agreed that aerial bombardment for the 
purpose of enforcing compliance with requisitions in kind or payment of 
contributions in money should likewise b2 prohibited (Art. 23). The rule 
proposed differs from that of the Naval Bombardment Cónvention of 1907 
which allows the bombardment of undefended places for the refusal of the 
local authorities to comply with requis:tions for provisions or supplies 
necessary for the immediate use of the naval force in question, although it 
prohibits bombardments for failure to pay money. contributions (Arts. 3 
and 4). It does not appear from the repo-t of the commission why a differ- 
ent rule was adopted in the case of aerial bombardment. But itis not easy . 
to see how the processes of levying requisitions and contzibutions could be 
carried out by an aviator, and if so, how they could be delivered. To admit 
the right of bombardment in such cases would probably afford an excuse 
for the bombing of any place which an aviator might wish to attack. The 
prohibition, therefore, was a proper one. 

Having stated the purposes for which £erial bombardment is not recog- 
nized as legitimate, the rules proposed by the commission proceed to define 
what it considers to be legitimate bombarcment. Article 24 declares aerial 
bombardment to'be legitimate only when it is directed at a "military 

' objective”, that is, an object the destruction or injury’ of which would eon- . 
stitute a “distinct military advantagé" to the belligerent having recourse to 
it. The sole objectives which may be bombarded are tke following: mili- 
tary forces, military works, military establishments or depots, factories 
constituting important and well-known certers engaged in the manufacture 
of arms, munitions or distinctively military supplies, and lines of communi- 
cation or transportation used for military purposes. Furthermore, it is 
declared that bombardment of these objezts is legitimate only when it is 
directed “exclusively” against them. It will be noted that the persons who 
may be bombarded are “military forces”. Apparently this category would 
not include civilians engaged in the manufacture of munitions, although, as ` 
Rolland remarks, they are almost in the same situation as men engaged in 
the auxiliary services of the army.2® There would seem to be no reason, 

28 Article 22. Air bombardment for the purpose of terrorization is condemned by nearly 
all writers on the laws of war. Compare to this effect the observations of Herbert Manisty, 
Transactions of the Grotius Society, Vol. VII, p. 33: “In my opinion the principal object of a 
convention or rules, whatever they may be, for the regulation cf aerial war, should be to 
prevent and render illegal bombardment by aircraft of cities or places inhabited by civilians, 
when this bombardment: has as its sole object the terrorization of the civil population, and 


by this means, the weakening of the morale of the entire community.” 
2 “ Les Pratiques de lc Guerre Aérienne,” lóc. cit., p. 564. 
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Naval War College, April 6, 1920, Art. 28. 
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therafore, why they should be entitled to the immunities of non-combatants. 
However, the munitions factories or other establishments in which they 
work may be bombarded, so that in fact the immunity covers them only 
while they are in their homes.” The list of objectives which may be bom- 
barded is essentially the same as that proposed by M. Fauchille in 1917, 


. except that it does not include edifices utilized by the enemy government or ` 


its representatives for civil governmental purposes. In our opinion the 
omission of such buildings from the list of military objectives is proper. 
Those especially-which have been constructed in time of peace as the per- 
manent seat of government ought not to be considered as liable to bom- 
bardment.? Agreement upon the list of military objectives was reached 
only after long discussion by the members of the commission, some of whom 
desired to make it more comprehensive, 

Tt will be noted that the criterion adopted is whether the object is one the 
destruction or injury of which would constitute a “distinct military ad- 
vantage” to the attacking belligerent. It is a reasonably sound one and 
it has the approval of jurists who have considered the matter? The chief 
defect, however, of this or any rule which undertakes to restrict. aerial 
bembardment to specified objects when they are situated in urban “agglom- 
erations” and are immediately surrounded by other objects which it 
is forbidden to bombard, lies in the obvious difficulty which aviators 
will experience in confining their bomb-dropping “exclusively” to such - 
objects. 

How, it may well be asked, can an aviator who flies over a dis at great 
height during the night, when all lights are extinguished, as was the general 
practice during the World War, identify the persons and things which he is 
permitted to bombard? How can he distinguish between the military 
forces and the civil population; between military works, depots and factories | 
engaged in the manufacture of arms and munitions or used for military 
purposes, and other establishments engaged in the manufacture or pro- 


duction of articles used for civil purposes; or between railway lines used for 


military purposes and those which are not? .'To require aviators to single 
out the one class of persons and things from the other and to confine their 
attacks “exclusively” to one of them will in many cases be tantamount to 


an absolute prohibition of all bombardment. a 


30 Merignhac and Lémonon (op. cit., Vol. I, pp. 676-7) approve the distinction between 
zhe rights of munitions workers when they are actively engaged in the manufacture of 
munitions and when they are in their homes, since in the latter case ‘‘they are in no way 
different from the ordinary population.” It DES be doubted, however, whether the dis- 
tinction is sound. 

31 See his article, “Le Bombardement Aérien,” T cit., p. 70. 

2 Compare to this effect Manisty, “Aerial Warfare and the Law of War,” Grotius Society 
Transactions, Vol. VIL, p. 34. 

3 Compare Hyde, op. cit., Vol. II, p. 822, and Wilson, Suggested code oj aerial warjare, 
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The most striking feature of the rule proposed by the conwmission is the 
character of the test which it adopts for determining the liability of towns 
‘and cities to bombardment. It will be noted that the test*adopted is not 
whether they are “defended,” but whether they contain establishments and. 
buildings which heve the character of military objectives. In fact, the 
terms “defended” and “undefended” are nowhere mentioned in the pro- 
posed code. In this respect the rule regarding aerial bombardment differs 
from the rule of the Hague Conventions relative to land bombardment 
(Art. 25), and naval bombardment (Art. 1), which forbid the bombardment 
of “undefended” places, but which allow the bombardment of those which 
are "defended". In our opinion, the test proposed by the commission is in 
principle just and logical. "The distinction between “defended” and “unde--. 
fended” places as a test of liability to bombardment is reasonable enough in | 
land and naval warfare, but when applied to aerial bombardment it is 
illogical and even absurd. As M: Fauchille has pointed out, the purposes of 

| aerial bombardment are different from those of land and naval bombard- 
j ment. The object of the latter is to compel the place against which it is 
directed to surrender so that the bombarding belligerent may take possession 
of and occupy it. The purpose of aerial bombardment, on the other hand, 
is simply to destroy the place or certain persons or things in it. An aviator 
cannot capture and cccupy a town as land or naval forces can. Moreover, 
before commencing a land or.naval bombardment, the attacking belligerent 
will ordinarily summon it to surrender, thereby offering the inhabitants an 
opportunity to escape the consequences of bombardment if they wish. 
That is to say, they are given the choice of submitting te bombardment or of 
surrendering and avoiding the consequences. Aviators; on the other hand, 
rarely offer the inhabitants such an opportunity; in many cases, especially 
during night raids, it would be impracticable to communicate a summons to 
surrender, and in any event, it is doubtful whether the refusal of a populous 
city to surrender upon the demand of a single aviator should be admitted as 
a justifiable excuse for bombing it. Finally, the “defense” test is neither 
reasonable nor logical. The existence in or around a city of fortifications, 
ramparts, or other means of defense against land or naval bombardment 
cannot be properly considered as giving it the character of a “defended” . 
place in the sense of aerial bombardment. It is believed that no town or 
city can justly be regarded as “defended ” in the sense of aerial bombardment 
unless it is equipped with artillery of vertical range especially constructed 
for bringing down attacking aircraft * or unless it is defended by a squadron 
of protecting aircraft. If therefore the defense test, which is applied in 
land and naval warfare, should be adopted as the criterion for determining 
the liability of cities and towns to bombardment by aircraft, the terms 
" defended" and “undefended” should be more precisely defined and 


* Fauchille, Le Bombardement Aérien, loc. cit., p. 69. 
55 Compare Hazletine, Law of the Air, p. 469. 
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certainly they:should be interpreted in a different sense to that which is 
given them in land and naval warfare. 

As M. Pillet ‘has pointed out, the terms are unsatisfactory, as was abun- 
dantly demonstrated by the experience of the World War. To take a 
specific example, it was impossible to say whether Rheims and Soissons were 
"defended" or not. when they were bombarded by the Germans. The 
international Red Cross Committee in a letter of November 22, 1920, 
addressed to the Assembly of the League.of Nations demanding that aerial 
bombardment be prohibited, pointed out that there was no satisfactory 
criterion for distinguishing between open or.undefended towns and those 
which were not. In any case, if the test of defense were adopted, it is not 
easy to see how-an aviator in many cases could determine before beginning 
a bombardment whether a particular place is defended or not. In view of 
. these circumstances, the solution proposed by the Commission of Jurists 
which abandons absolutely the criterion of “defense” and substitutes that 
of the “military objective" is not only more practical but more logical and 
reasonable.8 In fact, during the World War the British and French Gov- 
ernments professed to have acted in accordance with this rule. "Their 
aviators were instructed to confine their attacks to “points of military 
importance" and the reports and communiqués of air raids which were given 
out to the publie uniformly asserted that the objects of attack were railway 
stations, barracks, munitions factories, hangars, chemical establishments, 
ete. Whether the town or city in which they were situated was,defended or 
open, was not mentioned, that fact apparently being regarded as imraate- 
rial? It should be said; however, that during the later years of the war, 
both English and French aviators were authorized to make raids upon 
certain “undefended” towns of Germany as acts of reprisal for-repeated and 
indiscriminate attacks of German aviators against similar places in England 
and France.? Theoretically the Germans also adopted the “military 
objective” doctrine, although their practice was far from being consistent 
with it. Their communiqués and explanations as late as the spring of 1918 
uniformly declared that their air attacks had hitherto been directed ex- 
clusively against fortresses or other objects of military importance and then 
only when they were situated in the zone of field operations. The raids 
upon England and the portions of France outside the zone of land operations 
were justified as legitimate acts of reprisal either for the earlier allied raids 
upon Karlsruhe, Freiburg and Stuttgart, or for the enforcement of the 
“illegal and inhuman” Anglo-French blockade. 

3 “La Guerre Actuelle et le Droit des Gens,” Rev. Gén. de Droit Int. Pub., t. XXIII, p. 429. 

37 Revue Internationale de la Crois Rouge, 1920, p. 1348. 

. * Compare to this effect the opinion of Spaight, “Air Bombardment”, British Year Book 
of International Law, 1923-24, p. 22. 
- * Compare Spaight, ibid., p. 24. 

40 As to these reprisal raids, see my International Taw and the World War, Vol. I, pp. 488 

et seq. 


* 


72 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Whatever may have been the actual practice of the three belligerents 
mentioned, it is clear that there was a disposition among them to regard the 
“military objective" test as the sounder and more defenfible; that only 
objects of military importance ought to be bombarded, and that whether 


they were situated in a “defended” or “undefended” city or town was ` 


immaterial. The rule proposed by the Commission of Jurists embodies, 
therefore, the view professed by the belligerents during the World War, even 
if their practice was not in conformity with it. 

A second outstanding feature of the rules proposed by the ee ee of 
Jurists is the distinction which it makes between the bombardment of cities, 
towns, villages, dwellings and buildings situated in the “immediate neigh- 
borhood of the operations of the land forces” and those situated outside this 
region. The bombardment of those situated in the latter zone is prohibited. 
But suppose certain of the “military objectives” mentioned above are found 
in the latter zone? Clearly, no belligerent could be asked to renounce his 
right to bombard such objects, wherever they may be found, and the rule 
proposed by the commission does not go to such lengths. While it prohibits 
the bombardment of the town or city in which they are situated, it allows 
the bombardment of the “military objective” itself, provided it is so sit- 
uated that it can be bombarded without the indiscriminate bombardment of 
the civilian population. If it is not so. situated, the aviator must abstain 
from bombardment. This rule is somewhat similar to that which had 
already bean proposed by M. Rolland in 1916, namely, that only such aerial 
bombardments should be regarded illegitimate and condemnable, as, in view 
of the circumstances in which they are made, may effect (atteindre) prin- — 
cipally or exclusively the civil population not engaged in the produetion of 
military supplies. That is to" say, the bombardment of military objectives 
situated in an urban agglomeration is legit timate when there exist reasonable 
chances of hitting them; on the other hand, if there is a probability that the 
- civil population will be the principal victims, the bombardment is not 
justifiable. 

In the other zone—that which constitutes the immediate voisinage of the 
theater of land operations—not only the ‘military objectives” which may 


be found there, but even the cities, towns or villages in which they are sit- - 


uated, including also dwellings and buildings, may likewise be bombarded, 
provided there exists a “reasonable presumption that the military concen- 
tration is sufficiently important to justify such bombardment, having regard 
to the danger thus caused to the civilian population". The underlying 
principle of this rule is that whatever injuries the civil population may, be 
subjected to, they should be merely incidental or accessory and the military 


damage must be compensatory, that is, sufficiently great to justify the ` 


sufferings caused those who are not legitimate objects of attack.” It will 


*: Article cited, p. 553. 
2 Compare the observations of Spaight, Air Craft én War, p. 6, and Hyde, op. cit., Vol. YT, 
p. 322. . 


— 
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be noted that'in neither zone is bombardment totally forbidden, nor in 
either is it allowed without restriction. The principal difference is that in 

„7 one a larger right of bombardment is permitted than is allowed in the other. 
The distinction is founded. on considerations of both reason and logic, not to 
say humanity, Throughout the World War the Allies protested vigorously 
against the German air raids upon their towns and cities situated far behind 
the tines of land operations, and, as stated above, the publie opinion of & 
large part of the civilized world strongly eondemned them as cruel and 
barbarous. The*German Government itself protested against the attacks 
of Allied aviators upon German towns, not merely for the reason that they 
were “undefended”, but because they were situated “far from the theater 
of operations" or “outside the region of operations". Unfortunately, 
however, the Germans gave the zone theory an interpretation the effect of 
which would have protected Karlsruhe and Freiburg against bombardment 
but not the towns of England and France.” 

The distinction which the proposed rules of the commission make between 
the two zones for purposes of bombardment is founded on the difference of 
situation between the places and populations of the two regions—a difference 
which every one feels and can appreciate. In and immediately adjacent to 
the zone of land operations, war and violence reign; the destruction of towns 
and villages in this area may generally be justified as a legitimate part of the 
field operations, and being aware of this, the civil population can be on their 
guard and may avoid the consequences by withdrawing in adwance of the 
arrival of the enemy. In fact, usualy they will already have evacuated this 
region voluntarily o? by order of the local commander of their own forces, 
so that they will no longer be exposed to the consequences of bombardment. 
In the other region outside the zone of operations their situation is.tctally 
different. A state of actual war can hardly be said to exist there. For an 
aviator to fly over this region in the darkness of night, launch his bombs 
indiscriminately upon peaceful towns and villages which are not even tech- 
nizally defended and kill unoffending women and children, is as indefensible 
as the torpedoing, without warning, of a merchant vessel filled with non- 
ecmbatants—a procedure which a zecent convention stigmatizes as piracy.“ 

The distinction which the rule proposed by the commission makes between : 
the right of aerial bombardment :n the two zones, thezgfore undoubtediy 
responds to a widespread popular demand. 


5 Compare Rolland, article cited, p. 553, and Spaight, article cited, p. 25. 

4 Treaty of Washington of February 6. 1922, Art. 3. 

4 Compare, however, Ellis, “ Aerial-Land and Aerial-Maritime Warfare”, this JOURNAL, 
Vol. VIII, p. 267, who thinks that the prcposal to confine aerial warfare io the sphere above 
the zone of belligerent operations will probably never be accepted. Military interests, he 
thinks, will outweigh humanitarian considerations and the entire territory of belligerent 
countries will be the theater of combat. The rule proposed by the commission, however, 
is not inconsistent with this view, since it does not forbid but only restricts aerial bombard- 
ment in the zone lying outside the field of land operations. All will agree with Oppenheim 
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- But in limiting aviators to the bombardment of certain specified military 
objectives, in forbidding the bombardment of those situated outside the 
theater of land operations when it cannot be done without the indiscriminate 
bombardment of the civilian populaticn, and in allowing the bombardment 
of places within the latter zone only when there exists a reasonable’ pre- 
sumption that the military concentration is sufficiently important to justify 
bombardment, the rules proposed by the commission undoubtedly leave a 
large discretionary power to o aviators.. To a much larger degree than in 
land aid naval warfare they are made the judges of the legitimacy of their 
attacks. They must determine in each case and with little opportunity for 
investigation and verification whether a particular object falls within the 
category of ‘ ‘military objectives”, and if so whether it is situated outside 
the immediate zone of land ODerations, and if so whether it can be bombarded 
without “indiscriminate” bombardment of the civil population; and, 
finally, whether in the case of a city, town or building situated within the 
zone of land operations-there exists the “reasonable presumption" of 
military importance required by the rule. Manifestly, the most scrupulous 
aviator will commit errors of judgmert-under these circumstances if he 
` resorts to bombardment atall: Itis altogether probable that in the majority 
of cases aviators will take large chances, that they will interpret broadly 
their rights and consider whatever damage may result to the civil population 
from their bombarding operations as being merely incidental to the accom- 
plishment .of a military advantage, and therefore justifiable. For this 
reason the rules proposed may not prove to be a very effective limitation ` 
upon their conduct. The commission was not indifferent to the possibility 
that the rules which it proposed would be violated and therefore of the 
necessity of a sanction, and, accordingly, following the analogy of Article 3 
of the Hague Convention of 1907 Respecting the Laws and Customs of War 
‘on Land, it adopted a rule which makes belligerents liable to the payment of 
an indemnity for injuries to persons and property resulting from violations 
of the provisions regarding hombardment.** 

It is difficult to see how any rule could be devised Shiah would allow 
(International Law, 3d ed., Vol. II, p. 302) that “the limits in which aircraft may be em- 
ployed to make raids outside the theater of military or naval operations should be estab- 
lished”, 

4 Several of the projects laid before the commission proposed to establish the personal 
responsibility of aviators who were guilty of violating the rules and to subject them to 
punishment as war criminals. But no such rule was adopted. The commission, however, 
admits in its report that the absence of such a rule will not prevent the punishment of 
aviators who are guilty of infractions against the laws of aerial warfare. The Dutch dele- 
gation proposed that belligerents should -be held responsible for all acts in violation of the . 
rules, committed by aviators in their service, and that in case of differences regarding 
responsibility for such viclations, they should be submitted to the Permanent Court of- 
International Justice. While declining to embody the proposal in a rule, the commission 
incorporated the suggestion in its report in order tc bring it to the attention of the govern- 
ments concerned. 
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bombardment at all and yet be entirely free of the objection mentioned. 
In the last analysis; the value of the rule proposed by the commission must 
pee upon tht good faith, the respect for conventions and the sentiment 
of humanity which may animate attacking aviators. It results from the 
very nature of aerial warfare that under any rule that may be adopted, 
except that of absolute prohibition, non-combatants will be exposed to 
large risks and in many cases to the loss of their immunities. In many 
cases, no doubt, the fear of reprisals will deter aviators from deliberately 
violating the rules, for it may be assumed that the belligerent whose own 
civil population will “be equally exposed to unlawful attacks by enemy 
aircraft will hesitate to have recourse to forbidden methods which may be 
turned against him with equal effect. 

Following the analogy of the Hague Conventions, 9 the commission 
added a rule enjoining aviators to spare as far as possible properly marked 
buildings dedicated to public worship, art, science and charity, and historic 
monuments and hospitals, provided they are not used at the same time for 
military purposes (Art. 25). Upon the insistence of the delegates from 
Italy, a country whose historic. and artistic monuments suffered heavily 
from the effects of aerial bombardment during the World War, a series of 
special rules were agreed upon with a view to providing greater protection 
for this class of monuments. In brief, these rules permit states to establish, 
if they see fit, a zone of protection, not exceeding 500 metres in width, 
around such monuments, provided it is done in time of peace ^ 50 and duly 
notified to the other Powers, and provided they. are properly “marked by 
clearly visible signs. e An inspection committee of three neutral representa- 
tives is provided for the purpose of insuring that the zones so established 
and the monuments situated therein are not used for military purposes 
(Art. 26). The system is entirely optional, and if a state prefers to rely 
wholly upon Article 25 for the protection of such monuments, it is free to dø 
so. It may be remarked that the establishment of such zones will have the 
effect in certain cases—for example in the case of Venice and Florence, both 
of which cities are particularly rich in historic and artistic monuments—of 
including the larger part of the cities in which they are situated, since the 
zones will frequently overlap one another. On the other hand, the effect 
will be to neutralize such cities so that they cannot be used for military 
purposes by the belligerent in whose territory they are“situated—a rule 
which no doubt will be strictly interpreted by the enemy. 

47 Compare the observations of Rolland, article cited, p. 555; Spaight, Air Craft in War, 
p. 21; Fauchille, article cited, p. 75; Hyde, op. cit., Vol. II, pp. 821 and 323; and Ellis, article 
cited, p. 267. 

48 Compare Spaight, Air Craft in War, p. 22. 

4° Convention Respecting the Laws and Customs of War on Land, Art. 27; Convention 
Respecting Bombardment by Naval Forces, Art. 5. 


50 There was.some objection to the requirement that the zones must be established and 
notified only in time es peace. 
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Various other questions of aerial warfare are regulated by the rules 
proposed by the commission. None of them, however, rank in importance 
with that of bombardment. Among such matters maybe mentioned: 
espionage, the requisition of neutral aircraft, confiscation of enemy aircraft, 
treatment of crews and passengers of captured enemy aircraft, internment 
by neutrals of belligerent aircraft (with their crews and passengers), landing 
upon neutral territory; visit, search, and capture; destruction of neutral 
aircraft, adjudication by prize courts, and the reciprocal rights and duties of 
belligerents and neutrals in their relations with one another. For the solu- 
tion of most of these questions the Hague rules for the regulation of the same 
‘questions in land and naval warfare are quite sufficient and they were taken 
over bodily or with adaptations and embodied in the proposed code of 
aerial war. 

The most important of these questions perhaps was whether belligerent 
aircraft should be allowed to circulate over the territory and territorial 
waters of neutral states with or without the permission of these latter states. 
The question was discussed by jurists before the World War but they were 
not entirely in accord on the question. M. Fauchille, in his report to the 
Institute of International Law in 1911, had maintained that it was not a 
violation of neutrality for belligerent aircraft to circulate over the territory 
of neutral states with their permission, provided it was in the nature of 
simple inoffensive passage. Nevertheless, he recognized the right of neutral 
governments to forbid such circulation, subject to the condition that both 
or all belligérents were treated alike. - M. Fauchille evidently looked with 
favor on the right cf innocent passage for belligerent aircraft, for the reason 
that if it were denied it would have the effect of preventing certain states 
from employing: aircraft for the purpose of attacking the enemy. This 
would be the situation, for example, of France and Austria (a state without 
sea-board) in case of war between them, if Italy, Switzerland and Germany 
were neutral. Other writers, however, adopted the view that it was the 
duty of neutrals to forbid such passage and to use all means at their disposal 
to prevent it. They assimilated the aerial space to the land upon which it 
abuts and applied to its use the laws of neutrality which govern the conduct 
of land warfare.” They pointed out that if the right of passage were 


5 Annuaire de VI ralitut, t. XXIV, pp. 60 et seg. M. Hooghes proposed code was based on 
the same principle (Art. I). Other writers who adopted this view were Catellani, Le Droit 
Aérien, p. 188; Meyer, Die Luftschiffahrt, pp. 18-20, also his article in the Revue Juridique 
Internationale de la Locomotion Aérienne, 1912, p. 192, and Philit, La Guerre Aérienne, pp. 
38-48. Ellis (article cited, p. 266), appears to have adopted the same view. He adds that 
neutral governments ought to announce by proclamation at.the outbreak of war their 
intention, and in ease they fail to do so, belligerents would be justified in interpreting their 
silence as sanctioning the right of passage. 

9? Among those who maintained this view were: Bellenger, La Guerre Aérienne, pp. 104 
et seq.; Grovalet, Le Navigation Aérienne devani le Droit International, p. 77; Hazletine, 
- Law of the Air, p. 139; Lycklama à Nijeholt, Air.Sovereignty, p. 67; Le Moyne, Le. Droit 
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allowed equally to the aircraft of both or all belligerents they would meet in 
the course of their flights over neutral territory and would almost certainly 
attack one another. In that case the inhabitants below would be exposed 
to danger from falling bombs, projectiles and disabled airships. Through- 
out the World War neutral governments in fact acted in accordance with 
this view. At the very outset, Denmark, Norway, Sweden, S»ain, Italy, 
the Netherlands, and others formally prohibited the passage of belligerent 
aircraft, military and non-military alike, over their territory, and belligerents 
were warned that all means at their disposal would be employed to prevent 
such circulation.“ Some of them, like Switzerland, Denmark and the 
Netherlands, instructed their military authorities to fire upon aircraft offend- 
ing against their orders, and in some instances they did so with success. 
.Belligerents generally acquiesced in these prohibitions and entered no pro- 
tests against them. In fact, both the German and British Governments 
gave orders to their aviators to respect the neutrality of neutral countries 
and to refrain from flying over their territories, and when their orders were 
violated by mistake or otherwise, regrets were expressed, and where damage 
was done indemnities were paid. This general practice of neutral govern- 
‘ments and the acquiescence of belligerents therein, established a customary 
rule, and the Commission of Jurists embodied it in the code which it 
proposed. Article 12 declares that, in time of war, any state, whether 
belligerent or neutral, may forbid or regulate the entrance movement or 
sojourn of aircraft within its jurisdiction.” This article, standing alone, 
would allow neutrals to permit the circulation of belligerent afféraft over 
their territory, if they wished to accord it, but the right is negatived by 
Articles 40 and 42. Article 40 forbids belligerent military aircraft from 
entering the jurisdiction of a neütral state, and Article 42 obliges neutral 


Futur de la Guerre Aérienne, p. 226; Merignhac, Traité de Droit International, t. I, p. 544; * 
"Rolland, article cited, p. 548; Spaight, Air Craft in War, p. 66; Kaufmann, Annuaire de 
l'Institut, V. XXIV, p. 139, and the project of the code of maritime neutrality of the Ameri- 
can Institute of International Law (Art. 20). 

53 Compare Rolland, article cited, p. 579, and Spaight, op. cit., p. 66. 

čt A résumé of these prohibitions and the protests of neutral governments against the 
violations thereof may be found in Spaight, Air Craft in Peace and the Law, app. III, pp. 208 

-et seg. See also my International Law and the World War, Vol. I, pp. 473 et seg. 

5 The German Government, however, protested against the action of she Dutch authori- 
ties in firing upon their dirigible, L. 19, which, it alleged, was in the act of landing in con- 
sequence of force majeure, but the action of the Dutch was defended by Rolland (article 
cited, p. 581), and Spaight (op. cit., p. 9). 

55 Compare Rolland, article cited, p. 577. 

9 The International Air Convention of 1919 (Art. 3) had already affirmed the right of 
states, for military reasons or in the interest of the public safety, to prohibit the aircraft of 
other states from flying over certain areas of their territory. This qualified right of pro- 
hibition becomes absolute in time of war, in consequence of Article 38, which declares that 
in case of war the provisions of the said convention do not affect the freedom of action of the 
contracting parties, either as belligerents or as neutrals. 


78 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


governments to use the means at their disposal to prevent such entry.5: 
Clearly, therefore, it will not be within the right of a neutral government to 
accord the.privilege of even innocent passage to belligerentlmilitary aircraft 
through the aerial space above its territory, should the proposed rule be 
accepted as a rule of international law. The prohibition, however, applies 
only to military aircraft, and not to non-military. aircraft of belligerent 
nationality, either public or private. 

But suppose a military airship of belligerent nationality is compelled 
through force majeure, lack of gasoline or motor trouble to ‘land in neutral 
territory? There were instances of the kind during the World War. In 
that case what treatment shall the aviator, his craft and its crew be entitled 
to receive from the local authorities? This question had been discussed 
before the World War and certain jurists had proposed to solve the question 
by applying the rule of the Hague Convention (No. 18, Arts. 12-14), Relative 
to the Rights and Duties of Neutral Powers in Maritime War, which permits 
a belligerent warship which has been driven into a neutral port by stress of: 
weather or by the necessity of making repairs, to remain there until the 
cause of its entry has ceased. Others, however, assimilating aviators to 
troops in land warfare who take refuge from pursuit, in neutral territory, - 
proposed to apply the rules of the Hague Convention (No. V) Respecting 
Land Warfare and require that their aircraft be sequestrated and the crews 
interned. This rule was adopted by the Commission of Jurists, Article 42 
of whose proposed code, as stated above, makes it the duty of neutral gov- . 
ernments to use fhe means at their disposal to intern any belligerent military - 
aircraft which is within its jurisdiction, after having glighted for any reason 
whatever, together with its crew and, the passengers, if any. It will be noted 
that the rule makes no distinction between aircraft: which have voluntarily 
entered the jurisdiction of a neutral state and landed therein, and those: 

' which have been driven to land as a.result of bad weather or defective motors 
or which may have landed through mistake.9 - In either case the aircraft 
with its personnel must be interned. This rule, it may be remarked, is in 


58 There is no doubt that an airship which passes through the air space above a neutral 
state would be “entering its jurisdiction.” This was settled by Article 1 of the International 
Air Convention of 1919 which recognizes that every state has “complete and exclusive 
sovereignty in the air space above its territory and territorial waters”. The “jurisdiction” 
of a state necessarily extends everywhere it has an admitted right of sovereignty. 

& Among those who proposed this solution were M. Fauchille, Annuaire de l Institut, t. 
XXIV, p. 38, and his Traité, no. 14767; M. Bellenger, op. cit., p. 110; M. Guibé, Essai sur 
la Navigation Aérienne, p. 290, and M. Philit, op. cit., p. 46. 

80 This rule was advocated by MM. Merignhac, Traité, t. I, p. 584; Catellani, op. cit. + De 
188; Grovalet, op. cit., p. 78; Le Moyne, op. cit., p. 227; Spaight, Air Craft in War, pp. 69 
and 118; Rolland, article cited, p. 585; Ellis, article cited, p. 266, and apparently Hazletine, 
op. cit., p. 140. 

*t Fauchille recognized the justice of such a distinction. See his Traité de Droit Int. Pub., 
Guerre et Neutralité (1921), p. 767. 
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accord with the practice of neutral governments during the World 
War.® i 

What treatmånt shall be accorded belligerent aviators who are forced to 
land in the territorial waters of neutral states and are rescued by the authori- 
ties thereof? ‘There were instances of the kind during the World War and 
the practice of neutral governments regarding their treatment was not 
uniform. The Government of Denmark applied the rule of the Hague 
Convention of 1907 (No. X, Art. 15) relative to shipwrecked seamen, in- 
: terned them and sequestrated their aircraft. The Norwegian authorities, 
on the other hand, released them. Of the two procedures, that of Denmark 
was undoubtedly more in accord with the generally recognized principles of 
„neutrality. The proposed code of the Commission of Jurists apparently 
does not lay down a complete rule covering such cases. The rule which it 
adopts provides that the personnel of belligerent military aircraft rescued 
outside neutral territorial waters and brought into the jurisdiction of a 
neutral state by a neutral military aircraft and there landed, shall be in- 
terned,® but it says nothing of the treatment to ‘be accorded those who are 
rescued within neutral waters. Apparently, however, Article 42, which 
requires the internment of any belligerent military aircraft found within the 
jurisdiction of a neutral state, whatever may be the reason for its presence 
there, was intended to cover such cases. Some important cases of the kind 
occurred during the World War. Several British sea-planes having been 
forced.to descend in the North Sea, they with their crews were rescued and 
brought within the jurisdiction of the Netherlands. The Dufch.Govern- 
meni released the équipage but declined to hand over the matériel, on the 
ground that it would be incompatible with the duties of neutrality’ laid 
down by Article 6 of the thirteenth Hague Convention of 1907 which pro- 
hibits the supplying directly or indirectly by a neutral to a belligerent of 
war materials. The action of the Dutch Government in refusing to release’ 
the matériel rescued from the British planes was the subject of protest by 
the British Government, which took the position that the prohibition laid 
down by Article 6 had reference only to the furnishing of supplies owned by 
neutrals and not at all to property rescued by them from a belligerent 
wreck. In another case where a German airship in distress had been 


9 As to that practice see Rolland, article cited, pp. 582, 584; Fauchifle, op. cit., pp. 768- 
769; my work cited, Vol. I, pp. 474 et seq., and Spaight, Air Craft in Peace and the Law, pp. 
209 et seq. (where one will find a list of belligerent airships which were interned in Denmark, 
Norway, Roumania, the Netherlands and Switzerland). ^ 

& Article 43. Apparently if they are rescued and brought in by non-military aircraft they 
are not liable to internment. The Dutch authorities during the World War made this 
distinction, that is, they interned ship-wrecked aviators who were rescued and brought in 
by warships but released those who were brought in by merchant vessels. Netherlands 
Orange Book, Sept. 1916, pp. 144—146, and Fauchille, op. cit., p. 769. 

& See the Journal of the Society of Comparative Legislation and International Law, No. XL 
(April 1918), p. 153. 
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rescued in the open sea and brought with its crew into Dutch jurisdiction, 
the crew was released but the airship was sequestrated and retained until 
the end of the war. Other instances of the kind occurrd.5 Under the 
rule proposed by the Commission of Jurists, it will be the duty of neutral 
governments in such cases to intern the crews as well as their disabled 
aircraft. 

One final question remains to.be ey namely, whether neutral 
aircraft shall be allowed to circulate over the territory of belligerent states. 
Among the jurists who considered the question before the outbreak of the 
World War, there was a difference of opirion.: Some favored the rule of 
absolute prohibition;** others proposed to leave the whole matter to the 
decision of the belligerents concerned, that is, they should be left free to 
permit or forbid such circulation as they might see fit. In fact, throughout 
the World War, all the belligerents acted in accordance with this view. At 
the very outset all of them closed their aerial domains to the entry of and 
circulation of foreign aircraft, and certain neutral governments (for example, 
that of Switzerland) expressly forbade their nationals from flying over the 
territory of belligerent states and even from circulating in their own juris- . 
diction within certain regions near the frontier of belligerent countries. 
‘The right of states to exclude foreign aircraft from circulating over their 
territory, both in time of peace and in time cf war, was affirmed in no uncer- 
‘tain terms by the International Air Convention of 1919,95 and this principle 
sis embodied in the proposed code of the Commission of Jurists.? The 
-question may therefore be regarded as : defintely settled. 

The proposed code elaborated by the commission deals with a variety of 
other questions of serial warfare, but tke limits of this article do not permit 
of their consideration. In fact, the commission attempted to find a solution 
and provide a rule for every question that has so far arisen in aerial warfare, 
‘and indeed for a good many that have not actually arisen. In some cases it 
has proposed rules the necessity and practicability of which, at least in the 
present state of development of aerial navigation, would seem doubtful.” 

& As to these incidents, see Fauchille, op. cit., pp. 789-70. 

8 For example, Faucaille, Annuaire de l'Institut, t. X XIV, pp. 92, 94 and 118; also his 
Traité, p. T74; Rolland, Meurer, and Albérie Rolin, ibid., pp. 92, 188 and 148; Le Moyne, 
op. cit., p. 29; Philit, op. cil., p. 48 and Spaight, Air Craft in War, p. 70. 

9' Among the advecates of this solution were Von Bar, Kaufmann and Renault (An- 
nuaire de l'Institut, V. XXIV, pp. 184, 139, 146); Bellenger e cit., p. 491); Merignhac, 
(op. cit., p. 546); and Rolland (article cited, p. 491). 

58 See especially Articies 3 and 38. 

89 Article 12. Compare also Article 30. 

70 For example, it lays down rules.governing the visit, search and capture of aircraft, 
requiring captured aircraft to proceed to a convenient and accessible place for examination, 
requiring captors to make suitable provision for the safety of persons on board before 
destroying aircraft, the delivery of contraband found on board neutral aireraft, ete. It is 
difficult to see how some of these operations can De carried out and, therefore, the necessity 
of rules governing their procedure. 
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In its comprehensiveness and detail the proposed code is distinguished from 
all previous projects which have been formulated by jurists or societies: 

Tn bandoar the illogical distinction between “defended” and “un- 
defended" places as the criterion of the liability to or immunity from 
aerial bombardment of towns, cities and villages and, by introducing, 
on the other hand, a distinction between regions which constitute the 
immediate neighborhood of land operations and those which do not, for the 
purpose of aerial bombardment, the rules proposed by the commission repre- 
sent a notable advance upon the existing conventional rules as well as upon 
those which are found in the projects which have been elaborated by others 
in the past. Some of the rules proposed by the commission will be criticized 
for the large discretionary power which they leave to aviators. But, as 
stated above, it is difficult to see how any rules could be devised which would 
be entirely free of this objection, if the use of aircraft for purposes of bom- 
bardment is permitted at all. The commission made an earnest endeavor 
to reconcile in a just manner the legitimate rights and interests of belligerents 
with those of the non-combatant population in particular, and the rights of 
humanity in general. 

No solution yet proposed seems more just or practicable. . Considering 
the róle which aircraft seems destined to play-in the wars of the future and 
the frightful consequences which its unregulated use will produce, and con- 
sidering both the paucity and inadequacy of the existing conventional rules, 
the recommendations of the Commission of Jurists deserve the urgent and 
serious consideration of the governments to which they are addressed. 
There is of course ne lack of “cynics”? who will say that these rules, like all 
rules for the conduct of war, will be of little value because in the stress of 
conflict they will be disregarded. But, as Mr. Root remarked, apropos of 
this argument which he foresaw would be directed against the Washington 
treaty of February 6, 1922 prohibiting the use of submarines as instruments 
for the destruction of merchant vessels and the use of gases in warfare, 
“‘eynies are always near-sighted, but often and usually the decisive facts lie 
» beyond the range of their vision”’.7! Not all, however, will share entirely 
his optimism when he adds that “when a rule of action, clear and simple, is 
based upon the fundamental ideas of humanity and right conduct, and the 
public opinion of the world has reached a decisive judgment upon it, that 
rule .will be enforced by the greatest power known to human history, the 
power that is the hope of the world”, but all will agree that solemnly ratified 
rules which the parties admit to be binding, whatever may be their defects, 
are better than no rules at all, and that there is at least a chance that they 
may serve to deter belligerents from illegal conduct, which in the absence of 
rules would be permissible. 


"1 This Journat, Vol. 16, p. 189. 


*, 


THE FAR EASTERN REPUBLIC: A PRODUCT OF INTERVENTION 


Bv Haroup Scorr QUIGLEY z : 


Assistant Professor of Political Science, the University of Minnesota; during 
1921-1928 on leave of absence at Tsing Hua College, Peking 


The circumstances which led to the creation of the Far Eastern Republic 
“as a new Russian state on terms of such perfect amity with the mother coun- 
try that it was recognized immediately by her and received her warm finan- 
cial and diplomatic support run, back to the revolutions of 1917 in Russia. 
In Siberia the March Revolution was heartily welcomed and the Zemstvos 
took over the government. The bulk of the population was content with 
the abolition of Tzarism but the minority of communists started a Bol- 
shevistic propaganda which succeeded after the November revolution, due 
to.the energy of the communists, the armed help of Moscow and the apathy 
of the peasants. There was, however, a szcond minority composed of sup- 
porters of the old régime and its opposition to the organization of a soviet 
system in Siberia led to civil war. 

Neither gide had compunctions about its partisans. The ex-convicts who 
came into the communist camp filled with the single desire for revenge were ` 
no worse than the Cossacks who fought with the countemrevolutionary army. 

-On both sides robbery, torture and murder were the natural methods of the 
desperadoes who joined them to serve their own purposes, methods which the 
responsible leaders deplored but could not prevent. The sympathies of the 
peasants and even of many of the wealthier land-owners gradually were 
driven to the side of the communists by the atrocities of the reactionaries. 
The latter, under General Horvath, who had the authority over the Chinese 
Eastern Railway, and the Atamans or Headmen, Semenov and Kalmykov, 
‘operated along the Mongolian and Manchurian borders, conveniently near 
to Chinese territory which they used as a refuge and base of operations and 
supplies. General Rosanov mainta‘ned his authority at Vladivostok until 
January 31, 1920, when the liberal Zemstvo was reinstated by the partisan 
forces supporting the Soviets. On the whole the Bolsheviki were in control 
and a sort of government was maintained by local soviets which exercised 
jurisdiction over as wide a region as their military strength permitted. The 
authority of the Moscow Government was shadowy and there was no other 
centralizing agency. Among the soviets organized during this period was one 
entitled: “The Far Eestern Soviet”, which asserted its rule over the greater 
part of the territory later included within the Far Eastern Republic. 

The Bolshevik régime in Siberia was interrupted by the Czecho-Slovak 
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march to the sea. The Czecho-Slovaks were troops, about 40,000 in num- 
ber, who had deserted to Russia, prior to the latter’s defection, in order to 
have an opportunity of fighting the cause of their own nationalities against 
the Central Powers. When that opportunity was lost due to the Soviets’ 
withdrawal from the war the Czecho-Slovaks secured permission to retire 
from Russian territory via the Trans-Siberian Railway and Vladivostok. 
Their retirement was considered a potential danger by the German Govern- 
ment which induced Trotsky to have them disarmed. Partial disarmament 
led to fighting in which the superior training and discipline of the Czecho- 
Slovaks enabled them to gain rapid successes until, with the support of 
various groups of counter-revolutionaries, they had won control throughout 
eastern Russia and western Siberia before the end of June, 1918. 

In the lull that followed the victorious progress of. the Czecho-Slovaks the 
“Siberian Government" was created at Omsk with a liberal, Vologódsky, 
as President and Admiral Kolchak as Minister of War and Marine. Its 
aim was to provide a satisfactory center around which the bulk of the Si- 
berian population, which was neither Bolshevistic nor Tzaristic, might 
rally. It allowed Bolshevistic influences to get control, however, and thus 
an opening was presented for a revolutionary coup d’état, out of which Ad- 
miral Kolchak emerged as “Dictator” of Siberia. At first expected to 
proclaim a program of monarchical restoration and regarded with suspicion 
by the liberals, Kolchak gradually won general support by a tactful reticence 
as to his ultimate policy and an effort to deal straightforward]y with all 
parties opposed to the Bolsheviki! His relation to the Czecho-Slovaks was, 
however, rather onesof dependence than assistance. 

The period of foreign intervention, during which the Far Eastern Republic 
was established, began as early as December 30, 1917, when a Japanese 
warship entered the harbor of Vladivostok. Its mission was declared to be 
to protect Japanese in the city and surrounding country from any danger 
that might arise out of the troubled situation. The arrangement between 
the United States and the Kerensky Government, signed in the preceding 
June, as a result of which two hundred American engineers under Col. John 
F. Stevens had reached Vladivostok in November, had not yet aecomplished 
anything. Great Britain and the United States informed the Vladivostok 
Zemstvo Board that they saw nothing irreguldr about Japan's action. 
Very shortly thereafter another Japanese cruiser, followed by cruisers of 
Great Britain, the United States and China, appeared in the harbor. Early 
in April, 1918, the Japanese and the British landed troops in the city. 

. The story of the Czecho-Slovak army’s anabasis through Siberia is now 
well-known. Late in June, 1918, a part of these hard-fighting troops which 
had reached Vladivostok overthrew the local military forces in that city, 
leaving the civil rule in the hands of Zemstvo officials elected under Kerensky. 
They then sent a force westward to effect a juncture with the remainder of 

1A. Bullard, The Russian Pendulum, Chaps. XX-XXV. 
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the army, whieh was still west of Take Baikal, and to assist its evacuation of 
Siberia. Their success in these bold moves led directly to the large-scale 
intervention inaugurated by the United States and participated in, at her 
invitation, by Japan, Great Britain, France, Italy and China, which began: 
in August. . The then American Minister to China has pointed out that in ` 
the summer of 1918 the war seemed Hkely to be prolonged indefinitely, that 
Germany appeared to have Russia under ker thumb, that the German and 
Austrian prisoners in Siberia were regarded as & menace and that the Allies 
still believed that the great majority of the Russian people needed only to 
be released from the perils of the Boishevist power to be brought back into 
the war. Especially it was felt by tke Allies and by the United States that 
the Czecho-Slovaks must be rescued and that the stores of food and muni- 
tions in western and eastern Siberia respestively must be saved from the 
Germans? The lead taken by the United States was more apparent than 
real. Previous to America’s declaration of August 5, 1918, Semenov and 
Kalmykov had been furnished with large sums for the hiring of mercenaries 
and with rifles and machine-guns, tke responsibility for which was placed 
upon the Japanese. The inference is obvious that the intervention in force 
was announced by the United States as her proposal because her skirts were 
relatively clean and her statements would be least open to suspicion. The 
assurances of America that she harbored no designs of conquest and that 
the Powers associated with her in the intervention were acting upon her 
principles were calculated both to encourage the Russian people to maintain 
the struggle against Bolshevism and to quiet the alarm of the Siberians for 
their territory. , All the Powers concerned solemnly promised to withdraw 
their forces when their common objects had been attained. . The statement 
of the United States. was most definite as to what these objects were: ‘‘to 
render such protection and help as is possible to the Czecho-Slovaks against, 
fhe armed Austrian and German prisoners who were attacking them and 
to steady any efforts at self-government or self-defense in which the Russians 
themselves may be willing to accep; assistance". As later events have 
testified, the objects which Japan regarded as justifying intervention were 
more far-reaching than those defined by the United States. Dr. Reinsch 
has stated that Japan tried for some months prior to intervention to securé 
America’s recognition of her so-called special interests in Siberia but was 
unsuccessful.. 

‘The American, Japanese and othe- intervening troops which began to 
enter Siberia in August gave varying d2grees of support to Admiral Kolchak, 
who had become the head of the counter-revolutionary forces. The Bolshevik 
armies were for a time consistently defeated. The Czecho-Slovaks, who: 
wished to use the intervention as a means to overwhelm the Bolsheviki and 
reestablish the Eastern Front, were disappointed by American and Japanese 
.  $p.8$. Reinsch, “Japan’s Lone Hand”, in Asia, Vol. XX, Feb. and Mar. 1920, pp. 164- 

171. ^ í i : 
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refusal to consider the project. Compelled to abandon it they made their 
way back to Vjadivostok unassisted and took ship for Europe. The im- 
portant towns along the Ussuri and Siberian Railways, as far west as Lake 
Baikal, were occupied by foreign troops. Semenov was left in Chita, Kalmy- 
kov in Khabarovsk. In February, 1919, in order to defeat the Japanese 
party’s purpose of monopolizing the management of the Trans-Siberian 
and Chinese Eastern Railways, the Inter-Allied Railway Commission was 
formed, in which the American engineering mission already mentioned was 
given the control of technical matters? The commission’s existence was to 
terminate, by agreement, when the foreign troops were withdrawn from 
Siberia. 

Kolchak, sometimes aided, sometimes hindered, by his Cossack subordi- 
nates, maintained his campaign for the restoration of monarchy in Russia 
and Siberia for about a year. In June, 1919, the Council of Four at Paris 
promised him food, munitions, and supplies. Beyond such assistance the 
general Allied policy was “hands-off”, and without military support Kol- 
chak was unable to conquer the country against the guerilla warfare which 
was demonstrating that he had failed to keep the people’s confidence. By 
December, 1919, he had fallen from power and in the following February he 
was shot by the Bolsheviki. When it became clear to the intervening Pow- 
' ers not only that their efforts were regarded as gratuitous but that the inter- 
vention was so hated by the Siberians that it was driving all classes into the 
Soviet camp all but Japan withdrew their forces, leaving only sixty Ameri- 
cans to guard the radio station on Russian Island. . 

Unfortunately, the troops were withdrawn a few months before the last 
of the Czecho-Slovaks had embarked, making it possible for Japan to main- 
tain the intervention with some apparent justification. Accordingly, she 
not only continued the occupation but sent additional troops to a total of 
50,000, though she had been limited by the original invitation to 7,000.* 
With these added forces and freed from the restraint previously imposed by 
the co-interventionists, Japan attacked the troops of the Partisans and pre- 
vented them from securing the fruits of their victory over Kolchak in the 

3 C. W. Ackerman, "Japan's Ambitions in Siberia", in Current History, April, 1919, pp. 
109-112. 

4 The published statements vary concerning the numbers actually despatched to Siberia. 
The Japanese War Office stated on Jan. 31, 1919, that up to Nov. 1, 1948, a total of 73,400 
- troops had been sent over but that 13,800 of these were recalled in the succeeding months 
and that 34,000 more were to be recalled, 20,000 in January and February, 1919. (Cur- 
rent History, Apr. 1919, p. 121.) _ According to the Statesman’s Year Book, 1921, the Japa- 


nese forces had been reduced to 39,000 at the end of 1919, but were increased to 50,000 
in the spring of 1920. Figures given to the writer by the Japanese Legation at Peking were 


- far smaller than any cited above. In 1921, after the evacuation of Baikalia, reduction again 


took place. When the order to evacuate the mainland of Siberia was issued Japan had 
-approximately 25,000 men in the Maritime Province. Between 5,000 and 6,000 troops 
were left in Northern Sakhalin. Of the troops of the other Powers, the United States sent 
9,000, China 2,000, Great Britain, France and Italy 1,500 each. 
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Maritime Province. She announced thet her occupation would continue 
until Siberia was safe for her nationals to live in and until the danger of dis- 
- turbance to the general peace in Korea and Manchuria had disappeared. 

Tt was at this time that the Japanese, or. the plea of protection to Japanese 
civilians, occupied additional points in the Maritime Province. The most 
consequential incident occurred at Nikolaievsk on the Amur, where, after 
the Japanese had broken a truce and attaeked the Russian garrison, the lat- 
ter massacred 120 helpless Japanese prisoners. As a guarantee of indemnity 
the Tokyo Government in July, 1920, ordered that Northern Sakhalin be 
. occupied. The American Government inquired the reason for the oceupa- 
tion, suggesting, according to a Tokyo absiract of its note, that there was no 
connection between the occupation and the incident out of which it nad 
arisen.’ 

Japan’s action in Sakhalin was supplemented very soon by the appropria- 
tion of the Kamchatka and lower Amur fisheries, which were farmed out 
largely to Japanese fishermen, causing suffering to the local Russians and a 
loss of revenue to the governments of the Soviet Republic and the Far East- 
ern Republic to which the respective fisheries belonged. Presumably 
Japan adopted this method of assuring the renewal, at greater advantage to 
herself, of the Russo-Japanese Fisheries Convention which had expired. 
The month of April, 1920, had seen, also, an agreement forced upon the 
Zemstvo of Vladivostck by which a “neutral zone” was created along the 
Ussuri Railway, running from the southern border of the Maritime Province 
north 250 miles to the town of Iman, and also for a distance along the Suchan 
Railway in the south end of the province. Into this zone no Russian troops, 
whether or not they were the recipients of Japanese friendship, were to 
enter This agreement was not binding upon the Far Eastern Republic but 
it was, in the main, epeeenes by its forces to avoid an open clash with the 
' Japanese. 

The Japanese policy Ww been the support of disorder. It is sear from 
the accounts of various American eye-witnesses, that the Japanese military 
forces gave open support to various reactionary elements and in doing so 
participated in eruelties toward the Siberien population.” Meanwhile the 
Japanese military leaders were demanding concessions of mineral and other _ 
rights in such a way that the demands might be disowned by the govern- 
ment if they turned out to be unsuccessful This they were doing in spite 


5 Japanese Intervention in the Russian Far East, pamphlet published by the Special Dele- 
- gation of the Far Eastern Republic to the United States of America, Washington, 1922, pp. 
29-36; also Current History, Sept. 1920, p. 1086. : 
5 Japanese Intervention, pp. 115-117. 
7 See article by Capt. S. C. Graves entitled i Japanese Aggression in Siberia” in Current 
History, May, 1921, pp. 239-245; also evidence of Major-General Graves, who commanded 
_ the American forces in Siberia, and Col, Morrow, given before the Senate. cane Ap, 
1922. 
8 Article by Dr. Reinsch, quoted above. 7 
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of TEN public opinion in Japan which was always opposed to the pro- 
longed occupation of Siberia. 

The creation-of an apparently independent state, eschewing communism 
and possessed of great mineral and timber wealth, was determined upon by 
the Siberians in order, if possible, to persuade the world of their democracy 
and moral stability and thus to gain its support toward securing the evacua~ 
tion of the Japanese forces.? In April, 1920, a convention of moderates 
from the region about Verkhne-Udinsk declared the establishment of the 
Far Eastern Repyblic. Within a month Soviet Russia extended her recog- 
nition. During the year the Japanese retired from the Amur and Baikalian 
Provinces and the bands of Semenov, Kalmykov and Kappel were driven 
east and south. Ungern, one of Semenov’s generals, conducted an expedi- 
tion into Mongolia and captured Urga, which later he made a base of opera- 
tions against Chita, On February 12, 1921, the Constitutional Convention 
met in Chita and by April 26 it had adopted a constitution providing, as it 
declared, for a democratic republic. 

During June, 1921, the Republic was dotaelled to meet attacks at three 
points: at Vladivostok, where the “White” or counter-revolutionary forces, 
assisted by Japan, set up the Merkulov Government,” at Khabarovsk, 
which Semenov, who had returned from a vacation at Port Arthur; failed to 
take, and at a border town between Urga and Chita, where Ungern was 
ignominiously defeated by Soviet troops which still maintain their occupation 
of Urga. The Chita Government worked hard to arrive at a peaceful 
modus vivendi with Japan, which, in the summer of 1921, stjll retained control 
in Vladivostok, Nikolaievsk and other places, thereby quite thoroughly 
dominating the Provinces of Primorsk and Sakhalin, -including.the Ussuri 
and Suchun Railways, the links connecting Viadivostok with the Trans- 
Siberian at Khabarovsk and with the Chinese Eastern at the Manchurian 
border, and bottling up the potentialities of commerce with the West. On 
August 26, the Dairen Conference was opened between representatives of the 
two Governments. It is not unlikely that the Japanese Government, which 
had recently been sounded by President Harding on the idea of a conference 
at Washington to consider Far Eastern and disarmament questions, hoped 
to be able to present such a conference with a fait accompli or at least the 

_evidence of its generous intentions in Siberia. 

This conference continued, with several minor deadlocks and prolonged 
adjournments, until April 16. The actual negotiations and other docu- 
ments have not been made. public but it is clear from the published state- 
ments of both sides that the cause of the breakdown after so many months 


“The President of the Far Eastern Republic”, by H. V. V. Fay, in Asia, Vol. XXI, Oct. 
1921, pp. 876-880, 894. 

10 The “Merkulov Brothers" were not displaced uniil August 8, 1922, when General 
Dieterichs, another “White” leader, was elected to head the Government. Peking and 
Tientsin Times, Aug. 16, 1922. 
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of deliberation was the refusal of Japan to evacuate Vladivostok. A trade 
agreement had been drawn up which was satisfactory to hpth sides. Be- 
cause of Japan's insistence. that an indemnity for the Nikolaievsk incident 
must be treated as a separate matter the Far Eastern Republic had con- 
sented to negotiate separately on it. A military agreement had been under 
discussion concurrently with the trade agreement. The Tokyo delegates 
insisted that the evacuation question, which was to be settled by the mili- 
tary agreement, could be decided only after the trade agreement had been 
signed. The representatives from Chita were equally insistent that a near 
date for evacuation must be definitely agreed-upon and they were willing to 
sign the trade agreement only upon the condition that the military agree- 
ment, containing an acceptable evacuation date and excluding certain 
Japanese requirements amounting to a deprivation of adequate coast de- 
fenses, should be signed concurrently." 

During the progress of the Washington and Dairen Conferences revela- 
tion was made of certain alleged agreements between France and Japan 
providing for the landing of the remnants of the army of General Wrangel, 
the last of the ' Whites” to challenge Trotsky's forces, at. Vladivostok and for 
the protection of French interests in the Chinese Eastern Railway in return 
for French support of a Japanese protectorate over a "free republic in the 
Far East”. After the arrival of Wrangel's men an army was assembled, 
constituted of a mixed lot of reactionaries and this army, which was pro- 
vided with an armored train and permitted to go through the “neutral” 
zone, actually captured Khabarovsk about Christmas, 1921. The Partisan 
forces were taken by surprise as they had not anticipaged attack while the 
Dairen Conference was proceeding. Soon after that date they recaptured 
Khabarovsk and pursued the enemy down the railway line, finally crossing 
the boundary of the “neutral” zone set by the Japanese. This action 
brought the Japanese troops into open confliet with the Republie's army and . 
very severe fighting took place, in which the Chita forces were driven out of 
-the "neutral" zone. Since it is the essence of neutrality that impartiality 
prevail in the neutral's treatment of belligerents, Japan's taeties prove that 
her so-called neutralization was but a very thin disguise for a strategic area 
defending Vladivostok. and providing refuge for ‘hard-pressed counter- 
revolutionaries. 

At the Washington Conference the Conus stee on Pacific and Far Eastern 
Questions gave considerable attention to the situation in Siberia. Baron 
Shidehara gave assurances that it was Japan’s fixed policy to respect Rus- 
sia’s territorial integrity, the Open Door and the right of Russians to settle 
their own affairs. His reference to America’s cooperation in the intervention 
in Siberia gave Mr. Hughes an opportunity, which he utilized with a candor 

11 See Peking and Tientsin Times, April 20 and 24, 1922. 


9 Ibid., Jan. 7, 1922. The published documents state the condition made by France that 
“there should be no idea of permanent occupation or annexation.” 
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amounting to bluntness, to state the attitude of the American Government 
' toward the courfe events have taken since the American troops were with- 
drawn. His statements were concise enough: Japanese troops should have 
been withdrawn either immediately after the departure of the Czecho- 
Slovak troops or within a reasonable time; the Nikolaievsk incident was not 
a sufficiently serious catastrophe to justify Japan. in occupying Russian 
territory as a means of securing a suitable adjustment with a future Russian 
government; on May 31, 1921 the United States had informed Japan that 
. her occupation of Siberian areas “tends rather to increase than allay unrest 
and disorder in that region” and that “the Government of the United States 
can neither now nor hereafter recognize as valid any claims or titles arising 
out of the present occupation and control"; finally Mr. Hughes took occa- 
sion to- “reiterate the hope that Japan will find it possible to carry out within 
the year their expressed intention of restoring Sakhalin to the Russian peo- 
ple". These assurances and statements were made part of the record of the 
Conference. 

The Genoa Conference witnéssed a warm passage at arms between Vis- 
count Ishii, representing Japan, and Mr. Tchicherin, the Soviet Foreign 
Minister, speaking in behalf of the Far Eastern Republic. The former 
declared that Japan could not evacuate without a settlement in compen- 
sation for the Nikolaievsk massacre. Tchicherin countered with the 
assertion that the treacherous attack of Japanese soldiers was the cause of 
the blood shed. The Conference included the Far Eastern Republic in 
the Non-Aggression Pact, Japan inserting a saving clause sie oe her 
occupation, 

On July 1, 1922, Tokyo announced formally the decision of the Japanese 
government to withdraw all its troops from the Maritime Province by No- 
vember 1. Subsequently the withdrawal order was extended to the main 
land opposite Sakhalin Island, of. which Nikolaievsk is the center. In the - 
absence of any definite statement respecting the island it was surmised that 
Japan was holding that as trading-stock and intended to secure in return for 
it liberal concessions of an economic nature if not an administrative lease 
similar to those which have been the bane of China, or an option for its 
purchase.’ . 

The last important incident in the diplomatic career of the Far Eastern 
Republic was the Changchun Conference between Japan, the Soviet Re- 
public and the Far Eastern Republic. This opened on Sept. 4, 1922 and 
was ruptured on Sept. 25.4 Its purpose was to reconcile outstanding sources 
of disagreement. The Russian republics wanted Japanese recognition, 
trade and capital, the last if they could get it on non-monopolistic and non- 


5 Vice-Minister of War Kojima stated recently that there were twenty-nine Japanese 
companies in Northern Sakhalin, four concerned with forestry, six in mining, seven with 
ail and twelve with fisheries. Peking and Tientsin Times, Sept. 5, 1922. : 

M The “White” Government at Vladivostok was not represented. 
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political terms. Japan wants Russian trade and a reserved seat at the dis- 
tribution of the mining, forest, railway and oil concessions that will be neces- 
sitated if Siberia is to be developed. The Russians do not feel particularly 
friendly toward Japan. They realize that they are impotent to develop 
their resources alone but they are determined to grant concessions only to 
individuals and organizations of their own choice. 

The Changchun Conference proved to be more than a resumption of that 
of Dairen. A. A. Joffe, who headed the combined Russian delegations, is 
rated among the Soviets’ foremost diplomats. He made it clear from the 
beginning that the policies of Moscow rather than-those of Chita were to 
dominate the Russian proposals and attitude. -He first demanded that the 
negotiations cover a general trade agreement between Japan and all Russia." 
The Japanese, however, insisted upon limiting the scope of the conference to 
Far Eastern affairs, Russia to sign the ensuing agreement as an interested 
party. Thereupon M. Joffe called for a prior statement of Japan's prospec- 
tive policy regarding the munitions at Vladivostok and the evacuation of 
Sakhalin. The reply on the first point was that the munitions would go to 

. the Far Eastern Republic if a trade agreement were signed and placed in 
operation before the completion of evacuation; otherwise they would go to 
the “White” Government at Vladivostok;* on the second point Japan 
stated that Sakhalin would be evacuated when a recognized Russian govern- 
ment had agreed to a suitable indemnity for the Nikolaievsk incident. The 
Russian delegation was willing temporarily to waive the arms decision but 
declared that evacuation must precede any discussion of indemnity and de- 
clined to proceed with the conference unless the Japamese set a date for the 
evacuation of Sakhalin. Upon the rock of Japanese refusal to accede to 
this demand the Changchun Conference split and foundered. In declaring 
that the Russians had repudiated the Dairen statement agreeing to separate 

* negotiations concerning an indemnity for Nikolaievsk the Japanese neglected 

the general condition laid down at Dairen as precedent to any agreement, 
viz., evacuation, of which there was no qualification.” ; 
The rupture of the Changchun Conference left Japan ‘and the ya East- 
ern Republic further apart than they were when it opened. This was due 
to the intervention of Moscow with insistence upon total evacuation and the 
sacrifice of immediate commercial relations to the larger policy of recogni- 

- tion for Soviet "Russia, in fact if not in word. The precipitate action of the 

Russian delegations was not the result, of sudden resentment at the position 

taken by the Japanese but the evidence of a policy previously enunciated at 

Genoa and the Hague of standing firmly, if not defiantly, for an interna- 

tional position of equality. That policy the Russians considered would have 


1 Statement of Russian Delegations, Peking Leacer, Sept. 14, 1922. 

16 The munitions were the property of the Soviet Government as the successor of the 
former government of Russia to which they had been sold but which had not paid for them. 

17 Japan Chronicle (Wkly ed.), Sept. 7-28, 1922; Peking and Tientsin Times, Sept. 1922. 
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been disparaged had they entered into conventional relations with Japan as 
long as Japanese\troops remained on Russian soil. 

The true nature of the relationship between the Far Eastern Republic 
and the Soviet mother-state was placed beyond doubt by the course of the 
recent negotiations. As a spectator at Changchun informed the writer Mr. 
Janson, the chief delegate from Chita, practically stood at attention in M. 
Joffe’s, presence. The importance to all Russians of the problems involved 
in the liquidation of the intervention. necessitated their treatment as all- 
Russian matters. Moscow assumed the role demanded by the situation and 
Chita was relegated in foreign affairs to the position of a self-governing com- 
monwealth. It seemed, then, unlikely that the Far Eastern Republie 
would regain the appearance of independence but would, within no lengthy 
period, become an autonomous province of the Russian Socialist Federated 
Soviet Republic. In all but name it has never been anything else, though 
it has conducted its own foreign relations, in part, and has maintained a dis- 
tinctly more liberal type of government. An agricultural state, it has been 
opposed to communism. There is, however, no racial friction and no sepa- 
rate nationalistic feeling, —rather race and nationalism are strongly uniting 
forces. The policy of friendship to small landholders and to outside capi- 
talists, which the Soviets have found the only modus vivendi, largely breaks 
down the few obstacles to closer political relations. On the other hand, the 
Siberians will feel more and more the need of Soviet protection against 
foreign powers. The prophe y was justified that for the Far Eastern Re- 
public the Changchun Conference was the beginning of the,end? ° 

The evacuation of éhe Japanese forces from the Maritime Province was 
completed on October 25, 1922. As had been anticipated the defense of the 
“White” forces immediately collapsed and the Red troops took possession of 
Vladivostok and the munition stores. With this event the turn of the buffer 
state had been served and on November 14 the Chita Government volun- : 
tarily dissolved, handing back to Moscow the powers received from her only 
two years earlier. Thus terminated successfully a unique experiment in 
constitutional organization for the conduct of international relations. 

. In recognizing local differences in Siberia and permitting a local group to 
work out its own destiny,—as far as this could be done without danger to 
the Central Government,—the Soviet leaders exhibited the same foresight 
and the same theory of government that has distinguished'their policy in 
other regions, e.g. the Ukraine. They do not regard the establishment of 
so-called states as drawing a political boundary line and creating a sovereign 
enclave within the whole body of Russians. On the other hand these’ en- 
claves have been conceded a wide range of powers both in internal and for- 
eign affairs. They constitute a type unique among modern states of the 
west, their relationship to the parent state being not unlike that formerly 
existing between China and Korea and today still in existence between 
China and Tibet. 
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The temporary establishment of a buffer state in the Far East has been a 
profitable experiment.for the Soviet Government. The presentatives of 
Chita in foreign countries, though unrecognized, have been more acceptable 
than those of Moscow, yet their diplomacy and propaganda have been 
effective in preparing the way for the latter. The Soviets have been enabled 
to feel out the attitude of Japan regarding a commercial agreement without 
recognizing the validity of her occupation, while Japan has been deprived 
of the bogey of Bolshevism, her,strongest argument for:the continued occu- 
pation of Russian territory. Events have marched rapidly, however, plac- 
ing Moscow in a position to assert herself. There was no indication that the 
government at Chita resented its subordination, which, as already suggested, 
it had always recognized. Its position was one of consistent effort toward 
the rehabilitation of the Russian people and it appeared likely to follow the 
lead of its parent state, as heretofore, even at the sacrifice of its separate 
existence. Apparently it is content once more to form an integral part of 
the Russian commor wealth. 


THE QUESTION OF EAST CARELIA 
: a 


By THORSTEN KALIJARVI 
"Instructor of Modern Languages, University of New Hampshire 


Eastern Carelia is composed of the governments of Kemi, Archangel or the 
Provinces of Viena, Poventsa, Petroskoi, and the Olonets. It is bounded 
on the west by the eastern frontier of Finland, on the south by Lake Ladoga 
and the River Svir, on the east by Lake Onega and the White Sea, and on 
the north by the Arctic Ocean. It is about 300,000 square kilometers in 
area with a population of about 175,000 people. Of these 134,000 are 
Carelians of the Fenno-Ugrian stock; and the remaining 41,000, who speak 
Russian to a greater or less degree, are Vepses, Carelians, Finns, Laplanders, 
and Russians. 

As early as 350 A.D. we hear of the Carelians in ikeli present abode while 
Finland bordered on the regions of Hermaneric, the Goth. In 1227 under 
the pressure of the army commanded by Iaroslav Vsewolodovitch of Nov- 
gorod a part of the Carelians were converted t5 the Greek Orthodox religion. 
In 1323 the Sclusselburg peace between Russia and Sweden dismembered 
Carelia. And gradually during the fourteenth century it becanfe more and 
more subjected to Nevgorod. With the latter's fall in 1478 Carelia came 
under the domination of Moscow, and finally under Catherine II it was 
proclaimed a part of Russia. In 1809 at the peace of Frederikshamn the 
two portions of the F'enno-Ugrian race living in Carelia and Finland were 
united under the Russian rule. A common culture, language, and race ' 
facilitated natural economie, political, and social ties until the doctrine of 
self-determination gave form to the latent aspiration in the hearts of the 
Carelians, (namely, union with Finland or independence). 

In 1905 at Uhtua a Carelian assembly sounded the first note of racial 
consciousness by demanding relief from a relentless Russification policy. 
This petition was signed by 3,000 people and demanded a constitutional form 
of government, political rights such as voting and the freedom of assembly, 
a redistribution of forest land, and the use of the indigenous language for 
culture and religion. But there was no relief obtained. 

'Then eooperation between Carelia and Finland became even closer after 
1906. At that time the only place of educational, social, and economic 
opportunity open to the Carelian youth was Finland. Russia met all sub- 
sequent petitions by exiling the leaders to Siberia, closing libraries, lecture 
halls and schools. She forbade or hindered road construction, religious life, 
and cultural is of all sorts. 
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Thus from 1906 to 1917 eleven years of oppression worked great hard- 
ships. In 1917 the inhabitants of the Olonets and Viena seht to the revolu- 
tionary government in Moscow a petition requesting their rights and 
. national existence. On July 13 an assembly at Uhtua fixed the boundaries 
at the Svir, Lake Onega, the Uiku, and the White Sea. This same gathering 
demanded a return of the forest lands seized by the Russians, for the ex- .- 
ploitation of which the Murman railroad had been built. 

With the change in the revolutionary government and with the advent of 
Bolshevism complete independence was felt by the Carelians to be the only 
solution of their vexed problem. This was voted by the national assembly 
in Uhtua in 1918. On the 17th of March reunion with Finland was decided 
upon and the whole of Carelia accepted it. It was agreed the conditions 
were to be fixed by elected representatives sent to treat with Finland. 

But at this juncture the question became an international issue. The 
British troops were sent to the Murman territory and violent fighting made 
it a theater of war. In March, 1918, the Carelians took a hand in order to 
throw off the yoke of Russian oppression. To complicate matters refugee 
Finnish Reds in Carelia formed a volunteer detachment to regain that 
country for the Russians, and they were successful in driving back the 
Carelians. Only the parish of Repola remained outside Russian domination. 
In autumn 1918 Murman lost its international importance. The Germans 
withdrew and with them the Finnish troops. Thus the English soldiers 
were drawn up along the frontier against Red Russia. 

When thé year 1919 came Carelia of Viena lay within the sphere of British 
action and Repola within the Finnish and Carelian, while all the rest suf- 
fered under the Russian reign of terror. In the spring of that year an 
assembly in the town of Kemi based its aspirations on the doctrine of self- 
determination and a committee of five was elected to seek recognition of 
". independence at the Peace Conference in Paris. At the same time refugee 
Carelians in Finland, ensemble, presented their ease to the representatives 
of the Great Powers at Stockholm. 

Finland now agreed to the request of Porajarvi for protection. "This it 
will be remembered hed already been done in the case of the parish of Repolà. 
In the autumn of this same year the British troops having been withdrawn, 
a resurge of Bolshevist forces into Carelia followed. They aimed to 
recover it but were very severely beaten by the natives at Kiestinki and 
retired routed on the 20th of October. A change in the governmental 
structure and the penetration of Russia into the very heart of the territory 
after its first defeat made a new meeting of the Diet a very precarious 
undertaking. Nevertheless it took place from March 20 to April 1, 1920, 
and in the presence oz Russian troops an almost unanimous vote for union 
with Finland was polled. Repeated appeals to Finland found answer in the 
notes of that government to other states explaining the situation and asking 
for aid. 
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Tn the summer of 1920 peace negotiations began at Dorpat between Russia 
and Finland. The Finnish delegates were instructed to demand the right 
of self-determinátion for Eastern Carelia and specific guarantees for Repola 
and Porajarvi. Also emphasis was to be laid on the question of boundaries. 
These demands were met by Russia only half-heartedly and she remained ` 
master of Carelia until October 14, 1920 when the treaty was signed. To 
that pact was annexed guarantees for the parishes above-mentioned as well 
as promises of a locally recruited police force for East Carelia. 

Russia had, however, already formed a separate worker’s commune of 
East Carelia whereupon Finland accused her of violating the terms of the 
treaty. A series of bloody border skirmishes again raised hopes to fever 
‘heat, but they soon dwindled. 

Finland’s only source of relief lay in the League of Nations. She appealed 
to this body on the 8th of January 1922. It will be remembered that this 
appeal had been preceded by a memorandum to the Baltic Commission on 
the 15th of July 1919. But Russia now maintained Finland was responsible 
for revolts in Carelia and accused her of violating the treaty. These accusa- 
tions, however, came with poor grace from the Soviet Government. 

On January 12, 1922, the Latvian delegation proffered its good offices to 
aid the Council hoping it (the Council) would accept the role of mediator 
for peace in the Baltic. Later, at the ninth meeting of the Council of the 
League, January 13, 1922, Pusta for Esthonia.and Saskenazy for Poland 
offered respectively their good offices in the matter. Finally atthe eleventh 
publié meeting, January 14, 1922, the following resolution vas adopted. 

The Council 0f the League of Nations, having heard the statements 
submitted by the Finnish delegation . . . and the statements 
of the Esthonian, Latvian, Polish, and Lithuanian representatives, is 

- willing to consider the question with a view to arriving at a satisfactory 
solution if the two parties concerned agree. The Council is of the’ 
opinion that one of the interested states members of the League, 
which is in diplomatie relations with the Government of Moscow, 
might ascertain that government's intentions in that respect. 

The Council could not but feel satisfaction if one of these could lend 
its good offices . . . to assist.in the solution of this question. 


The Secretary General is instructed to obtain all necessary informa- 
tion for the Council. 


This became then a question of interpretation of a treaty between two 
states, one a member of the League and the other not. The points at issue 
were Articles 10 and 11 together with the annexed statements to the peace 
of Dorpat. The former required the withdrawal of Finnish troops from 
Repola and Porajarvi. It gave East Carelia the right of self-determination 
and modified the treatment of the inhabitants of the two parishes. The 
latter dealt with autonomy of East Carelia, amnesty to fugitives, and non- 
militarization of the frontiers along two districts in question. 


Official Journal, No. 2; 8d yr., Feb. 1922, pp. 107-108, 
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At the eighth m meeting of the Council, Feb-uary 1, 1923, the question came 
up again. It was reported that Russia, acproadked by FAthonia, had re- 
fused to submit the case to the League for adjudicatioh. M. Salandra 
proposed the reference of the question to she Permanent Court of Inter- 
national Justice for an advisory opinion. 

It was decided that the members of «he Conal should examine the 
question individually, and that, in conformity with the Council’s 
resolution of January 14, 1922, the Secretariat should continue to 
collect any information which might be of use.? 


M. Enckell, the representative of Finlanc, read a report at the seventh 
meeting of the Council, April 20, 19238. President Wood suggested the 
Council consider the statement at leisure and discuss it at a further meeting. 
It was adopted. 

The eighth session was productive cf results. It was held on the 21st of 
April and the following resolution of M. Salandra was adopted: 

The Council of the League of Nations requests the Permanent Court 
of International Justice to give an adv:sory opinion on the following 
question, taking into consideration the :nformation which the various 

. countries concerned may equally present to the Court: 

“Do Articles 10 and 11 of the treaty 5f peace between Finland and 
Russia signed at Dorpat on October 14, 1920, and the annexed Declara- 
tion of the Russian delegation regarding the autonomy of Eastern 
Carelia constitute engagements of an international character which 
‘places Russia under an obligation to Finland as to the carrying out of 
the provisions contained therein?” 

- ‘The Secretary General is authorized to submit this application to the 
Court, together with all the documents relating to the question, to 
inform the Court of the action taken by the Council in the matter, to 
give all necessary assistance in the examination of the question, and to : 
make arrangements to be represented, if aecessary at the Court? 


On the 23d of July, 1923, the Court gave its decision after a month of 
deliberation. The Court took an entirely d:fferent view of the question 
from that taken by the Council. It considered the main problem immedi-, 
ately before it was its competency, not the interpretation of the treaty. 
The reasoning follows: 

The League of Naticns treaties do not bind non-member states and any . 
decisions or jurisdiction over questions where one is involved can only be. 
exercised by consent of the non-member. Rassia’s refusal to submit the 
question has made it impossible for the Court to give a decision in this case. 
_As for the settlement of the question between Russia and Finland, that can 
only be done by an examination of the documents from which it arises. A 
finding on this matter now would constitute a settlement of the case which is 
not the purpose of the Court, nor does it fall within its jurisdiction. Finally 
the Court finds that since Russia will not give har consent it (the Court) can 


2 Official Journal, No. 3, 4th yr., Mar 1923, p. 222. 
* Ibid., No. 6, 4th yr., June, 1923, pp. 577, 578. 
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do no more than await.the actions of the League to bring both parties to- 
gether in coopération. 

Four of the* judges felt that the Court was competent to handle the 
question. They were Weiss, Bustamante, Nyholm, and Altamira. The 
` full bench consisted of Loder (president), Weiss, Finlay, Nyholm, Moore, 
Bustamante, Altamira, Oda, Anzilotti, and Huber. One deputy, namely, 
Wang Chang-Hui sat on the case. M. Enckell presented the Finnish case. 

. "The Finnish Foreign Office immediately declared that it still held Russia 
bound under the treaty of Dorpat. The decision was regarded there as a 
weakness in the Court and an attempt to throw off domination by the 
Council. Friends of the Court rejoiced in the finding since they saw inde- 
pendence and vigor in the new tribunal. James Brown Scott is reported to 
have said: - 
- Recognizing the independence and equality of states in explicit 
terms, the decision is calculated to rejoice believers in judicial settle- 
ment, to convince the lukewarm and indeed to cause opponents to 
reconsider the reason for their opposition. A simple decision such as 


this is a justification of judicial settlement and a promise of an immense 
and beneficent usefulness.* 


. Due to the Greek-Italian question which had come to a head by this time 
‘the interests of the League were occupied in another direction and the ques- 
tion of East Carelia was passed on to the Sixth Commission. This reported 
on the 24th of September, 1928. M. Miercowicz stressed the importance of 
the question and it was décided that the Council should eontihue to collect 
information. The weport was approved and the quseMon was placed on the 
agenda of the Assembly. 

On the 27th of September in the Assembly, after a short address by Enckell, 
Salandra, who acted as rapporteur, gave a short report divided between two 
. points. The first simply recognized the findings of the Court in the matter: 
The second proposed, in spite of the Court's declaration of incompetence 
and suggestions contained therein, that the Assembly must not be hindered, 
for the sake of peace, from taking all action necessary, even in a case where a 
nation was outside of the League; and even if that state refuses to take part 
in the negotiations and arrangements. M. Branting thought the second 
part should be omitted, but the Assembly retained it at the suggestion of 
Hanotaux and Lord Robert Cecil. The formulation of ‘the questions at 
issue were then entrusted to the Secretariat. 

The last reports tell of deeds of violence on the Carelian side of the bound- 
ary. Russia maintains Finland is responsible and Finland emphatically 
denies the accusation. A lively exchange of notes is going on, although 
nothing more serious than what has already happened is taking place. "We 
must not forget, however, that war is possible at any minute depending on 
a deviation in the Russian policy. Aggression from the Finnish side would 
be preposterous and no fear need lie in that direction. But Finland fears 
for the next Russian move. 

4 New York Times, July 24, 1923, p. 1, eol. 1. 
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EDITORIAL COMMENT 


THE JANINA-CORFU AFFAIR 


If ancient customs are still to be regarded as supplying the substance of 
the law of nations, the lez talionis is indisputably a part of.that law. Itisa 
simple formula. If you are > injured, injure still more in return;,and .thus 
obtain justice! 

Before we can make much progress in satisfying the growing juristic 
sense of modern civilized nations, it will be necessary to realize that inter- 
national custom is not an adequate law-maker but merely a registration of a 
state of mind that requires further analysis and review. 

This has long been recognized, and intelligent opinion, both popular and 
professional, is at present alive to the necessity of repudiating precedent in 
international affairs as rapidly as enlightenment permits the amelioration. 
of practice. 

In nearly every department of human activity intelligent agreement, 
based on some clear principle of rectitude, has been substituted for unreflect- 
ing violence. What we call "civilization" is chiefly the result of this sub- 
stitution. Even in international affairs it has made some progress, but far 
less than in thost.other forms of human relationship. 

The reason for this is no doubt the conception of “sovereignty” as the 
irresponsible potestas suprema by which the world has so long been ruled, 
reinforced by the disposition of even more liberal forms of government to 
claim all the prerogatives of those cruder and more brutal forms which they 
have superseded. 

There is, however, a process of change ir. this conception of sovereignty 
now subconsciously taking place which will inevitably, if it is carried to its 
logical conclusion, result in the extension of the substitution of voluntary 
agreement for imperative command in the law of nations, as it is being 


substituted in the sphere of civil government in all modern states. The 


process consists essentially in abolishing viclence, even in the enforcement 
of law, by making the law itself its own best argument for obedience. Ex- 
perience has taught and continues to teach that the lez talionis does nothing. 
for the elimination of wrong, but merely pau eee and ‘perpetuates its 
repetition and its consequences. 
The assassination of three international commissioners of the Italian 
Government on Greek soil, at Janina, followed tempestuously by the forcible 
occupation of the island of Corfu, resulting in the death of innocent children, 
affords a fitting occasion for serious comment upon the progress made in 
international adjustments. These comments are not offered in the spirit 
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- either of condemnation or of condonation, but with the purpose of measuring 
the stage of progress that has been attained. 

If precedent. alone: could determine the rightfulness of the occupation of 
expressed at t the üme of the incident was superfluous. In America we appear 
to have wholly forgotten the forcible occupation of Vera Cruz in 1914, where { 
the provocation was far less serious and the action even more reprehensible. ; 
There.was, indeed, an important difference between the two performances, € 
&nd to that we must later give consideration, but in both instances, without 
any appeal to organized justice, the spirit of arrogance, on the pretext of 
national prestige, resulted in.the loss of entirely innocent lives. 

There are antecedent causes in the Greco-Italian embroglio which deserve 
an attentive study. The first of these is the exasperation of national . 
sensibility, and the second its influence in urging on immediate action and 
offering justifieation for violence. - 

Neither the assassination at Janina, if as charged it was sanctioned by 
the Greek authorities, nor the cannonade on Corfu was the result of a single 
isolated antecedent. After a period of mutual friendship and sympathy 
there had, in 1912, supervened a distrust and a hostility on the part of 
Greece which had produced a corresponding sentiment in Italy. So long 
as the Sultan of Turkey was a common enemy, all had gone well between 
the Greeks and the Italians. When, in 1911, the Libyan War broke out, the 
Greek press was full of enthusiasm for the Italian “brothers”, and every 
Italian victory over the hereditary foe was celebrated at Athens. When 
later the thirteen *' €reek islands", as they were held in Greece by right to 
be,—‘‘ the Dodekanese", as they were loosely called,—were taken as pledges 
by Italy, there was rejoicing in Hellas; and when these islands were reported 
to have been “liberated” by the proclamations of the Italian admirals, and 
an insular congress was held by the inhabitants in the monastery at Patmos 
to establish an “autonomous State of the Aegean", as a writer well expresses 
it, “Italy and Greece celebrated a brief honeymoon.” Then, in October, 
1912, came the Treaty of Lausanne, by which the dream of an insular autono- 
mous Greek state was dissipated. Italy “temporarily” retained the thirteen 
islands. The occupation, it was announced, was to last only until the last 
Turkish soldier had left Libya. That happened some time ago; but, not- 
withstanding two alleged agreements of evacuation, Italy still retains 
possession of these islands. 

From tbe first this "temporary" tenure aroused suspicion in Greece. 
The population of these islands, almost entirely Hellenie, has now for ten 
years detested the Italian supremacy, and the spirit of irredentism has 
spread to the whole of Greece—an impulse to war which only the Greek 
defeat in Turkey and other causes rendered inoperative. 

In 1918, the feeling engendered by the occupation of the islands taken 
from Turkey was accentuated by the creation and delimitation of Albania 
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as an independent state. A collision betwe2n Greece and Albania over the 
possession of two provinces caused a new sense of hostility, this time felt in 
Italy as much as in Greece. The. Albanians claimed the provinces as 
“Southern Albania", the Greeks as “Northern Epeiros”. 

The feeling of alienation between the two countries now became one of 
bitterness, which soon voiced itself in words of warning. “If you wish to 
remain friends of Italy," said Signor Giolitti to Mr. Venizelos, “do not touch 
Valona.” At the Conference of Corfu, in 1914, says Mr. William Miller, 
who had personal kncwledge of the subject, “The feeling against Italy in 
Corfu at that time was such, that when an Italian steamer ran aground upon 
the reef near the islet of Vido, she had to remain there for several days, 
because no Corfiote could be induced .to get her off the rocks!" He also . 
records that his wife, when attending the jubilee of the union with Greece, . 
was begged by the chairman of the exposition not to speak Italian, for 
“otherwise”, he said, “the Italians will claim that this is an Italian island." 

It was upon this background of suspicion and hostility that the assassina- 
tion at Janina occurred. Then came the second act in the drama. General 
Tellini and his suite were attacked and killed while on their mission as 
Italian members of the international commission to delimit Albania. 

It is unnecessary here to sit in judgment upon the circumstances of the 
assassination or to state the minute particulars. The official investigation 
will in due time furnish such information as is attainable. What is of im- 
portance for these comments is that the incident, in the conditions of ante- 
cedent mutual suspicion and hostility, could not fail to awaken deep indigna- 
tion in Italy, a volume of wrath and resentful emotien that created an 
occasion for the head of the state, voicing the sentiment of the nation, not 
only to demand redress but to inflict, in the interest of Italian prestige, a 
conspicuous public humiliation upon Greece. In doing this by the im- 
mediate military occupation of Corfu, Signor Mussolini was undoubtedly 
obeying the will of a united people. As in the case of Vera Cruz, the 
slaughter of innocent persons was considered only an unfortunate by-product 
of a necessary action! Thus closed the second act of this pitiful tragedy. 

That which made the occupation of Corfu really appalling is the wide- 
spread | belief that such ari incident.could no longer happen in Europe, under 


i the aegis of the League of Nations and the guardianship of the great Powers; 


—the trustees ôf peace. In this it differed from all precedents. The 
authorization of international custom was supposed to have been superseded 
by the authority and obligations of a covenant denying its legitimacy. 

“On this account more than on any other an almost universal public indig- 
nation relegated to second place the crime of assassination at Janina, and 
fixed its gaze upon the slaughter of the innocents at Corfu. The first, if 
one tries to find justification in human passion, seemed possibly an ordinary - 
act of murder by irresponsible outlaws, a work of mere brigands that might 


'-. happen in any country. Its sequence seemed a deliberate governmental 
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act by a great Power,—a trustee of peace,—bound by a formal obligation to 
an accepted code of honor. The practice of bandits was indeed charged by 
Italy to the Greek Government. Was a responsible government, even if _ 
this charge were true, to be permitted to make an assault upon an innocent 
population in order te punish the guilty? 

The money penalty demanded of Greece was a heavy one; and the crime, 
if fixed upon the accused government by the evidence, justified a heavy 

. indemnity. And yet it was a crime; if really perpetrated by a government, 
that no pecuniary indemnity could expiate. The whole controversy, in 
view of the nature of the charges, centres upon something infinitely more 
important than any amount of money. It was due to Italy that her grief 

. should not, find satisfaction at a price in gold, and to Greece that she should 
have her day i in court. 

All eyes turned spontaneously to Geneva. It was there, and not at Corfu, 
that Italy’s charge and Greece’s honor could find a real vindication. And 

` Geneva was ready and waiting. The Council and the Assembly were in 
session. 

« lt would be a satisfaction if it could be said at the present date that 
assurance had been given that in the future an arbitrary and indefensible 
action by a great Power against a small state can find redress at Geneva. 
‘In this the expectation | of many has been disappointed. Much has been 
said in praise of the League’s machinery for avoiding Violence by concilia- 
tion. No one disputes the intention to bring such machinery into existence, 
but it would be a bold assertion to affirm that it exists in a senseeth’t applies 
to any great Power. e 

Mussolini’s attitude toward the League of Nations in | this present case | 
is what might happen in any instance where the national temper of a great 
Power happened to be involved. Such a Power could upon any occasion 
say, This matter is not one which concerns the League. 

Article. 15 makes it as clear as language can make it that "any dispute 
likely to lead. ioa rupture, which is not submitted to arbitration” (as under 
Article 13) “the Members of the League agree that they will submit to the 
Council.” Was not the Janina-Corfu incident one of this character? It is 
superfluous to say that the occupation of Corfu was not an act of war but 
only the taking of a guarantee. There was a “dispute” over the assassina- 
tion at Janina that was already more than "rupture". Itis impossible to 
doubt that, whether guilty or not, Greece. had a right. of appeal to the 
Council, as she did appeal. 

What was the attitude of the Council? The appeal remained, and still 
remains in its hands.” Till some settlement between the two countries 
took form, League delegates seemed unable to apply themselves to serious 
discussion of other subjects” writes an eye witness. “Assembly meetings 
were postponed altogether for several days—not, indeed, because they could 
not have been held, but because it was felt every effort must be made to 
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avoid giving opportunity for speeches. . . . They may not. have made 
publie speeches, they may not have passed resolutions, but their private 
diseussions and their personal declarations have made it clear that on the 

. main issue he had chosen to raise Signor Mussolini had ranged resolutely 
against him every nation in Europe, in America (North and South), in Asia 
and in Africa, so far as those nations were represented at setga: ” And 
yet. the-Assembly took rió action! 

And what was the reason for this ominous. silence? The same. writer 

answers in the terms of "à spokesman | of one of the smaller states, “that what - 
the lesser states were fearing was some general deal—not at Geneva, but at : 
Paris—between the three greater Powers in which Great Britain would be a 
party to some prejudicial compromise behind the backs of the world-parlia- - 
ment at Geneva. ... . All I have said here," he continues, “was being 
said daily at Geneva by nine out of ten of the delegates out of whom the 

Fourth Assembly was composed. The question. cannot, moreover, be left 
here. Not only are the smaller nations conscious of the rivalry between the 
Ambassadors at Paris and the League at Geneva, but they are convinced 
that the Ambassadors’ Conference is perpetuated mainly to enable the three 

. great Powers to run Europe as they will. And it was to this “rival” . 

* Conference of Ambassadors that the Council, after silencing the Assembly, . 

X turned over the settlement of the Janina-Corfu controversy! 

" We may, indeed, be thankful that this Conference of Ambassadors was 
able to terminate the incident, as an incident, by inducing the Premier of 
Italy to evaruate Corfu, and to influence Greece to pay the indemnity 
demanded. Weare not informed of the arguments employed in the con- 
versations held in that secret councilroom, but it does not escape our recol- 
lection that the permanent Italian possession of Corfu would give Italy. 
absolute control of the Adriatic; and as Italy had insisted that “Northern 
-Epeiros" and Corfu could never be allowed to be in the same hands, so Italy 
has been on more than one occasion reminded that Corfu cannot be in 
Italian hands, and thus afford a safe pocket for the Italian fleet for incur- 
sions into the Mediterranean. As a question of diplomacy, it must have 
been certain to the mature statesmen of the Council, or at least to those who 
directed their activities, that the question of evacuating Corfu could be 
settled by the Conference of Ambassadors when it could not be determined 
by the League, because the former had the interests and the force to demand . 
evacuation. 

In commenting upon this so-called “settlement”, which dod advoc&tes of 
ithe League proudly although -somewhat nervously represent as a fruit of 
tits efforts—at evasion?—the European writers regard it from somewhat 
seonflieting points of view. In England there are those who declare that the 

"Council would have acted had it not been for French opposition. In France 
it is well known that Lord Robert Cecil's spontaneous urgency for action — 
was checked by orders from London. But apart from the battle-field of 
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recrimination and national propaganda it is certain that the Council failed 
to act because it.was.impotent, and the Assembly kept silence, out of, defer- 
ence. io. the. great Powers. 

- At this point it is not inappropriate to raise the question, What would 
have resulted if the articles of the Covenant which Lord Robert solemnly 
caused to be publicly read in the Assembly as indicating the duty of the 
League had actually been put into operation by the action of the Council? 

‘| Everyone at Geneva understood that, if this happened, Italy would with- 

d draw from the League and refuse to submit to the action of the Council. It 
was known also that under the direction of the Council not a ship could be 
depended upon to move or a regiment to march, to compel Italy to evacuate 
Corfu and to submit to the judgment of the Permanent Court of Interna- 
tional Justice the amount of indemnity. . Hence the caution of the Council, 
the silence of the Assembly, the disappointment of the advocates of the 
Covenant, and the transfer of the entire responsibility to the Conference of 
Ambassadors, as had been done in the adjustment of every other dispute of 
importance which had not been voluntarily referred to the League by the 
contestants. : 

But suppose there had been in the League a great Power that felt it im- 
perative to insist upon the literal enforcement of the’ obligations under 
Articles 13 and 15 and the infliction of the penalties for the violation of them 
under Article 16, what would then have happened? It is appalling to 
think of the consequences of thus construing Italy, under Article 16, as being 
automatically at war with all the members of the League, -And it would 
have been natural tq say to the Power thus insisting upon the fulfillment of 
the Covenant,—the United States, for example,—'' Since you insist on this, 
you are the one to execute the penalty”! : 

And thus we see how utterly futile is a plan for peace which incorporates 
the ultima ratio of the lex talionis as the basis of its structure, automatically - 
imposing the violation of peace in the effort to enforce peace. 

Happily, there was in the Council enough of diplomatie sense to see this, 
and to act upon it. Having no legal rule of judgment to apply, the Council 

. could at best only have reached a compromise, and the Covenant was un- 
compromising. It demanded action. And so the problem was handed 
Eover to be settled in the manner of the old diplomacy by the Conference of 
y Ambassadors,. which is just what would have happened if the League of 
4 Nations had not existed. 
*  'Pheoceasion is opportune for the question, Is there reelly any other way? 

So long as international decisions rest upon force, no matter who exercises 
it, only a negative.answer.can.be given. And it must be conceded that 
force is just as legitimate in the hands of the interested Powers themselves 
as in the hands of a Council made up of them, besides being much more 
effective. 

There is place, M even for another supposition. Let us suppose that, 
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instead of a Permanent Court of International Justice before which no 
aggressor can be cited without his consent, the aggrieved nation could by 
previous agreement cite the aggressor before the court, with a legally defined 
procedure in a case of international tort, what would then be epos to 
happen? 

In such circumstances Italy could find her guarantees in the court and in 
the law, and Greece could make a defense if her innocence rendered it pos- 
sible. If Italy won her cause and Greec2 declined to accept the judgment, 
Italy could then act as executing a judicial decision.’ But is it probable 
that Greece would refuse to execute the decision? And, to go to the root of 
the matter, is it probable that, with such a prospect of being found guilty, 
any responsible government would ever countenance assassination? | 

Does it not appear possible, if the lex talionis were divested of its tradi- 
tional justification in.international relations, as it has been in so many 


others, that it would in the course of time wholly disappear from the thoughts 


of statesmen as a method of seeking justice? 
The League of Nations, having revealed its incompetency under the 


pretension of preponderant power, might well consider if it did not seriously 


impede the progress of justice by rejecting the recommendations of its 
Commission of Jurists to bring all really justiciable cases within the com- 
pulsory jurisdiction of its court, and progressively to extend the range of 
justiciable cases by clarifying and developing the law of nations through the 
law-making conferences which its experiment has interrupted. 


. 
Ln 


~ Davip JAYNE Ar. 


THE NEUTRALIZATION OF CORFU 


Discussion of the recent Italo-Greek controversy seems to have taken 
little note of the fact that Corfu, occupied by Italian forces on August 31, 
1923, as a “measure of temporary. character, not as an act of war, but only,to 
safeguard Italian prestige and to manifest -ts inflexible wil to obtain repara- 
tions which are’ due in conformity to the usages of international law "5; is 
neutralized territory. 

The Republic of the Ionian Islands was placed by the treaty of Paris 
(November 5, 1815) under the protectorete of Great Britain, but the ar- 
rangement did not prove wholly satisfactory to the islanders, and upon the 
establishment of George I upon the Greex throne under the guarantee of 
Great Britain, France and Russia in 1863, Great Britain suggested union of 
the Republic with Greece. The Europear. significance of the status of the 
islands was, however, fully realized, and m a note of June 10, 1863, Lord 
John Russell, British Foreign Minister, sugzested that after the desire of the 


1See Italian identic notes of August 31, 1923, to Greece, to the great Powers, and to 
Italian diplomatic representatives abroad, L/Europe Nouvelle, Oct. 6, 1923, 6: 1288. 
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people of the islands had been ascertained, a conference be held by Austria, 
Prussia, Great Britain, Russia and France, the first four being parties to the 
Treaty of Paris and the last three to the treaties guaranteeing the Greek 
dynasty. In this note Lord.John Russell expressed his sensibility “to the 
value of Corfu as a maritime and military station" and of “the apprehen- 
sions felt in Austria and Turkey at the prospect of the abandonment of the 
Ionian Islands by Great Britain". “It has been suggested in England” he 
continued, ‘‘that Corfu might be retained while the other islands might be 
given up. But Her Majesty's Government conceive that it would be a 
perversion of the trust confided io them by Europe and a breach of faith 
toward the Ionian people, if Great Britain were to turn a portion of a single 
free and independent state under her protectorate, into a part of her military 
possessions and to make Corfu an element of her European power". The 
result was the Treaty of London of November 14, 1863, ratified by the five 
Powers. This treaty provided for renunciation of the protectorate and 
union of the islands to Greece, but in view of the considerations mentioned, 
based doubtless on the strategic position of the islands with reference to the 
Adriatic, Articles 2 and 3 declared :* 1 

Art. II. The Ionian Islands, after their union to the Kingdom of 
Greece, shall enjoy the advantages of & perpetual neutrality. Con- 
sequently no armed force, either naval or military, shall at any time be 
assembled or stationed upon the territory or in the waters of those 
islands, beyond the number that may be strictly necessary for the 
maintenance of publie order, and to secure the collection of the publie 
revenue. Piani 

The high contracting parties engage to respect the -principle of 
neutrality stipulated by the present article. 

Art. TTI. As a necessary consequence of the neutrality to be thus 
enjoyed by the United States of the Ionian Islands, the fortifications 
constructed in the Island of Corfu and its immediate dependencies, 
having no longer any object, shall be demolished, and the demolition ` 
thereof shall be effected previously to the withdrawal of the troops 
employed by Great Britain for the occupation of those islands in her 
character as Protecting Power. This demolition shall take place in 
such manner as Her Majesty the Queen of the United Kingdom of 
Great Britain shall deem sufficient to fulfill the intentions of the high 
contracting parties. 


These provisions were subsequently modified. ` In the London Conference 
of January 25, 1864, Austria and Prussia gave their adhesion to an announce- 
ment by Great Britain, France and Russia, the three guarantors of Greece: 

1. That it is not necessary to insist upon the limitation prescribed by 


` Article II of the treaty of 14th of November, as to the naval and mili-- 
tary forces to be maintained by Greece in the Ionian Islands. 


? Martens, N. R. G., 18: 52. 
3 Ibid.: 57; Holland, hoped Concert in the Eastern Question, p. 47. 
4 Ibid.: 60; Holland, op. cit., p. 50. 
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2. That the advantages of neutrality established by the same article 
in favor of the seven islands shall apply only to the Islands of Corfu 
and Paxo and their dependencies. 


Consequently it was proposed to modify Article II of the treaty in the forth- 

coming treaty between the three Powers and Greece. This treaty was 

concluded on March 24, 1804, and after providing for the union of the islands 
with Greece declared:5 : 

Art. II. The courts of Gies Britain, France, and Russia, i in their 

` character of guaranteeing Powers of Greece, declare, with the assent 

of the courts of Austria and Prussia, that the Islands of Corfu and Paxo, 

as well as their dependencies, shall, after their union to the Hellenic 

Kingdom, enjoy the advantages of perpetual neutrality. 


His Majesty the King of the Hellenes engages, on his part, to main- 
tain such neutrality. 


This article is still in force. 

The occupation of territory as a measure of reprisal to aia demands 
under international law has been frequently resorted to, as in the American 
bombardment of Greytown, Nicaragua, in 1854, the British bombardment 
of Kagoshima, Japan, in 1863, the British occupation of Corinto, Nicaragua, 
in 1895, the French occupation of the Turkish island.of Mytilene in 1901, 
and the American occupation of Vera Cruz, Mexico, in 1914, and has been 
justified by text writers. Can such a procedure be applied against 
neutralized territory? 

Germdnyedaclared that her invasion of the neutralized tona of 


Luxemburg and Belgium in August, 1914, “were no£ intended as acts of - ` 


hostility” but were essential for self-defense.” Luxemburg and Belgium, as 
well as Great Britain and France, however, considered such pacific occupa- 
tions of neutralized territory contrary to the treaties of 1839 and 1867. 
- They considered the principle that neutral territory is inviolable, established 
by customary international law as well as by the V Hague Convention of 
1907, permanently applicable to territory neutralized by treaty.? 

It is to be noticed that the Italian occupation of Corfu differs from the 
German occupation of Belgium and Luxemburg in that Italy was not a party 
to the treaty neutralizing Corfu. Unless it could be argued that this treaty 
created a status which had been accepted by the publie law of Europe,® 
Italy was, therefore, under no special limitations with respect to Corfu. 


5 Martens; N. R. G., 18: 65; Holland, op. cit., p. 54. 
€ Oppenheim, International Law, 3rd ed., Vol. 2, sees. 38-37. Some of these cases are 
referred to in comments on the Corfu occupation by Vittorio Scialoja, L/Europe Nouvelle, 

6: 1203; A. L. Lowell, World Peace Foundation, 6: 170; Lord Robert Cecil, statement to 
British Imperial Conference, London Times, Oct. 18, 1923, p. 6. 

* U. S. Naval War College, International Law Documents, 1917, pp. 101-102. 

8 Ibid., pp. 53, 86, 116, 182. 
. ? This argument was advanced with reference to the status of Belgium by Visscher, 
Belgium’s Case, a Juridical Enquiry, 1916, p. 142. : 


. 
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Great Britain, France and Russia, however, would seem under special 
obligations to object to the occupation. 

Italy was, however, a party to the League of Nation Covenant, by 
Article X of which the members of the League agree “to respect and preserve 
against external aggression the territorial integrity and existing political 
independence of all members of thè League.” Italy has argued that occupa- 
tion of Greek territory as a temporary measure of reprisal involves no want 
of respect for the territorial integrity of Greece. Certainly Article X eon- 
tains a less sweeping prohibition of territorial occupations than does Article 
I of the V Hague Convention with respect to neutrals.’ The latter declares . 
“The territory of neutral Powers is inviolable.”’ 

Lord Robert Cecil, in the British Imperial Conference of October, 1923, 
drew attention to the strong feeling in the League that “the occupation and 
bombardment of Corfu was, in the circumstances, not a defensible proceed- 
ing.” !° Doubtless this feeling arose mainly from apprehension that Article 
XII of the Covenant had been violated. By this the members agree “that 
if there should arise between them any dispute likely to lead to a rupture, 
they will submit the matter to arbitration or to inquiry by the Council, and 
they agree in no case to resort to war until three months after award by the 
arbitrators or the report by the Council": Italy argues that reprisals are 
not war, which alone is to be delayed by this article, and doubles numerous 
precedents sustain her." 

The question of violation of the Covenant by Italy is of course wholly 
distinct from the question of the competence of the League“fo c discuss the 
dispute between Italy And Greece. This competence would seem to be clear 
from Article XV, which provides, “If there should arise between members of 
the League any dispute likely to lead to a rupture, which is not submitted to 
arbitration in accordance with Article XIII, the members of the League 
agree that they will submit the matter to the Council.” The Italians, 
however, call attention to Article XIII by which “The members of the 
League agree that, whenever any dispute shall arise between them which 
they recognize to be suitable for submission to arbitration and which can not 
be satisfactorily settled by diplomacy, they will submit the whole subject mat- 
ter to arbitration,” and assert that Article XV does not become applicable 
until the resources of diplomacy have been exhausted, which situation they 
say had not arrived in the dispute with Greece over the Tellini murder. 

Doubtless the report of the commission of jurists appointed by the Coun- 
cil, on this point as well as on the right of & country to resort to reprisals 
when war is prohibited, will serve to clarify the meaning of the Covenant." 


10 London Times, Oct. 18, 1923, p. 6. 

u Scialoja, L'Europe Nouvelle, 6: 1203. 

12 Ibid. 

4 For questions submitted to the special commission of jurists for report to the December 
meeting of the Council see, League of Nations, Journai of the 4th Assembly, Sept. 29, 1923, 
p. 231; League of Nations, Monthly Summary, 3: 215; L'Europe Nowvelle, 6: 1292. 
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Perhaps a more notable feature of the dispute, however, is the evidence it 
gave of the practical capacity of the League to preserve peace. The dispute 
began with the assassination of a representative of a great Power in the 
territory of a lesser Power; it proceeded by an ultimatum demanding partici- 
pation by vopreseatatves of the great Power in the apprehension and 
prosecution of the offenders; it reached a crisis through rejection of that 
ultimatum by the lesser Power and culminated in the invasion.and occupa- 
tion of neutralized territory. .In all these respects the case parallels the 
events of July and August, 1914. Europe was possibly more vividly im- 
pressed with the calamities of war in the latter case, but it is perhaps not 
without importance that in that case an agency existed for assuring a con- 
ference of the type which Sir Edward Grey.vainly strove to summon in 
August, 1914. “If the League of Nations had not existed" wrote Lord 
Robert Cecil, “one would not have been able to show how all the opinion of 
the world really lay on one side.” 4 
f Quincy WRIGHT. 


INTERPRETATION. OF ARTICLE X OF THE COVENANT OF THE LEAGUE 
OF NATIONS 


-At the meeting of the Institute of International Law at Brussels in cele- 
bration of the fiftieth anniversary of its founding, that illustrious body 
considere ong other matters of importance, the legal interpretation of 
Article X of the Covenant of the League of Nations. 

In the Fourth Assembly of the League of Nations, Article X was con- 
sidered, and an interpretation sought to be given which would meet with 
the approval of the countries composing the League of Nations. 

The interpretation of this famous article was very similar, indeed, it is 
‘said+to be identical: M. Rolin, who was present at and acted as Assistant 
Secretary of the Institute of International Law, was rapporteur of the First 
Commission, to which the question of interpretation was submitted, and, 
likewise, rapporteur of the sub-committee formed for its consideration. 
It was evident, therefore, that he was familiar in all its details with the 
discussions of both the Institute and the Assembly. However, he did not 
need to draw upon his recollections as to the actions of the Institute, because 
the text of that body was communicated officially to the First Committee 
by His Excellency M. Adatci, Ambassador of Japan, and one of the two 
rapporteurs of the text in the session of the Institute. 

It has been thought advisable to state these details, minute and uninter- 
esting as they may seem in themselves, in order to show the importance of 

M L'Europe Nouvelle, 6: 1201. For opinion of other European statesmen and documents 
on the settlement of the controversy by the League and the Council of Ambassadors, see 
ibid., 6: 1201-1207, 1286-1293; League of Nations, Monthly Summary, 3: 212-215; World 
- Peace Foundation, 6: 169-210. ` 
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the interpretation of the League of Nations—a political body—confirming, 
as it did, the intetpretation o£ the, Institute of International Law—a scientific 
body. ; 

The official English text of Article X is thus worded: 


The members of the League undertake to respect and preserve as 

against external aggression the territorial integrity and existing political 

. independence of all-members of the League. In case of any such 

Aggression or in case of any threat or danger of such aggression the 

Pona shall advise upon the means by which this obligation : shall be 
ed 


The indie of this article was the subject of long and profound discus- 
Sion by the Institute of International Law. Its interpretation was adopted 
at the meetings of the 9th anc 10th of August, and the following is arm. 
English translation of the French text: 


Resolutions concerning Article 10 of the Covenant of the League of Nations 
Adopted at the Sessions of August 9 and 10, 1923 


T 


By Article 10, the members of the League of Nations obligate them- - 
selves collectively and individually with regard to each other: 

(1) to respect the territorial integrity and the existing political in- 
dependence of all the members of the League; 

(2) to maintain this territorial integrity and this poli@tttl independ- 
ence as against all external aggression. : 
This second obligation implies for every state which is a member 
of the League, the guarantee that, in case of aggression from another 
state, the members of the League will lend it assistance with a view to 
maintaining or reestablishing the sfatus quo threatened or destroyed 
by violence. The legality of the claims which may have been the cause * 
of the aggression is not thereby put into question, and recourse to 
proper pacific procedure looking to eventual satisfaction remains re- 

served. 

The guarantee of Article 10 applies to the case of an aggression which 
is a faü accompli, and to that of a recourse to war which would not 
involve violations of engagements undertaken by Articles 12, 13 and- 
15 of the Covenant. There is thus no conflict with the exercise of the 
collective sanctions as provided for in Article 16 of the Govenant. 


II 


The assumption of the guarantee is the execution of a judicial obliga- 
tion directly arising from the Covenant. 

In the present organization of the League the assumption of the 
guarantee imposes upon the states which are members the duty of 
applying to the aggressor the two sanctions ee as obligatory 
by Article 16 of the Covenant, t.e. 

(1) Severance of trade and finaneial relations; 

(2) The obligation of permitting passage across their territory to the 


f 
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forces of all members of the League who participate in a common action 
‘to the end that the engagement of the League be respected. 

Each of the states which are members remains the judge of the 
question whether, and in what measure, it is obliged to assure the 
execution of its duty of guarantee by the employment of the military 
forces at its disposal. 

JII- 


Each state which i is & monbe shall ETA concerning the circum- 
stances which eifect the obligation of guarantee, but it is for the Council, 
in virtue of Article 10 of the Covenant, to decide, by a majority vote, 
whether or not there is occasion for the guarantee "to be made effective. 

In accordance with Article 15 of the Covenant, neither the vote of the 
aggressor nor the vote of the victim of the so-called aggression’ is 
counted. i 


In case of aggression, the Council, in accordance with Article 10, 
should meet at once to draw up a concerted plan of action, and make 
all necessary recommendations to the members for their specific co- 
operations in its execution. 

The employment of the sanctions mentioned in No. II above may 
precede the deliberations of the Couneil. 


It should be stated that the vote in favor of the text was twenty, the vote 
opposed to the text was one; twenty members abstained from voting. If 
it be borne in mind that a member absteins from voting when he does not 
wish to declare himself in favor of the text and yet is unwilling to record 
hiniself as Opposed to it, it is evident map there was great difference of 
opinion among the iubes 

Upon the initiative and insistence of Casta: the Assembly of the League 
of Nations took up the question of Article X under much the same conditions. 
. The Canadian Delegation to the First Assembly suggested that Article X 
be struck out. In 1921 the Second Assembly refrained from action. and 
referred the matter to the Third Assembly, “in view of the great differences 
of opinion "—to quote from the Monthly Summary of the League of Nations! 
— expressed concerning the scope and significance of this article and its 
relation with the other articles of the Covenant, as well as the importance of 
the legal and political arguments invoked both for and against elimination." 

At the Third Assembly, meeting in 1922, the Canadian Government with- 
drew its original suggestion of eliminating ths article and proposed in lieu 
thereof, two amendments. 'They were communicated to the governments 
of the eountries belonging to the League, with the request for opinions, be- 
fore the meeting of the Fourth Assembly anc, to quote the Monthly Sum- 
: mary; “On the basis of the opinions received, and after exhaustive dis- 
cussion, the Juridical Committee of the Fourth Assembly proposed a res- 
olution interpreting Article X." 


1 The Fourth E Vol. III, No, 9, Danes "m 1923, p. 198. 
? Ibid. 
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` The official reports of the League bear out the statement of “exhaustive 
discussion". The members of the First Committee exchanged their views, 
and decided to proceed by way of interpretation instead of amendment. 
They appointed a subcommittee to prepare a text. Of this subcommittee, 
‘M. Henri Rolin, of Belgium, was rapporteur, and the text as originally pre- 
pared was his. Reported to the First Committee, it was adopted with an 
amendment proposed by Sir Willoughby Dickinson, representing the > 
British Empire. 

There was a strong current of opinion against the interpretative text on 
the part of states which feared a lessening of the obligation to protect their 
. independence and territorial integrity, of which Article X. seemed to be a 
-guarantee. M. Barthélemy, representing France, objected, inasmuch as 
in his opinion the interpretation modified the obligation. The British 
amendment apparently removed his scruples, and he voted his country in 
its favor. - The First Committee adopted the text as amended by 26 in 
favor, to against; and on September 24, 1923, it was laid before the Assem- 
bly of the League by M. Henri Rolin, rapporteur. His address is a carefully 
eonsidered document, giving the origin of the question in its successive 
stages, and justifying the interpretation which the Committee had approved. 

It was to be expected that Canada, as sponsor of the question, would be 
heard. Sir Lomer Gouin represented Canada on this occasion. He in- 

sisted upon the necessity of interpreting Article X, and he voiced his approval 
of the proposed interpretation. In the course of his remarks he s#id, 


. The interpretation given is that of the Amendments Committee and 
also of the Committee of Jurists. It was also given on August 10th, 
1922, by the Institute of International Law at its Brussels meeting, and 
is, besides, that of the creator of Article 10 himself, ex-President- Wilson, 
as well as of ex-President Taft, Sir Frederick Pollock, M. Oppenheim 
and M. Larnaude, and every writer, I may say, on the subject of 
Article 10.5. 


M. Motta, representing Switzerland, and Chairman of the First Com- 
mittee, proposed that the question go over, to which Sir Lomer Gouin 
objected. A vote was therefore taken on the following text: 


The Assembly, desirous of defining tke scope of the obligations con- 
tained in Article 10 of the Covenant so far as regards thé points raised 
by the delegation of Canada, adopts the following resolution: 

It is in conformity with the spirit of Article 10 that, in the event of 
the Council considering it to be its duty to recommend the application 
of military measures in consequence of an aggression or danger or 
threat of aggression, the Council shall be bound to take account, more 
particularly, of the geographical situation and of the special conditions 
of each state. 

It is for the constitutional authorities of each member to donde i in 


3 Verbatim Record of the Fourth Assembly of the League of Nations, thirteenth plenary 
meeting, Tuesday, September 25, 1928, p. 2. 
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reference a the biigstion of. preserving the independence end the 
integrity of the territory of members, in what degree the member is 
bound to assure the execution of this obligation by employmert of its 
military forces; 

The recommendation made by the Council: shall be regarded as 
being of the highest importance, and shall be taken into consideration 
by all the members of the League with the desire to execute their 
engagements in good faith. e 


. The President of the Assembly, His Excellency Cosme de la Torriente y 
. Paraza, of Cuba, thereupon addressed the Assembly: 


Gentlemen— The following is the result of the ballot: 


The following states voted for the interzretative resolution: 

Australia, Austria, Belgium, Brazil, British Empire, Bulgaria, 
Canada, Chile, China, Cuba, ‘Denmark, France, Greece, Hungary, 
India, Ireland, Italy, Japan, Luxemburg, Netherlands, New Zealand, 
Norway, Portugal, Salvador, South Africa, nem Sweden, Switzer- 
land, Uruguay. 


"POUL inate hath th oo eee bh Mew eee ied M 29 : 
The following state voted against the Hehprebiue resolution: 
Persia. . 4 


The following states were absent or abstained: 
Albania, Costa Rica, Czechoslovakia, Esthonia, Finland, Haiti, 
Latvia, Liberia, Lithuania, Panama, Poland, Siam, Venezuela 


uiros RR NR UR rca tanita ok MEA “13 
Total number of votes. ............0000000) e... 49. 
‘For theresolution.......... sees 20 
Against the resolution... ......... 0.0020 cee eee ee Ao d 
Absent or abstaining. ..... sisse eee 13 


A resolution containing an inter pretation of an article in the Cove- 
nant can only be adopted by a unanimcus vote. 

As. unanimity has not been obtained, I am unable to decla-e the 
proposed resolution adopted. 

In accordance, however, with a precedent, which arose in a s.milar 
case, I shall not declare ‘the motion rejected, because it cannot be 
argued that, in voting as it has done, the Assembly has pronounsed in 
favor of the converse interpretation. 

I accordingly declare the proposal nos adopted. 

It may nevertheless be advisable thai ihe. result of the voting and 
names of the members who voted should be communicated 12 the 
Council, which may regard the result as important. 

I propose, then, that the result of the voting on the draft resolution 
‘should be communicated to the Council. ` (Assent.) ` 


The purpose of the committee in considering Article X and proposing an 
interpretation is perhaps best stated.by M. Politis, representing Greece, and 


* Verbatim Record of the Fourth Assembly of the League of Nations, thirteenth plenary 
meeting, Tuesday, September 25, 1923, p. 8. ` 
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a former Minister of Foreign Affairs of that country. ''Thisinterpretation", 
he said, “has the great advantage of. allaying certain apprehensions which 
have been shown. It has the further advantage of enabling us to hope that 
it may facilitate the entry into-the League of that great Republic of which 
we are all thinking.” 5 l 
: Jawzs Brown Scorr. 


FROM SEVRES TO LÁUSANNE! 


The Treaty of Sévres of August 20, 1920, was as fragile as the porcelain 
' of that name, though lacking its charm. It was an old fashioned treaty, 
like that of Versailles, imposing the harsh terms of a relentless victor. 
Neither treaty revealed much magnanimity or statesmanship. The Turks 
. were able successfully to resist the imposition of the Treaty of Sévres. The 
measure of their success may be seen by a comparison of the more important 
terms of the treaty compared with those of Lausanne signed on July 24, 1923. 
In 1920, the Sultan's Government, under the pressure of the Allied 
: Powers in Constantinople, was constrained to accept the Enos-Midia 
boundary which left to Turkey only so much of European territory as was 
represented by Constantinople and a small hinterland for the protection of 
` the capital. In 1923, the Turks received back approximately their old 
boundary line with Bulgaria and Western Thrace, which. remained with 
Greece, including the Holy City of Andrianople which holds the tombs of 
the early Sultans. In 1920 they agreed to surrender Smyvffa with a large ` 
outlying district to the Greeks, though retaining a fictitious sovereignty 
subject to extinction by a plebiscite to be held under the auspices of the 
League of Nations. In 1923 they retained this territory without any re- 
strictions whatever. In 1920 they agreed to an independent Armenia and 
ultimately to an independent Kurdistan. The Treaty of Lausanne makes ' 
no mention of either. : 

The Treaty of Sèvres provided an absolute guarantee of the freedom of 
the Straits by leaving Greece in control of the European shore of the Darda- 
nelles, while the Treaty of Lausanne leaves Turkey in complete control from . 
the Aegean Sea to the Black Sea. l 

The Treaty of Sèvres, though recognizing the inability of Turkey to make 
“ complete reparation” for its responsibility for the World War, imposed the 
obligation to pay “for all loss or damage suffered by civilian nationals oi the 
Allied Powers in respect of their persons or property through the action or 
negligence of the Turkish authorities during the war and up to the coming 
into force of the present treaty." (It will be recalled how this phrase 
“damage suffered by civilian nationals," was distorted in the case of the 
Treaty of Versailles to include pensions and separation allowances.) A 


5 Verbatim Record of the Fourth Assembly, September 25, 1923, p. 5. 
1 See editorial on The Lausanne Conference in April, 1923, issue of this JOURNAL. 
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. financial commission was imposed on Turkey with the most sweeping powers 

of a national receivership. The Treaty of Lausanne merely’provides for the 
payment by Turkey of its foreign debts due before October 29, 1914, in a 
manner convenient for Turkish finances, and also for a pro zata distribution 
of the obligations represented by the revenues of former portions of the 
Ottoman Empire. 

The Treaty of Sévres reimposed the régime of the Capitulations abolished. 
by the Turks on October 1, 1914; whereby foreigners had aequired so privi- 
leged a status as to be contemptuously independent of Turxish jurisdiction 
and to reduce the scvereignty of the nation to a fiction. It is true the 
Treaty of Sévres also provided for a complete revision of this régime, but 
Turkey was obligated in advance to accept the decisions of the Allied Powers 
on the subject. The Treaty of Lausanne explicitly provides for “the com- 
plete abolition of the Capitulations in Turkey from every point of view," 
without any safeguards for foreigners in judicial matters other than (1) the ` 
agreement of the Turks to employ foreign legal advisers to receive complaints 
-arid exercise a-sort of platonic surveillance of the administration of justice; 
(2) the concession thst foreigners may settle questions concerning personal 
status according to their own laws and customs in their own aational courts; 
and (8) the agreement to recognize in Turkish courts privats agreements in . 
civil matters arrived &t by the parties concerned. 

In the matter of commercia] concessions, the Treaty of Sévres revived all 
concessions granted prior to October 29, 1914, including cartain doubtful . 
ones which had not been legally validated before the outbrézk of the World 
— War, notably the French concession for the construction o? the Samsoun- 
Sivas Railway accorded as a part return for a loan by French financiers 
early in 1914. The British also had a doubtful claim in a concession of the 
Turkish Petroleum Company in Mesopotamia and Mosul, as well as another 
claim to a concession for the construction of quays, docks and arsenals. The 
Treaty of Lausanne failed to validate all of these foreign concessions, with 
the exception of those above noted. In these cases the treaty provides for 
equitable treatment eiiher by permitting the carrying out of the concessions 
or by indemnization. It should be remembered in this connection, that the 
Nationalists had already committed themselves in principle'to the French 
concessions by the Treaty of Angora of October 20, 1921 The French 
delegates at Lausanne endeavored to obtain from the 'Turkis3 delegates full 
‘recognition of whatever rights had been acquired under that treaty, but were 
able only to elicit an acknowledgment of their note on the subject. 

. The Turks at Lausanne stood firmly and consistently on the platform of 

their National Pact of 1919, which asserted the right of Turkey to a full 
Sovereign status ‘on an equality with all other nations. That they were ` 
So successful was due to two facts: first, that the Allied Pcwers were dis- 
‘united and mutually distrustful; and second, that the Turks after the landing 
of Greek troops in Smyrna, in May, 1919, had been arousec. to & supreme 
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national effort. They were willing to fight for their ptinciples and for the 
' last stronghold of the nation in the mountains of Anatolia, while the Allied 
Powers; on the other hand, were utterly unprepared after the terrific strain 
of the World War to sacrifice any more lives or treasure. The French had 
been compelled by serious troubles with the Nationalists in Cilicia and by 
the revolt of the Arabs in Syria, to make great concessions to the Angora 
Government. The Italians, wearied by their military adventures in Tripoli, 
Albania, and Asia Minor, were likewise constrained to make peace with the 
Nationalists. Great Britain had “bet on the wrong horse" in the tragic 
struggle between the Greeks and the Nationalists in Asia Minor, and was in 
no mood for further adventures. 

When the Allied Powers, therefore, met the Nationalists at Lausanne, 
they were at a humiliating disadvantage. The Turks, who had been 
humiliated many times before and compelled to yield to threats and bluster, 
now had the delicious satisfaction not merely of resisting the European 
Powers but ultimately of imposing their own terms. Nor was the old 
diplomacy of bazarlik (bargaining) any longer of avail: there was little left 
with which to bargain. 

In insisting so completely on their sovereign rights, the Turks may have 
gained more than was good for the nation, inasmuch as neither during the 
baleful reign of Abdul Hamid nor the disastrous rule of the Young Turks 
after 1908 had it been possible to train an adequate body of officials to 
enable Turkey properly to meet all of its international responsibilities and 
serve effectively its own immediate interests. This may be corrected in 
part by an enlightened policy of seeking freely the advice of disinterested 
foreign experts in all branches of public administration. 

It is a, pleasure to note that, with respect to foreigh missions and other 
philanthropic enterprises established before October 29, 1914, and which on. 
the whole have ministered admirably to the needs of the peoples of the Near 
East, the Nationalists at Lausanne agreed that they should be treated with 
the same consideration as similar Turkish institutions, taking into account 
the peculiar nature and conditions of each. 

It is also a pleasure to note that the Nationalists have seen fit to continue 
the privileges accorded by Mohammed the Conqueror, after the capture of 
Constantinople in 1453, to the non-Moslem communities to decide questions ` 
of personal status according to their own usages and customs. As already 
noted above, this same privilege has likewise been granted to nationals of the 
Allied Powers. 

Following the negotiation of the Treaty of Lausanne, the United States 
&nd Turkey signed & treaty of amity and commerce on August 6, 1923, 
according similar rights as contained in the general treaty. A treaty of 
extradition was also signed on the same day. 

It has been argued that the United States should refuse to ratify any 
treaty with Turkey that failed to restore the privileges of the régime of the 
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Capitulations or that ignored the TERP of the Armenians to dependen, 
The inference would seem to be that, alone of all the Powers, the United 
States should be prepared, either to allow an unhappy, unsettled state of 
affairs to be prolonged indefinitely, or to fight. Either alternative would , 
seem to be utterly inadmissible under actual conditions. There remains no - 
other reasonable alternative than to accept the logic of the situation, and to 
` trust to wise diplomacy and to the disinterested high services of Americans 
in Turkey to contribute efficaciously to the reconstruction of Turkey. A 
policy of delaying ratification of the treaty with Turkey, or worse still, of its 
rejection, would serve only to irritate needlessly the Nationalists and seri- 
ously to impede or nullify the efforts being put forth by various laudable 
agencies, commercial as well as philanthropic, to assist in the tremendous 
task of the economic, social, moral, and spiritual regeneration of the afflicted 
` -peoples of the Near East. 
: Prairie MARSHALL Brown. 


INTERNATIONAL COOPERATION AND TEE EQUALITY OF STATES 


The Cuban Society of International Law, established on the eve of the 
World War, has held its regular meetings notwithstanding that catastrophe, 
and appears to be as vigorous as on the day of its birth. . 

It has.the custom of opening its annual session with an address by the 
Secretary of State for the time being, an officer who, notwithstanding the 
name, is in fact, Minister of Foreign Affairs. These afe brilliant occasions, 
for the Latin is by temperament and preference an orator. 

The Sixth Annual Meeting was held at Habana, on April 23, 1923. The 
. Speaker of the occasion was Dr. Carlos Manuel de Céspedes, for many years 
Cuban Minister to the United States, and the son of Carlos Manuel de 
Céspedes, leader of the Revolution of 1868, for the independence of Cuba. 

The Secretary of State chose for his subject * International Cóoperation", 
&nd his words were as weighty and as wise as they. were eloquent, as is 
evident even in a translation of the following passages: 

The problems which such.extraordinary circumstances [following the 
World War] bave brought about are rzally great and difficult; but 
events have certainly come to pass during the short period of time 
since your last meeting, which would seem to justify more and more 
the belief that the existing difficulties in Europe and in America might 
be rightly and justly solved, if the Powers would only get together in 

. favor of the most fruitful principle of our science, which is, no doubt, 

the principle of international cooperation. 


His Excellency the Secretary of State felt it necessary not merely to define 
the expression, but to state the sense in which he proposed to use it, and the 
conditions under which it could be advantageously employeda in the inter- 
course of nations. On the first point he said, 
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Let us, then, conclude that international cooperation is the outward 
shape assumed by the aetual good disposition existing between two or ' 
more nations in respect to thé solution of such- problems as may have a 
common interest for them. It endeavors to find and determines the 
precepts and rules of equity and justice which are to be laid down as 
of a general or special character for the solution of situations of fact 
or of law; and whenever diplomatie resources are exhausted in respect 
to the assertion or establishment of what is right, it provides the 
instrumentalities or the means which may be deemed necessary for 
stating what the law is and its acceptance. If the last resort to which 
any state or people may appeal is still, unfortunately, war, international. 
cooperation in all the relations existing among them can and must be 
resorted to in order to avoid it. 


As to the conditions under which.alone it can be serviceable, the dis- 
tinguished speaker said, 


But international cooperation, such as I understand it, can yield all 
its beneficial results only among such entities as stand, on a footing of 
equality to each other. The principle of equality among nations is 
what constitutes the fundamental bases of international cooperation. 
That equality is in its turn founded upon a mutual respect, no matter 
how the military force or the territorial or economic importance of the 
nations may differ. 

Without this, which may be called a condition precedent, any co- 
operation between the weak and the strong, results, in the end, in the 
more or less complete imposition of the will of the latter upon the 
former; and since only such countries, whether large or small, as fulfill 
their international obligations and enjoy a certain prestige owing to the 
stability of their institutions, truly deserve and even compel the respect 
of others, it is quite plain that even in the most favorable cases, there 
is not in truth any possibility of a real international cooperation among 
nations unless they are considered as equal through the mutual good 
opinion which they may have for each other within the great family of , 
civilized nations. For that reason it is always in the self-interest of a 
nation to raise itself higher and higher in the opinion of foreign nations 
through the ‘practice of civic virtues and the maintenance of liberty, 
justice and order, all of which are indeed indispensable to the happiness 
of any people and the good international reputation of their government. 


In the same year of 1923, but a few months later—to be specific on 
-November 30th—the Honorable Charles Evans Hughes, Secretary of State— 
that is to say, Minister of Foreign Affairs—of the United States, had oc- 
casion to deliver an address before the American Academy of Political and 
Social Science, in Philadelphia, on the Centenary of, the Monroe Doctrine. - 
It is not, of course, to be taken as a reply to his distinguished colleague of 
Cuba, but it shows how the American mind conceives international problems, 
and the basis upon which cooperation among the Americas is possible, for 
in this case, Secretary Hughes was not speaking of European affairs, but of 
the principles upon which the-cooperation of the American Republics should 
be based—at least: he stated those principles as far as the United States are 
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concerned, in whose behalf he is, by virtue of his office, authorized to speak. 
In its outlook upon the American continent, and the relatiens which should 
exist between the American Republics, America is one, if the views of Mr. 
Hughes, representing the North, and Dr. Céspedes, representing Latin 
America, are to be accepted. In clear, precise and unmistakable terms, 
the American Secretary of State explained the policy of his country, - 


F'irsi.—We recognize the equality of the American Republics, their 
equal rights under the lgw'of nations. Said Chief Justice Marshall: : 
“No principle of general law is more universally acknowledged than 
the perfect equality of nations. * =~ * It results from this equality 
that no one can rightfully impose a rule upon another.” 

At the first session of the American Institute of International Law, 

: held in Washington in the early pars of 1916, the jurists representing 

- the American Republics adopted a declaration of the rights and duties 
of nations. This declaration stated these rights and duties “not in 
terms of philosophy or of ethics but in terms of law," supported by 
decisions of the Supreme Court of the United States. "The declaration ` 
_set forth the following principles: 

I. Every nation has the right to ex:st, and to protect and to conserve 
its existence; but this right neither "mplies the right nor justifies the 
act of the state to protect itself or to conserve its existence by the 
commission of unlawful acts against innocent and unoffending states. . 

Il. Every nation Eas the right to independence in the sense that it 

‘has a right to the pursuit of happiness and is free to develop itself 
without interference or control from other states, provided that in so 
. doiny it does not interfere with or violate the rights of other states. 

III. Every nation is in law and before law the equal of every other 
nation belonging to the society of rations, and all nations have the 
right to claim and, &ccording to the Declaration of Independence of 
the United States, "to assume, among the powers of the earth, the 
separate and equal station to which the laws of nature and of nature's 
God entitle them." 

IV. Every nation has the right to territory within defined boundaries 
and to exercise exclusive jurisdiction over its territory, and all persons 
whether native or foreign found therein. 

V. Every nation entitled to a right by the law of nations is entitled 
to have that tight respected and protected by all other nations, for 
right and duty are correlative, and the right of one is the-duty of all to 
observe. 

Tt can not be doubted that this declaration embodies the fundamental 
principles of the policy of the United States in relation to the Republics 
of Latin America. 


It is impossible to overstate the importance of Secretary Hughes’ address, 
for it appears to be the first time that a Secretary of State, speaking under 
a restraining sense of official responsibility, has declared that the policy of 
the United States is not a thing of philosophy or of ethics, but that it is 
based upon distinct and concrete principles of jaw, which he states as inving 
-the approval of the Supreme Court of the United States. 
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In embarking upon American relations we are not setting forth upon 
uncharted seas;-and the compass is hefore the eyes of him who steers the 
Ship of State. : 

James Brown Scorr. 


CUBA AND THE UNITED STATES: EXCHANGE OF AMBASSADORS AND OF VIEWS 


"The United States and Cuba decided, in the course of the present year, 
to raise their legations to the rank of embassies. The United States ac- 
credited as its first Ambassador is Cuba, Major General Enoch H. Crowder; 
Cuba has more recently appointed Dr. Cosme de la Torriente as its Am- 
bassador. 

Under ordinary conditions an ambassador comes, an E E goes. 
He presents his credentials and makes an address. His -credentials are 
received and an address is made in reply by the chief executive. In all this 
change there is, however, a constant element, the state, and if it could 
speak in its own behalf, it might well use the words which Tennyson has 
attributed to the brook: “For men may come and men may go, but I go 
on forever.” ; 

The state speaks through its agent and each agent of the state on this 
occasion took advantage of the change from legation to embassy to express 
the policy of his country. The American Ambassador and the President 
of the United States outlined the policy of their country to Cuba: the 
Cuban Ambassador and the President of Cuba sought to define the policy 
of their country to the United States. Therefore, the addresses delivered 
on this occasion have an importance which they would not otherwise possess, 
. for they state the interests of the two neighboring republics and define the 
policies which they would pursue. 

General Crowder has had a long and distinguished career in the Army i 
of the United States. It was he, who, many years ago, captured Sitting Bull. 
More recently he^was Provost Marshal General during the war with Ger- 
many, and through his initiative, skill, and relentless energy, the large army 
for service in the World War was admirably and promptly recruited. Dur- 
ing the Spanish American War he served in the Philippines, rising to the 
rank of Brigadier General of Volunteers. During the intervention in Cuba 
during President Roosevelt’s administration, he was Secretary of State and 
Justice (1906-1908) and was responsible for the series of laws which were 
enacted in order to prevent a recurrence of conditions which might lead the 
United States to intervene in the future. Quite recently, he was sent to 
Cuba as the personal representative of President Wilson and was continued 
as such by his successor, President Harding. 

& To General Crowder's initiative and knowledge of Cuban laws and local ` 
conditions are due the adjustment of the presidential difficulty which trou- 
bled that sorely tried little island. 
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General Crowder was formally received by Alfredo Zayas, President 
of the Republic of Cuba, on March 5, 1923. The address which the 
. Ambassador delivered on that occasion in presenting his credentials, is 
one of those rate documents which says all that is to be said, and leaves 
little or nothing to be added even in the way of comment. This is what the 
Ambassador said: 


The relations of our respective countries have à high significance. | 
They are not only members of the great confraternity of enlightened 
nations of the world, but are sister republies of America, with the same 
ideals of liberty, and of traditions oi justice to all. The bonds of 
affection and respect which unite our countries are strengthened by the 

: fact that both have been, not only neighbors in peace, but also brothers 
in arms in two great i onfliets, each having for its righteous aim similar 

. and related ends. Fonds of mutual interest and friendship, born of 
such associations, are well nigh indissoluble. 

I need not say, Mr. President, that I esteem as a very great hone 
the elevation of my representation here from Special Representative of 
the President of the United States to Ambassador Extraordinary and 
Plenipotentiary of the President and of the nation, but my appreciation 
of that honor lies principally in the opportunity it affords me for service 
to both countries. I have additiona. satisfaction in the fact that my 
entrance upon my duties as diplomazic representative of my Govern- 
ment in Cuba occurs at a time when she policy of open diplomacy and 
frank cooperation among nations, to the exclusion of ulterior purpose, 
has become so generally recognized as to constitute a rule of conduct 
for me near your Government. Under such conditions we may look 
forward to complete success in the rezlization of the very strong desire 

of my Government that all those great transfofmations which have 
been undertaken under Your Excellency’s administration for the wel- 
fare of the Republic of Cuba will be continued and LE in a 
definite way. 


Presentation addresses are Ta formal documents. Were it not be- 
neath the dignity of diplomacy, they might be called “cut and dried”. 
General Crowder’s was dignified and full of feeling. The reply of President 
Zayas is equally dignified and full of feeling, with more than a suggestion of 
the equality upon which diplomatic relations must be based. On these 
- occasions the ambassador or minister usually speaks in his own language; 
Americans are-required to use English, or as our Revolutionary forefathers 
preferred to call it—the language of the United States. President Zayas 
naturally replied in Spanish as the language of Cuba. Each actor on the 
international stage furnishes the other with a copy of the address in the. 
language of the original and in translation, and, faithfully reproduced in the 
official English translation, this is what President Zayas said: 


The reference which you have so wisely made of the lofty significance 
which the relations between our respective countries have, fills me 
with satisfaction, because not only do you remind us that both are 
members of the great confraternity of civilized nations, but that they 
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maintain the same great ideals of liberty and of justice toward all, they 
being sister fepublics of America. . 

During days as glorious as they were decisive we maintained together 
the supreme ideal of the Cuban people of being free and independent; 
in order to constitute à republican government in Cuba founded upon 

` democratic principles; and united by common sentiments we were 
_ later joined in a double enterprise, in favor of the good of humanity. 

Th heseáre memorable events which have naturally originated growing 
ties“of friendship and which had as a.precedent and solid foundation 
“the unforgettable and noble joint resolution of your honorable Congress 
of April 19, 1898 in which it was declared that the people of the Island 
of Cuba are, and of right should be free and independent, and that the 
United States deny having any desire to exercise jurisdiction or sover- 
eignty, nor to intervene in the Government of Cuba unless it be to 
pacify it, and affirmed their intention of leaving the dominion and 
government ‘of the Island to its people, once its intention was realized. 
Such beautiful statements have engraved an indelible sentiment of 
gratitude in our hearts. , 


Cuba has made an exchange in kind. Dr. Torriente has had an excellent 
military career, and has for years past been prominent in the domestic and 
foreign service of his country. In the days of American neutrality toward 
Spain, Dr. Torriente, then a young man, visited the United States in behalf 
of the Cuban Junta. His purpose was to fit out what is called filibustering 
expeditions against Spanish authority in Cuba. His actions brought him 
into conflict with the neutrality laws of the United States. On one*occasion 
he was defended by no less a person than the Honorable George Gray, then 
United States Senator from Delaware, and later a Circuit Judge of the 
United States. On more than one occasion Mr. Torriente inspected Ameri- 
ean prisons from the inside, beeause of his patriotic activities. Later, he 
had an occasion to inspect British prisons in the West Indies for the same 
cause. But when the United States declared war against Spain, Mr. Tor- 
riente was able to exchange filibustering for active soldiering in the field. He 
landed in Cuba, serving with one army after another, reaching the rank of 
Colonel, and Chief of Staff of an Army Corps. After the independence of 
his country was secured, he had the honor to represent Cuba in Spain and 
to sign the first treaty between the mother country and its rebellious off- 
spring. Later he was Secretary of State in the Cabinet of President Meno- 
cal; still later a Senator of Cuba and Chairman of the Committee on Foreign 
‘Affairs of the Senate; more recently, a representative of Cuba.in the Assem- 
bly of the League of Nations, of which in the present year he had the great 
honor to be president. 

From Geneva, he came to Washington, where, on the 13th of December, 
1923, he was officially received by the President of the United States. On 
‘that occasion he delivered an address full of good will to the United States, 
expressing his gratitude for the intervention of the, United States, which 

procured the liberty of his country, assuring the President that all who 
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participated in the great and trying movement are truly grateful to the 
United States, and that the present generation is likewise inspired by a 
spirit of gratitude. 

But why continue a summary?—-His. address states his views and the 
views of his country! - 


In entering upon the duties of my office by addressing Your Excel- 
. lency in the name of the President of Cuba and, therefore, of my 
nation, I cannot but recall the days, which are already somewhat, dis- 
tant, during which the Cubans struggled bravely to obtain their in- 
dependence and the great American people, whose President was then 
the eminent statesman William McKinley, accepted with enthusiasm , 
the declarations of the memorable jcint resolution of April 20, 1898, in 
which the Congress recognized and affirmed, then and for all time, the 
principle for which the heroic soldiers of "Maximo Gomez, Antonio 
Maceo and Calixto Garcia were giving up their lives. ' 
As a member of the glorious legion which, under the command ‘of 
Calixto Garcia joined the American Army led by General Shafter which 
had disembarked and laid siege to the city of Santiago de. Cuba, I had 
the honor of fighting alongside of the generous foreigners who were offer- 
ing their lives or shedding their blood to achieve that which their 
country had promised the world: the independence of Cuba. Till then 
I had entertained, in common with all soldiers of Cuba, a great admira- 
` tion and sympathy for the United States of America; at that time, to ` 
those sentiments there was added the most profound gratitude, such 
as is natural that every heart should- feel when a great good has been 
received. And what other benefit could exceed the powerful and 
decisive aid rendered us in obtaining our sacred and much longed for 
independence, for which, during the greater parf of the past century, 
thousands of Cubans perished in exile, in prisons, on the scaffold and 
_on the battlefields? These sentiments are today those of all Cubans 
who were men at the time of the establishment of the republic, they are 
at the same time the sentiments of all the younger generation, which 
since then has grown up cherishing great devotion to their country, 
and it is those sentiments which make the mission which I now under- 
take an especially grateful one, since I am among those who consider 
that there can be no really fruitful diplomatic action which is not based 
on sympathy and appreciation for the nation to which one is accredited. 
But I would not be loyal if, in speaking to Your Excellency, in the 
name of the President of Cuba, I did not recognize that, at times, as 
Your Excellency well knows, in the daily relations between the Govern- 
ments of Washington and Havana, differences in judgment have arisen, 
which in the long run might have produced sentiments distinct. from 
those which should prevail between two peoples so closely united by 
their geographical situation, by history, in which there are pages com- 
mon to both of them, and by great material interests of all sorts, had 
it not been that the statesmen of the two countries have on all occasions 
endeavored to prevent, or to do away with, difficulties of every kind, 
. yielding at times somewhat in their opinions and even in what they 
considered to be their rights in accordance with their interpretation of 
the convention which permanently regulates our mutual relations. 
The Cubans pdssed from the condition of a colony, to a Republic, as 
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did all the other peoples of our race in America, when popular TRUM 
had not yet-attained the degree of perfection necessary for the best 
exercise of the rights which the constitution of every democratic state 
grants to its citizens. In order to reach that degree of perfection in the 
functioning of her institutions, of which the majority of her sister na- 
tions of America are today a model, the Republic of Cuba, although we 
: recognize that she began her independent existence at a more advanced 

. period of civilization—three quarters of a century after the former— 

has had and will still have to struggle against difficulties of every kind, 

as for & long term of years other peoples who did not suffer the evils of 
which Cuba has been the victim have been compelled to do, until by 
degrees she shall rid herself of them, as she has gradually been doing. 

When these evils are recalled and set forth one by one by her critics, if 

the latter are shown, in contrast to those evils, the virtues, the achieve- 

ments and the progress of the Cuban people, they will surely be con- 
founded and, if they act in good faith, they can be brought to recognize 
their error. 

Fortunately, Mr. President, up to the present time, in the course of 
our independent existence, Your Excellency's predecessors, as also. 
Your Excellency, have never forgotten the róle which the United 
States assumed with respect to Cuba, since the famous joint resolution 
of 1898 was voted, and thus it has been that your cooperation, whenever 
we have needed it, has ever been loyal and sincere. Nor have the 
Presidents of the United States failed to recognize the fact that in 
order that Cuba might continue to maintain its position as a sovereign 
and independent people in the consort of the free nations of the world, 

- nothing should be done to injure its international personality; as other- 
wise the cooperation which Cuba can lend'in the furtherancé of the 
great ends which, all America is called upon to realize, would greatly 
suffer, for not in vain has God placed Cuba at a point in the world at 
which the great routes of communication cross each other and is, for 
this reason, destined, at a future not far distant, to serve as a bond 
of union between diverse races and civilizations, as is evidenced by the 
fact that Havana should have been chosen unanimously by the nations 

` of this continent as.the seat of the Sixth Pan American Conference. 

Your eminent Secretary of State, Mr. President, speaking a few days 
ago before the American Academy of Political and Social Science at _ 
Philadelphia, declared his conformity with the declarations made by 
the American Institute of International Law at its first session held in 
Washington in 1916, which is as though Your Excellency himself had 
so affirmed, among which are the following: that “every nation has the 
right to exist, and to protect and to conserve its existence? ; that “every 
nation has the right to independence in the sense that it has a right to 
the pursuit of happiness and is free to develop itself without interference 
or control from other states, provided that in so doing it does not inter- 
fere-with or violate the rights of other states"; and that “every nation ` 
is in law and before law the equal of every other nation belonging to the 
society of nations". These declarations of the famous Institute, in 
voting which the highest juridical authority of Cuba took part, are the 
ruling principles in the international policy of the Government of 
President Zayas, and to second him in its development he has sent me 
here, confident that Your Excellency will lend Guba, as up to now has 

` been done, the friendly advice and aid of which Your Excellency’s 
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Secretary of State spoke in the address to which I have alluded above, 
thus making my mission extremely easy. 


The reply of President Coolidge is graciousness itself. Expressing the 
. satisfaction which would naturally be pleasing to the Chief Executive of 
- the United States at the mention of its services to Cuba, he stated in short 
but: measured language the desire of the American peoplé “to see that 
independence safeguarded and Cuban prosperity assured”. But, as in the 
case of the Ambassador, the President.should speak for himself: 
I value highly the appreciation which you so cordially express of the 
assistance rendered by the United States to Cuba during the latter's ' 
struggle for independence. It is the desire of our people to see that 
independence safeguarded and Cuban prosperity assured. 
. It is true, as you state, that differences of opinion have arisen re- 
. garding the position which the United States occupies with respect to 
Cuba. But I am sure that as regards the fundamental aspects of this 
position, our statesmen are in accord. 
In your remarks, you have referred to the time when you served with 
. forces of this country for the realization of a common ideal. It'is 
gratifying indeed that you are to cooperaté with us now in the further- 
.ance of our common desire for better understanding and mutual aid. 
You can count upon the ready support of this Re in your 
efforts to that end. : 
I have not failed to note the hope expressed by you, ‘on behalf of 
His Excellency President Zayas, that the friendly advice which- has 
been given to him from time to time by this government be continued. 
I take this opportunity to assure you that this government, as ever, 
entertains the highest solicitude for the welfare of Cuba. It vill gladly 
continue to be of service by means of the friend&y counsel and advice . 
which has invariably been given with à view to assisting the Cuban 
people to maintain àn independent existence and to diseharge their 
international obligations. 


It will not escape notice that Secretary Hughes’ address on the eines 
of the Monroe Doctrine (a portion of which is quoted in another editorial . 
comment in this number) has already- made its way to the Latin American ` 
countries, and that His Excellency the Cuban Ambassador, in his first 
official appearance in the United States laid great stress upon this statement 
of Secretary Hughes. Apparently, the two governments are in complete 
` accord upon the principle of equality, and upon the extent to which this 
. principle must obtain in international relations—at least in the relation 
between the American republies, if they are to be considered international. 
In reality, they are American, based upon the common principles of justice, 
mutual respect, and a desire to contribute to each other's advancement.. 

That General Crowder's tenure of office as Ambassador to Cuba may ` 
meet with the approval of the Cuban people, and that Mr. Torriente's tenure 
of office may meet with the approval of the United States is assuredly the 
desire of the friends of these free, sovereign and independent republies. 


JAMES Brown Scorr. 


. CURRENT NOTES 
BUPREMB COURT DECISIONS IN ALIEN LAND LAW CASES 


On November 12, 1923, the Supreme Court of-the United States handed 
down the following decisions, Terrace et al. v. Thompson; Porterfield and 
Mizuno v. Webb and Woolwine; and on the 19th of the same month, U. S. 
Webb, as Attorney General of California, and C. C. Coolidge, as District 
Attorney of Santa Clara County, Appellants, v. J. J. O'Brien and J. Inouye; 
and Raymond L. Frick and N. Satow, Appellants, v. U. S. Webb, as Attorney 
General of California, and Matthew Brade, as District Attorney of the City 
&nd County of San Francisco. 

The leading case, or rather the one in which Mr. Justice Butler, seii 
for the court, delivered a carefully reasoned and elaborate opinion, decided 
the four; each was on appeal before the Supreme Court from a District 
Court of the United States. The Terrace case arose under the Constitution 
and the laws of the State of Washington, the other cases under the laws of . 
California. These four cases, as decided in the District Courts, were the 
subject of an editorial comment in the Journal for July, 1922 (pp. 420—423). 
The facts in each arè similar. Japanese sought to lease agricultural land 
and to carry on the business of farming. The laws of Washington and 
California forbade this. The appellants contended that they were entitled 
to the right under the treaty with Japan, and that the laws of the States 
were unconstitutional for a variety of reasons. The Supreme Court declared ' 
that the laws were not unconstitutional. It also decided that Article I of 
the Treaty of 1911 with Japan only gave, so far as the present case was 
concerned, “the right to ‘carry on trade’ or ‘to own or lease and occupy 
houses, manufactories, warehouses and ships’, or ‘to lease land for residential 
and commercial purposes’ " and that this clause did not convey the right: 
to lease for agricultural purposes. Mr. Justice Butler also, showed that, 
according to the desire of Japan, this right was struck from a proposed 
draft of the treaty, in which Japanese subjects were to have the right “to 
lease land for residential, commercial, industrial,. manufacturing and other . 
lawful purposes.” 

In view of the fact that the four cases have been discussed in the 
editorial comment referred to, and that the Terrace case of Washington, 
and the Porterfield case of California, will be printed-in an early num- 
ber of the JOURNAL, it does not seem to be nonewary to consider them 
in detail. l 
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APPOINTMENT OF DELEGATES TO THE INTERNATIONAL COMMISSION OF JURISTS! 


Three governments have communicated to the Pan American Union the 
i names of their ‘representatives on the International Commission of Jurists, 
in accordance with the provisions of a resolution adopted by the Fifth In- 
ternational Conference of American States, held at Santiago, Chile, in 
March and April last. The Government of Guatemala has named Sr. Lic. 
don Antonio Batres and Sr. Dr. don José Matos; the delegates of Panama 
are Sr. Dr. Eusebio A. Morales and Sr. Dr. Horacio F. Alfaro, while-the 
United States will be represented on the Commission by Dr. James Brown 
- Scott and Prof. Jesse S. Reeves. All are prominent in the affairs of their 
respective countries, and have held positions of trust and responsibility. 

Dr. Batres and Dr. Matos were the two Guatemalan delegates to the 
International Commission of Jurists which met in 1912. Dr. Batres was . 
also the Guatemalan. delegate to the Third International Conference of 
American States, has served as Minister at Washington, and has occupied 
. the posts of Minister of Foreign Relations, of Public Instruction, and of 
Government. Dr. Matos has served as Secretary of the Guatemalan 
Legations at Madrid and Mexico City, as Sub-Secretary of Foreign Relations, 
and was & delegate to the Second Pan American Scientific Congress. 

Dr. Eusebio A. Morales has served his country in many important capac- 

- ities, including that of Minister to the United States, and during the adminis- 
tration of President Valdes served as Secretary of Government and Justice. ` 
Dr. Alfaro, a graduate of the University of Cartagena, served for some years 
as.a member of the judiciary. In 1907 he was senton a special diplomatie mis- 
sion to Colombia, and in 1908 became Secretary of Foreign Affairs of Panama. 

Of the two United States delegates, Dr. Scott, as President of the Ameri- 
can Institute of International Law and Secretary of the Carnegie Endow- 
. ment for International Peace, has long been prominent in the field of inter- 
national affairs. He was a delegate to the Second. Hague Conference in 
1907, a technical delegate to the Paris Peace Conference in 1919, and served 
as legal adviser to the Conference on Limitation of Armament, held at 
Washington in 1921. Prof. Reeves is Professor of Political Science at the 
University of Michigan, Associate Editor of the "American Journal of 
International Law,” as well as a member of the Society, and is also a member 

of the American Political Science Association. 

The commission, which is to meet at Rio de Janeiro in 1925, on the date 
to be determined by the Governing Board of the Pan American Union in 
agreement with the Government of Brazil, was originally created by the 
Third International Conference of American States, which adopted a con- 
vention providing for an International Commission of Jurists to prepare a 
draft of a code of private international law and one of public international 
law.. The commission met at Rio de Janeiro from June 26 to July 12, 1912. 
Although the convention called for one delegate from each country, the 

1Press notice of the Pan-American Union, November 18, 1923. 
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Governing Board of the Pan American Union i in fixing the date of meeting, 
provided for the,appointment of two delegates from each country, each 
delegation, however, having but a single vote. The following countries, 
sixteen in all, sent official delegations: Argentina, Bolivia, Brazil, Chile, 
Colombia, Costa Rica, Ecuador, Guatemala, Mexico, Panama, Paraguay, 
Peru; Salvador, United States, Uruguay, and Venezuela. _ 

Six distinct committees were organized at the first meeting of the com- 
mission to meet in different capitals of the American republics, to consider 
the following phases of international law: (1) Maritime war and the rights 
and duties of neutrals; (2) War on land, civil war and claims of foreigners 
growing out of such wars; (3) International law in time of peace; (4) Pacific ` 
settlement of international disputes and the organization of international 
tribunals; (5) Status of aliens, domestic relations and successions; (6) Mat- 
' ters of private international law not embraced in the previous enumeration, 
and including the conflict of penal laws. 

Two committees were then appointed to report at once upon a tentative 
- draft of two conventions covering extradition and the execution of foreign 
judgments. The committee on the convention on extradition made a full 
. report, which was discussed and, in slightly amended form, approved by the 

- Congress. No action, however, has been taken thereon by any of the 
governments represented at the conference. In considering the convention 
on the execution of foreign judgments, it was decided to refer the question 
„to one of the special committees. 

The commission then adjourned to meet again in 1914, but owing t the 
outbreak of the Euxopean War this meeting never tock place. Of the 
special committees appointed only that named to consider the status of 
aliens, domestic relations and successions held a meeting, but as the com- 
mission itself failed to meet in 1914, it was impossible for this committee to 
present its report. l 

With the object of continuing the work started in 1912, the Fifth Inter- 
national Conference of American States adopted a resolution reorganizing 
the commission, and requesting each government of the American republics 
to appoint thereon two delegates. In addition to the program mapped out 
in 1912, the commission has been entrusted by the Santiago Conference with 
a number of additional functions, among them consideration of the status of 
children of foreigners born within the jurisdiction of any of the American . 
republics; the rights of aliens resident within the jurisdiction of any of these 
republics; and the study of the project submitted by the Costa Rican ~ 
delegation to the Fifth International Conference of American States for the 
creation of a Permanent American Court of Justice. The resolutions of the 
commission will be submitted to the Sixth International Conference of 
American States, to meet at Havana, Cuba, in order that, if approved, they’ 
may be communicated to the respective governments and incorporated in 
conventions. 
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The Times (London); Wash. Post, Washington Post. 


M ay, 1928 i 
12 Eceyrr—Persia. Provisional commercial agreement concluded by 
' exchange of notes. Commerce reports, Nov. 5, 1923, p. 385. _ 


June, 1928 Mr 
28 BELGIUM—DENMARK. Agreement concerning aerial navigation 
signed at Copenhagen. Monit., Oct. 21, 1923, p. 5145. 


29 BELGIUM—LUXEMBURG, Concluded special convention in execution 
of Article 22 of the Madrid Postal Convention of Nov. 30, 1920 and 
Article 13 of the Arrangement concerning.registered mail Text: 
M onit., Sept. 1, 1923, p. 4343. 


July, 1923 

17 io Oct. 7  TANGrER CoNFERENCE. Conference of experts representing 

Great Britain, France and Spain adjourned on July 17, and re- 

sumed sessions on Aug. 22. On Oct. 7 negotiations were suspended. 

Cur. Hist., Nov. 1923, 19: 332. Session which was to have been ` 
held in Paris, Oct. 22, àdjourned, following demand of Italy for 
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July, 1928 


admission by her delegates. On Oct. 23, the U. S. State Depart- 
ment published text of note to British, French and Spanish govern- 
ments reiterating its request for maintenance of principle of open 
door in Tangier settlement. Date for reassembling of conference 
fixed for Oct. 27. Cur. Hist., Dec. 1923, 19: 504. 


21 AusrRIA—PoRrUGAL. Commercial treaty signed, effective Aug. 1, 
1923. D.G.,July 31, 1923. Commerce reports, Oct. 1, 1923, p. 55. 


28 PorANpb—Tuxxry. ‘Treaties signed at Lausanne: (1) Commercial 
agreement, containing "most-favored-nation" clause; (2) Agree- ` 
ment covering settlement of citizens of one country in territory of 
the other, by which equality of rights is guaranteed; (3) "Treaty of 
friendship. Commerce reports, Oct. 1, 1923, p. 55. 


24 ` France—Great Britain. Notes exchanged between British and 
French delegates at Lausanne regarding concessions in territories 
detached from Turkey and Article 34 of Treaty of Lausanne of 
July 24, 1923 (Egyptian nationality). G. B. Treaty series, no. 
17-18 (1923). Cmd. 1946-1947. 


24  PoLAND—TURXEY. Subsidiary treaty signed.at Lausanne, Cur. 
"^ Hist., Dec. 1023, 19: 88. f 


27 PAN AMERICAN COMMISSION OF CHILE. Organized by Presidential 
decree, in conformity with provisions of Article IV of resolutions 
concerning “the Pan American Union, approved by the Fifth 
International Conference of American states. Text: P. A. U., 
Dec. 1923, p. 550. . 


August, 1923. - . : 
4 AFGHANISTAN—-GREAT Britain. Ratifications exchanged at London 


of trade convention of June 5, 1923. G. B. Treaty series, no. 21 
(1923). Cmd. 1977. d 


8 to Sept. 21 Fromm Question. Premier Mussolini of Italy on Aug. 8 in- 
formed Yugoslav delegation of the Mixed Commission in Rome 
that Italy would consider herself free to resume full liberty of 

. action unless agreement was reached by Aug. 31. N. Y. Times, : 
Aug. 25, 1923, p. 3. On Aug. 31, Mixed Commission reached 
agreement whereby Fiume should be administered by Mixed 
‘Commission, on which Italy, Yugoslavia and Free State.of Fiume 
should be represented. N. Y. Times, Sept. 8, 1923, p. 3. On 
Sept. 12 and 15 the Treaty of Rapallo of 1920 and the Agreement 
of Santa Margharita of 1922 were filed with the League of Nations 
by Yugoslavia and Italy. N. Y. Times, Sept. 16, 1923, p. 4. On 
Sept. 16, the Fiume government resigned and General Giardino of 
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August, 1928 

Italian army was appointed Military Governor. N. Y. Times, 

` Sept. 17, 1923, p. 1. On Sept. 21, Yugoslav government replied to 
latest Italian proposal providing for aunexatios by Italy of Italian 
part of Fiume and by Yugoslavia of the Slav section and for run- 
ning the governments of Fiume and Porto Barras as a single entity, 
under Mixed Commission. N. Y. Times, Sept. 22,1923, p. 4. 


14 BELGIAN LUXEMBURG Economic UxroN—PorAND. Commercial 
treaty of Dec. 30, 1922 ordered promulgated in'Belgium. - Monit., 
Oct. 4, 1923, p. 4894. 


14 Great Britarin—Itaty. Arbitration agreement of Feb. 1, 1904 
renewed for five years by exchange of notes. Text: G. B. Treaty 
series, no. 22, 1923. Cmd. 1878. : 


15- 17 INTERNATIONAL MARITIME CONFERENCE. Held at Gothenburg with ` 
nine countries represented. Text of resolutions: L. N. Q. B., Oct. 
1923, p. 192. : 


15-18 INTERPARLIAMENTARY Union. Twenty-first conference held in 
Copenhagen. Bul. interparl.; July-Aug. 1923. Cur. Hist., Oct. 
1923, 19: 158.. ots 


16 Riga CowrERENCE. Esthonia, Latvia and Finland concluded 
econference on cooperation in matters affecting extradition of 
criminals, passport regulations, policy toward Soviet Russia, etc., 
Cur. Hist., Oct. 1923, 19:159. 


17 CZECHOSLOVAKIA—FRANCE. Commercial treaty signed at Paris. 
"Ga. de Prague, Aug. 22, 1923, p. 3. Text: J. O:, Aug. 31, 1923, 
p. 8518. 


17 to Nov. 12 PERMANENT Court or INTERNATIONAL JusTICE. On Aug. 17, 
rendered judgment in S. S. Wimbledon case to the effect that ` 
Germany was at fault in closing Kiel Canal. L. N. M: S., Sept. 
1923, p. 163. On Sept. 10, delivered advisory opinion in favor of 
Germany on question concerning rights of German settlers in 
Poland. On Sept. 15, gave advisory opinion on question regarding 
interpretation of Article 4 of Polish minorities treaty, declaring 

' eompetence of League of Nations to deal with the question. 
. L. N. M. S., Oct. 1923, pp. 190-192. Cur. Hist., Oct. 1923, 
19:150. On Nov. 12, the court met in extraordinary session to 
discuss delimitation of frontier between Poland and Czechoslovakia. 
"N. Y. Times, Nov. 18, 1928, p. 2. L.N. M. S., Nov. 1923, p. 243. 


20 to Oct. 28 GERMAN Reparations. Reply of France of Aug. 20 to 
British note of Aug. 11 published as Yellow Book on Aug. 22. 
Text: N. Y. Times, Aug. 23, 1923, p. 1. Europe, Sept. 1, 1923, 
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August, 1928 ` : i 

p. 1104. Cur. Hist., Oct. 1923, 19:61. ` Belgian reply delivered to 

British ambassador on Aug. 27. Text: Times, Aug. 29, 1923, p. 6. 

` Europe, Sept. 1, 1923, p. 1121. On Sept. 26, President Ebert of 

Germany issued formal proclamation announcing end of passive 

- ` resistance in the Ruhr. Text: N. Y. Times, Sept. 27, 1923, p. 2. — 

' Nation (N. Y.), Nov. 14, 1923, p. 565. On Oct. 12, German 

government announced that payments to Ruhr unemployed would 

be discohtinued after Nov. 17. Agreement reached between 

miners’ unions and French authorities for resumption of work at 

certain mines. The German government, on Oct. 16, renewed its 

request for cooperation of France, Belgium and Germany in restora- 

tion of industrial operations in Ruhr, but Poincaré rejected it. 

Cur. Hist., Dec. 1923, 19:360. N. Y. Times, Oct. 18, 1928, p. 1. 

New German note sent to Reparation Commission on Oct. 23, 

declaring inability to make deliveries in kind and asking examina- 

tion of Germany’s capacity to pay. Text: N. Y. Times, Oct. 25, 
1923, p. 3. Cur. Hist., Dec. 1923, 19: 367. 


22 GREAT Bmrramv—SoviET Russia. Chicherin sent note to British 
agent in Moscow in protest against raising of British flag on the 
Isle of Wrangel as violation of Russian sovereign rights. Russtan 
information, Sept. 1, 1928, p. 131. 
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August, 1923 


26 DzwNMARK—LiTHUANIA. Temporary agreement regulating commer- 
cial and shipping relations on basis of most-favored-nation treat- 
ment, arranged by exchange of notes. Commerce reports, Oct. 
29, 1923, p. 313. 


27 io Sept. 29 Grezce—Iraty. On Aug. 27, General Tellini of Italy, 
_ president of the International Delimitation Commission, and four 
members of his suite, were murdered near Janina. Italy issued 
ultimatum to Greece on Aug. 29, part of which Greece accepted on 

Aug. 30, but rejected indemnity demand. Council of Ambassadors 

ordered Greece to investigate crime. On Aug. 31, Italian fleet 
bombarded Corfu and occupied the island. Italy made new de- 

mands and sent communication to the Powers. On Sept. 1 

Greece appealed to League of Nations under Article 15, of the 
Covenant.- Italy denied League’s right to interfere. . League 

- Council discussed the matter and exchanged views with Conference 

of Ambassadors. On Sept. 7, Ambassadors sent note to Greece 
embodying nearly same terms as Italy’s original demands. ‘Terms 
accepted by Greece, without reservation. Italy also accepted 

- terms and agreed to evacuate Corfu and other islañds when Greece 

" had satisfied Italy’s demands for reparatiors. Cur. Hist., Oct. 

1928, 19: 148. Communiqués issued by Ambassadors’ Councils 

Sept. 9 and 26. Texts: Times, Sept. 10 and 27 sss 

27, Corfu was evacuated. 3 
structed Swiss Nati 
Italy. Cun 
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September, 1928 : ` . 
2 - Potanp—Sovier Russré. Poland sent note to Soviet government 
stating her readiness to recognize Soviet Federation provided all 


republics in the Union would observe conditions guaranteed by 
. , Riga treaty. Cur. Hist., Oct. 1923, 19: 171. 


3-29 LEAGUE or Nations AssEMBLY. Fourth session held at Geneva, 
with forty-seven states (members) represented at the outset and 
two new members, Irish Free State and Abyssinia admitted in 
course of session. Elected M. Pessoa judge of Permanent Court 
of International Justice to succeed Judge Barbosa. Decided to ask 
Council to communieate draft treaty of mutual assistance to all 
governments for their opinion. Elected six non-permanent mem- 
bers of the Council (Uruguay, Brazil, Belgium, Sweden, Czecho- 
slovakia, Spain). Draft amend t to Art. 10, submitted by 
Canadian governm S not adopted, one 

_ member, Poss abstaining from 
pual' assistance. 
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September, 1928 l , : : 
8 FRANCE—NETHERLANDS. Aerial navigation arrangement signed. at 
- Paris, July 2, 1923, of which ratifications were exchanged on Sept. 
3, promulgated in France. J. O., Sept. 11, 1923, p. 8920. 


8 FRANCE—POLAND. Treaty concerning property rights and inter- 
ests, signed Feb. 6, 1922, of which ratifications were exchanged on 
"Aug. 2, promulgated:in France. Text: J. O., Sept. 11, 1923, 
p. 8918. . 


'8 INTERNATIONAL Ponrcm Conersss. Closed at Vienna, after agreeing 
‘to establish an international criminal police commission in Vienna 

as preliminary to creation of an international police bureau in 

- principal countries.of the world. Wash. Post, Sept. 9, 1923, p. 6. 


Admitted to League of Nations. Wash. Post, 


8 IRISH Free STATE. 
umes. Sept. 11, 1923, p. 19. L. N.. 









ion for settlement 


* 





CHRONICLE OF INTERNATIONAL EVENTS 135 


` September, 1923 
28 EruHioPrA (AnvssiN1A). Admitted to League of Nations. L. N. 
M. S., Oct. 1923, p. 196. 
29 France—Great Bmrrarw. Declaration signed at Paris concerning 
oyster fisheries outside territorial waters., Text: J. O., Sept. 30, 
1923, p.. 9506. G. B. Treaty series, no. 31 (1923). Cmd. 1996. 
l ‘October, 1928 


1 IMPERIAL Conrerence: British imperial conference opened in 
London on Oct. 1 and Imperial economic conference on Oct. 2. 
Cur. Hist., Nov. 1923, 19: 320. Times, Oct. 2-3, 1923, p. 12. 
Amari Times, Nov. 12, 1923. Cmd. 1987. 


wee Ov Ored- 
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October, 1923 


10 


1l" 


12 to Nov. 7 Economic CONFERENCE 


Prasant CoNFERENCE. First International Peasant Conference, 
with object of creating world-wide peasant farmers’ body, opened 
in Moscow with one hundred delegates from forty countries, in- 
‘cluding the United States, Argentina and Mexico. Cur. Hist., 
Nov.—Dec. 1923, 19: 336, 507. 

PALESTINE. Sir Herbert Samuel, British High CORDON pro- 
posed to set up an Arab agency, parallel to Jewish agency authorized. 
by the mandate, to cooperate with administration in matters 
affecting Arab interests, but the Arabs rejected the plan. Cur.. 
Hist., Dec. 1923, 19: 514. ` 
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October, 1928. — ‘ 

16 | LesAauE or Nations Covenant. Membership of special commission 
of jurists to report to Council on legal interpretation of the Cove- 
nant announced by Secretariat. Commission consists of M. Adachi , 
of Japan, Juan Antonio Buero of Uruguay, Henri Fromageot of 
France, Vittorio Orlando Ricci of Italy, M. Unden of Sweden, 
Sefior Villa Urrutria of Spain, Charles de Visscher of Belgium, and 
Dr. J. A. van Hamel of Holland; director of Judicial Bureau of the 
League. Cur. Hist, Dec. 1923, 19: 496. N. Y. Times, Oct. 17, 
1928, p. 2. ; 

16 . Ponawp—Tunxzv. Perpetual treaty of peace approved by Polish 
cabinet. Wash. Post, Oct. 17, 1928, p. 1. 


17 HuwGARIAN Reconstruction. Reparation Commission sanctioned 
a twenty-year moratorium for Hungarian reparation payments and 
invited League of Nations to frame plan for reconstruction similar 
to that for Austria. Cur. Hist., Dec. 1923 nm 


AUSTRIA—SOVIET 






18 — 
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from Oct. 13-27. Text of proclamation: Times, Oot. 24, 1923, p. 
14. On Oct. 29, the Republic issued a greeting to the world: Text: 
N. Y. Times, Oct. 30, 1923, p. 1. On Oct. 31, Great Britain in- 
formed Belgium and ‘France. that legality of Dtovisiohal govern- 
ments within the occupied territory was not recognized. N. Y. 
Times, Nov. 1, 1923, p. 3. M. Poincaré replied on Nov.'2, de- 
'elaring Treaty of Versáilleswasnotinvolved. Cur. Hist., Dec. 1923, 
19: 366. On Nov. 9 and 14, notes were exchanged between France 

. and Great Britain relative to effect Separatist movement would 
have on the Treaty. N. Y. Times, Nov. 15, 1928, p. 2. 


22-20 INTERNATIONAL LABOR CONFERENCE. Fifth session held at Geneva. 
I. L. O. B., Nov. 7, 1923, p. 183. Cur. Hist., Dec. 1923, 19: 486. 
27 Turkish REPusSL:c. National Assembly at Angora voted establish- 


|. - ^- ment of a republic. Mustapha Kemal Pasha elected President. - 
Times, Oct. 30, 1923, p. 1, outs Hist., Dec. 1928, 19: 512. - 
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“12 


12 


-13 


13 


13 


Mrxep CLAIMS COMMISSION (UNITED STATES AND GERMANY). 
Announced four decisions determining German liabilities for Ameri- 
can claims, including those growing out of Lusitania case. No 
specific awards in Lusitania case. Wash. Post: Nov. 6, 1923, p. 2. 


MILITARY CONTROL Commission. Allied ambassadors sent note to 
Germany on Nov. 6 demanding that Commission be.permitted to 
resume work at once, to determine'if German armed forces exceed 
the number laid down in Versailles treaty. N. Y. Times, Nov. 7, 
1923, p. 1. 


Bavarian Reyout. Adolph Hitler, General Erich von Ludendorff, 
and Dr. Gustav von Kahr seized control at Munich and appointed 
themselves a triumvirate of rulers for the nation. Proclamation 
issued in Germany on Nov. 9 asking support for national govern- 
ment. Text: N. Y. Times, Nov. 9, 1928, p. 1. The revolt came 
to a sudden end with capture of leaders. N. Y. Times, Nov. 10, 
1923, p. 1. ` 


Worb Peace Puan. World Federation of Education Associations 
announced conditions for contest for $25,000 prize to be awarded 
for plan considered most likely to bring to the world the greatest 
security from war. Rules: Evening Star, Nov. 8, 1923, p. 23. 


CALIFORNIA ALIEN Lanp Law. Declared valid by U. S. Sffpréeme 
Court. Wash. Post., Nov. 13, 1923, p. 2. ii Court, no. 26 
and 111, Oct. term, 1923. 


Fınrann—Porann. Commercial treaty signed at Warsaw. p 
Nov. 18, 1923, p. 1. 


INTERNATIONAL Commission oF Jurists. State Department an- 


nounced appointment of James Brown Scott and Jesse S. Reeves 
as American delegates to conference on codification of international 
law to be held in Rio de Janeiro in 1925. Wash. Post, Nov. 16, 
1923, p. 9. 


Cuite—Prrv. Chile and Peru presented arguments to President 
Coolidge as arbitrator in Tacna Arica dispute. N. Y. Times, 
Nov. 14, 1928, p. 10. 


FRANCE—GERMANY. Agreement reached between General Degoutte 
and German government concerning future status of railroads in 
occupied territory and establishing modus vivendi with state 
railroads in unoccupied territory. Summary: N. Y. Times, Nov. 
13, 1923, p. 2. 


FREDERICK WILLIAM, ex-crown prince of Germany. Arrived at Oels, 
Germany, from exile in Holland. Wash. Post, Nov. 14, 1923, p. 1. 
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November, 1928 

15 INTERNATIONAL CONFERENCE ON COMMUNICATIONS AND TRANSIT. 
Second general conference convened at Geneva, Consul at Geneva 
acting as observer for United States.: Wash. Post, Nov. 23, 
1923, p. 1. 


INTERNATIONAL 'CON VENTIONS 


wat NAVIGATION. Paris, Oct. 13, 1919. 
Adhesion: 

Uruguay. Sept. 6, 1923. D. 0. (Uruguay), Oct. 1, 1928, núm. 5240. 

AERIAL NAVIGATION. Paris, Oct. 13, 1919. Protocol. Paris, May 1, 1920. 


Ratifications deposited: 
Italy. April 10, 1923. Monit., Aug. 24, 1993, p. 4170. 


AGRICULTURAL WORKERS’ Associations. Geneva, Nov. 17, 1021. 
Ratification: re 
Czechoslovakia. Aug. 31, 1923. J. L. O. B., Sept, 12, 1923, p. 105. 
Arms AND AMMUNITION TRADE.~ Saint Germain-en-Laye, Sept. 10, 1919. 


Adhesion: 
Uruguay.: Sept. 6, 1923. D. O. (Uruguay), Oct. 1, 1923, nüm. 5240. 


Esse Navieation. Dresden, Feb. 22, 1923. 
` Promulgation: 
. Belgium. April 7, 1928. Monit., Aug. 30, 1923, p. 4294. 
EMPLOYMENT OF CHILDREN AS MES AND Stoxers. Geneva, Nov. ll, 
1921. : ; 


' Ratification: 
Rumania. Aug. 22, 1923. I. L.O. B., Sept. 12, 1923, p. 106. L. N. 


. O. J., Oct. 1923, p. 1231. 
EMPLOYMENT OF CHILDREN IN AGRICULTURE. Geneva, Nov. 16, 1921. 


Ratification: 
Czechoslovakia. Aug. 31,1923. J. L.O. B., Sept. 12, 1923, p. 105. 


. Freepom or Transit. Barcelona, April 20, 1921. 
Adhesion: i 
Malay States: Aug. 22, 1923. L. N. O. J., Oct. 1923, p. 1133. 
' Ratification: 
Latvia. Sept. 29, 1923. 
Norway. Sept. 4, 1923. 
Rumania. Sept. 5, 1923. He N. O. J., Oct. 1923, p. 1133. 
Ratification deposited: 
Czechoslovakia. 
Rumania. L. N. M. S., Oct. 1923, p. 199. 
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Geneva Convention. Aug. 22, 1864. "Revisions. 
"Adhésion: - ; 
Albania. Sept. 13, 1923. E. G., Oct. 10, 1923, p. 311. 
HUNGARIAN Peace Treaty. ‘Trianon, June 4, 1920. 
Ratification: 
-Portugal. Oct. 10, 19023. J. O., Oct. 23, 1923, p. 10110. 
INTERNATIONAL EXCHANGE OF Documents AND PUBLICATIONS. Brussels, 
March 15, 1886. 
Adhesion: i s 
Dominican Republic: Aug. 17, 1923. Monit., Sept. 12, 1928, p. 4577. 
LATIN American Union ror Mepican Instruction. Montevideo, 
‘Feb. 5, 1923. B 
Adhesion: 
Uruguay. Sept. 28, 1923, D. O. (Uruguay), Oct. 1, 1923, núm. 5240. 
LzagcuE or Nations. Covenant. Procotol of Amendments. Geneva, 
Oct. 3-5, 1921. 
Ratification: 
Albania. (Art. 4,6.) L.N. M. 8S., Nov. 1923, p. 246. 
Belgium. (Art. 4, 6, 12, 13, 15, 16, 26.) Sept. 28, 1923. 
Brazil. (Art.4,6,12,18,15,106,206.) July7,1923. ` 
France. (Art. 6, 12, 18, 15, 26.) Aug. 2, 1923. L. N. 0. J., Oct. 
..— 1928, p. 1134. 
Italy.” (Art. 6) . — € 
Latvia. (Art.6.) L.N. M. s. Oct. 1923, p. 197. 
Ratifications deposited: — 
Czechoslovakia. (Art. 4, 6, 12, 18, 15, 26.) L.N. M. S., Oct. 1928, 
p. 197. 
Esthonia. (Art. 4, 6, 12, 18, 15, 16, 26.) July 7, 1923. L. N. M.Š., 
Oct. 1923, p. 197. 
Greece. (Art. 12, 13, 15, 26) L. N. M. S., Sept. 1923, p. 173. 
Great Britain. (Art. 12. July 5, 1928. L. N. M. S., Aug. 1923, 
p. 144. f f : 
Rumania. (Art. 4, 6, 12, 13, 15,16,26.) L.N.M.S., Oct. 1923, p. 197. 
MEDICAL EXAMINATION OF YouwNG Persons EMPLOYED AT SEA. Geneva, 
Nov. 10, 1921. 
Ratification: : : 
Rumania. Aug. 22,1923. I. L.O. B., Sept. 12, 1923, p. 106. 
Motor VEHICLES, INTERNATIONAL CIRCULATION OF. Paris, Oct. 11, 1909. 
Notification that convention 4s binding: 
Hungary. July 13, 1923. E. G., Sept. 5, 1928, p. 278. 
NavaL LrwrraATIONS Treaty. Washington, Feb: 6, 1922. 
Promulgation: 
France. Oct. 12,1923. J.O., Oct. 21, 1923, p. 10079. 
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NAVIGABLE WATERWAYS CONVENTION AND Prorocor. Barcelona, April 


20, 1921. 
. Adhesion: 
Malay States. L.N. M. S., Oct. 1923, p. 199. 
Ratification deposited: 


Norway. L. N. M. S., Oct. 1923, p. 199.. 
OnscENxz PusLICATIONS. Paris, May 4, 1910. 


Adhesion: 
Siam. Sept. 13, 1923. J. 0., Sept. 21, 1923, p. 9234. E.G., Oct. 10, 
1923, p. 314. i 
- OeruM Convention, 2p. The Hague, Jan, 28, 1912. 
Ratification: i 


Costa Rica. Aug. 14, 1923. Commerce reports, Nov. 19, 1923, p. 515. . 


Paciric Possessions TREATY AND DECLARATION. Washington, Dec. 18, 
1921. 
Promulgation: 
' France. Oct. 6, 1928. J. O., Oct. 21, 1928, p. 10084. 
Paciric Possessions Treaty. Supplement. Washington, Feb. 6, 1922. 
Promulgation: 
France. Oct. 6, 1923. J. O., Oct. 21, 1923, p. 10084. 


PERMANENT Court or INTERNATIONAL Justice. Optionalclause. Geneva, 


— Lec. 16, 1920. . 


Signature: : 
Latvia. L.N. M. 8., Oct. 1928, p. 199. 
PosrAL Convention. Madrid, Nov. 13, 1920. 


_ Adhesion: 
Palestine. Sept. 14, 1922. E.G., Oct. 10, 1923, p. 314. 


Ireland. Monit., Oct. 12, 1923, p. 5022. - 
PROTECTION or INDUSTRIAL PROPERTY. Paris, March 20, 1883. Revision. 
Brussels, Dee. 14, 1900; Washington, June 2, 1911. i 


Adhesion: , 
Canada. Aug. 21, 1923. E. G., Sept. 5, 1923, p. 267. Monit., Sept. 


21, 19238, p. 4713. 
RaDIOTELEGRAPH CONVENTION. London, July 5, 1912. 


Adhesion: i : ; 
Brunei (British protectorate). Oct. 18, 1923. Monit., Nov. 13, 1923, 


p. 5449. 
Esthonia. July 1, 1923. E. G., Nov. 7, 1923, p. 416. 
Riest TO A Frae or Srarzs Havine No Sra-Coast. Barcelona, April! 20, 
1921. f 


Ratification deposited: 
Norway. L.N. M. S., Oct. 1923, p. 199. 
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Torxish Peace Treaty. Lausanne, July 24, 1923. 
Ratification: . 
Greece. Aug. 26, 1928. Times, Sept. 8, 1923, } p. 7. : Cur, Hist., Oct. 
1923, 19: 88. 


UNIVERSAL Postan Union. Revision. Madrid, Nov. 30, 1920. 
Adhesion: 
. Irish Free State. May 14, 1928. E. G., Sept. 12, 1923, p. 290. 
Palestine. Monit., Nov. 1, 1928; p. 5319. 
Ratification: T 
Tripolitania. 
Cyrenaica. 
Eritrea, . 
Somaliland (Italian colonies). Monit., Nov. 1, 1923, p. 5319. 


Weexiy Rest IN Inpustry. Geneva, Nov. 17, 1921. 
Ratification: E "es 
‘Czechoslovakia. Aug. 31, 1023. J. L. O. B., Sept. 12, 1923, p. 105. 
` Rumania. Aug. 22, 1923. I. L.O. B., Sept. 12, 1923, p. 106. 


WrrcarTs AND MerasurEs Burray. Paris, May 20, 1875. Revision, 
Sèvres, Oct. 6; 1921. ` 
^ Ratifications deposited: 
Belgium. July 28,1928. E.G., Oct. 10, 1923, p. 318. 
Norway. Aug. 3, 1923. Monit., Sept. 16, 1923, p. 4645. ——— 
- United States. Oct. 24, 1923. U. S. Treaty series, no. 673. 


Ware Leap in Paint. Geneva, Nov. 19, 1921. 
Ratification: 2m . iz 
Czechoslovakia. Aug. 31, 1928. I. L. O. B., Sept. 12, 1923, p. 105. 


Wuite Suave TRADE. Geneva, Sept. 30, 1921. 
Ratification: 
Rumania. Sept. 5, 1923. Monit. » Sept. 22, 1928, p. 4722. 
Ratifications deposited: d 
Czechoslovakia. Sept. 29, 1023. Monit., Nov. 9, 1928, p. 5410. 
Netherlands. . Monit., Oct. 22-23, 1928, p. 5171. 


Ware Stave Trans. Paris, May 18, 1904. 


Adhesion: 
Cuba. April 5, 1923. Monit., Oct. 3, 1923, p. 4886. E. G., Oct. 10, 
1928, p. 312. uM 
WHITE Stave Trane. Paris, May 4, 1910. 
Adhesion: . 


Cuba. April 5, 1923. Eo Oct. 3, 1923, p. 4886. 


M. ALICE MATTHEWS. 
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PUBLIC DOCUMENTS RELATING TO INTERNATIONAL. LAW . 


‘GREAT BRITAIN! 


Aerial Navigation, Convention for the Regulation of. Paris, Oct. 13, 
1919. (Treaty Series, 1923, No. 14.) 23d. 

American debt. Arrangements for funding the British debt to the 
United States of America. (Cmd. 1912.) 34d. 

Boundary line between Syria and Palestine from the Mediterranean to 
Ell Hammé. Agreement between H. M. Government and the French 
Government. (Treaty Series, 1923, No. 13.) 2s. 1d. 

Cameroons, West Africa. Reports on the British Sphere, for 1922, with & 
covering despatch from the acting governor of Nigeria. Colonial Office. . 
2s. id. 
Commercial relations between the British faire and Roumania. Notes 
-exchanged between the two governments. (Treaty Series, 1923, No. 15.) 
22d. Y 
Commercial Treaties, Hertslet's. Vol XXIX, 1923. Foreign Office. . 

33s. 3d. 
| Hi Island Immigration Station. Despatch from H. M. Ambassador at 
Washington. (United States, No. 2, 1923.) 34d. 

Extradition. Order in Council directing that the Extradition Acts shall ` 
apply in the cases of Austria, Belgium, France, Hungary, Monaco, Nether- 
lands, Norway, Portugal, Siam, Spain, Sweden, Tunis, and Uruguay, in 
accordance with existing treaties, as supplemented by convention of May 4, 
1910, for the suppression of the White Slave Traffic. July 30,1923. (S. R. 
& O. 1928, No. 971.) 14d. 

German Reparation Recovery (No. 1) Order, Aug. 1, 1923. (S. R. & O. 
1923, No. 904.) 14d. 
` Iraq administration report, Oct. 1920-Mar. 1922. Colonial Office. 4s. 2d. i 

Irish Free State.. Correspondence between H. M. Government and 
Irish Free State relative to, Art. 12 of articles of agreement for a treaty 
between Great Britain and Ireland. (Cmd. 1560.) (Cmd. 1928.) 3łd. 
. Statement of financial position between the British Government 
and the Irish Free State in 1923-24, with an estimate of the value of certain - 
transferred property. (Cmd. 1930.) 24d. 

League of Nations. Report by British representative on 25th session of 
the Council. (Mise. No. 4, 1928.) 34d. 

1 Parliamentary and official publications of Great Britain may be obtained for the 


amount noted from the Superintendent of Publications, H. M. . Stationery Office, Imperial 
House, Kingsway, London, W. C. 2. 


144 





PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW . 145 


Mannheim Convention of 1868, Accession of Netherlands to modifieations 
introduced by the Treaty of Versailles into the Protocol and additional 
protocol. Signed at Paris, Jan. 21, 1921, and March 29, 1923. (Treaty 
Series, 1923, No. 12.) 3id. 

. Mixed Arbitral Tribunals. Recueil au Décisions. Nos. 25, 26, 27, April, 
May and June, 1923. (Combined.) 18s. 3d. 

Nationality decrees promulgated in Tunis and Morocco (French zone) 
on Nov. 8, 1921. Notes exchanged between the British and French Gov-- 
ernments relative to. (Treaty Series, 1923, No. 11.) 21d. 

Nationality of married women. Report of Select Committee. (H. L. 
Papers and Bills, 1923, No. 149; H. C. Repts. and Papers, 1923, No. 115.) 23d. 

Palestine administration report, 1922. Colonial Office. 1ls.7d. ` 
' Reparation Commission. Document VI. Reparation account, relative 
to the amount of payments to be effected by. Germany. Pt.2. 1s.1d. 

-' Paper V. Report on the work of the Reparation Commission 
fom 1920 to 1922. 5s. 4d. 

Reparation payments by. Germany. Correspondence with the Allied 
Governments. (Misc. No. 5, 1923.) 

Tanganyika Territory report for 1922. Colonial Office. 1s. 33d. 

Togoland, West Africa. Report on the British Mandated Sphere, 1922, 
with a covering despatch from the governor of the Gold Coast. Colonial 
Office. 1s. 10d. 

Treaties of Peace Orders, reprinted as siended by subsequent Orders: 
Aug. 18, 1919, 8d; Aug. 13, 1920 (Austria), 9d; Aug. 13, 1920 (Bulgaria), 
8d; Aug. 10, 1921 (Pinnae); 9d. 
Amendment Order No. 2, July 30, 1923. 14d. 

Turkey, Treaty of peace with, and other instruments signed at Lausanne, 
July 24, 1923, with agreements between Greece and Turkey signed on Jan. 
30, 1923; and subsidiary documents forming part of the Turkish peace 
settlement. (Treaty Series, 1923, No. 16.) 8s. 33d. 
Notes of British and French delegates at Lausanne regarding 

certain concessions in territories detached from Turkey. July 24, 1923. 
"(Treaty Series, 1923, No. 17.) 23 
. Agreement between British and French delegations at Lausanne 
regarding Art. 34 of the Treaty of Lausanne (Egyptian nationality). July 
24,1928. (Treaty Series, 1923, No. 18.) 23d. 














UNITED STATES ?. 
l Central American Conference, Washington, Jiec. 4, 1922-Feb. 7, 1923. 
Proceedings. 403 p. [English and Spanish.] 1 aper, 40c. 


? When prices are given, the document in question may be obtained for the amount 
noted from the Superintendent of Documents, Government Printing Office, Washington, 
D. C. 
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Conference on Limitation of Armament, with notes and index, 1921. 
` International Law Documents, compiled by G. G. Wilson. 1923. 392 p. 
‘Naval War College. ` Cloth, 75c. ; 

Consular courts. Manual of probate procedure in Am consular 

' courts in China. J. K. Davis and W. E. Smith. 1923, vii+32 p. 

: Paper, 5c. D 

Consular Service Regulations, 1896, Executive order amending, con- 

cerning privileges and: powers under treaties and conventions, supervisory 
powers of consuls-general and diplomatic representatives, relations to naval 
officers of United States, and correspondence with Dept. of State. Sept. 6, 
1923. 4p. (No. 3899.) State Dept. EE 

. . Foreign relations of United States. Address prepared by President 

Waxren G. Harding, intended to be delivered at San Francisco, Cal. July 
- - 81, 1923. 14 p. 

List of publications for sale by the Superintendent-of Docu- 
ments. July, 1923. (Price list 65, 6th ed.) Government Printing Office. 

Haiti, Report of American High Commissioner to. Jan. 1, 1923. 25 p. 
map. State Dept. 1 
. International American Conference, Santiago, Chile, March 25-May 3, 
1923. Report of delegates of United States. 37 p. Paper, 5c. 

International Court of Justice. Address of President Harding, St. Louis, 

June 21, 19283. 12 p. 
‘Narcotics. Traffic in habit-forming narcotic drugs, statement of attitude 
: of Government of United States with documents relating thereto. 1923. 
24 p. Paper, 5c. 

Pacifie Islands Treaty. Agreement between United States, British 
Empire, France, and Japan, relating to their insular possessions and do- 
minions in region of Pacific Ocean, signed Washington, Dec. 13, 1921. 8p. 
[French and English.] (Treaty Series 669.) State Dept. sa 

‘Supplementary agreement signed Feb. 6, 1922. 5 p. [French 
and English.] (Treaty Series 670.) 

Passports, Notice concerning use of, June 20, 1923. 8 p. State Dept. 

Rulers. List of foreign sovereignties and their rulers. 16th ed. July 
18, 1923. Naturalization Bureau. 

Treaties, conventions, international acts, protocols, and agreements 
between United States and other Powers, 1910-1923. Vol.3. xxxi4-2403—- 
3918 p. ll. (S. doc: 348, 67th Cong. 4th sess.) Cloth, $1.50. (Vols. 1 
and 2, 1776-1909, were issued as S. doc. 357, 61st Cong. 2d sess.) 


GEORGE A. Finca. 








JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


ARBITRATION BETWEEN GREAT BRITAIN AND COSTA RICA . 


Opinion and Award of William H. Taft, Sole Arbitrator . 
Washington, D. C., October 18, 1923 


This is a proceeding under a treaty of arbitration between Great Britain 
and Costa Rica. The ratifications of the treaty were exchanged on March 
7,1923. The scope of the questions to be decided is to be gathered from two 
recitals and Article I of the treaty. The two recitals are as follows: 


Whereas there has arisen between their respective governments à 
difference as to the application of Law No. 41 of the 21st of August, 
. 1920, to two cases in which British corporations are interested, to wit: 
to'the concession granted by the Aguilar-Amory contract of the 25th 
June, 1918, of which the “Central Costa Rica Petroleum Company” 
is owner, and the delivery to the Royal Bank of Canada of 998,000 
colones in notes of 1000 colones each in payment of a cheque drawn by 
the Tinoco administration against the Banco Internacional de Costa 
Rica, which cheque was-deposited in the government’s accourt” with 
the said Royal Bank; and 

Whereas the claims and contentions of the two governments in re- 
gard to these points have been set forth, on the part of His Britannic 
Majesty's Government, in the notes which His Britannic Majesty’s 
Minister addressed to the Costa Rican Ministry for Foreign Affairs on 
the 13th of July and the 8th November, 1921, and in antecedent cor- . 
respondence; and, on the part of the Costa Rican Government, in their 
notes in reply relative to the present diplomatic controversy and es- 
pecially in the Congressional resolution of the 13th December of that 
same year. 


Article I. A single arbitrator, appointed by mutual agreement, 
taking into consideration existing agreements, the principles of public 
and international law, and in view of the allegations, documents and 
acu which each of the two governments may present to him, shall 

ecide: 

1. Whether the daviand of His Britannic Majesty's Government is 
well founded; 

2. Or whether on the contrary the Government of Costa Rica is 
justified in not recognizing the said claims by maintaining the declara- 
tion of nullity contained in Law 41. 

. The arbitrator shall have the necessary jurisdiction to establish pro- 
cedure and to dictate without any restriction whatsoever other resolu- 
tions which may arise as a consequence of the question formulated, and 
which, in cone with his judgment, may be necessary or expedient 


147 


"148 ` THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


to fulfil in a just and honorable manner the purposes of this convention; 
and he shall determine what one party may owe the other for the ex- 
penses of the claim. The arbitrator shall also decide with regard to the 
payment of the expenses of the arbitration. 


A reservation in respect to the foregoing provision was made by the Con- 
gress of Costa Rica after the signing of the treaty, and this was accepted by 
Great Britain, as follows: 

Article 2. . The approval given in the preceding article to the treaty 
is done with the understanding that nothing in thé treaty would pre- 
vent that Costa Rica shall bring into play all means of defense enu- 
-merated in the Congressional resolution on the 13th of December, 1921, 
to which reference is made in the preamble of the treaty and that the 
arbitrator shall base his award in all or any of the said means of defense. 


In January, 1917, the Government of Costa Rica, under President Al- 
fredo Gonzalez, was overthrown by Frederico Tinoco, the Secretary of War. 
Gonzalez fled. Tinoco assumed power, called an election, and established 
a new constitution in June, 1917. His government continued until August, 
1919, when Tinoco retired, and left the country. His government fell in 
September following. After a provisional government under one Barquero, 
the old constitution was restored and elections held under it. The restored 
‘government is a signatory to this treaty of arbitration. 

On the 22nd of August, 1922, the Constitutional Congress of the restored 
Costa Rican Government passed a law known as Law of Nullities No. 41. 

. It invalidated all contracts between the executive power and private per- 
sons, made with of without approval of the legislative power between Jan- 
uary 27, 1917 and September 2, 1919, covering the period of the Tinoco 
government. It also nullified the legislative decree No. 12 of the Tinoco 

- government, dated June 28, 1919, authorizing the issue of the fifteen million 

colones currency notes. The colon is a Costa Rican gold coin or standard 
nominally equal to forty-six and one-half cents of an American dollar, but 
it is uncoined and the exchange value of the paper colon actually in circula- 
tion is much less. The Nullities Law also invalidated the legislative decree 
of the Tinoco government of July 8, 1919, authorizing the circulation of 
notes of the nomination of 1000 colones, and annulled all transactions with 

_ such colones bills between holders and the state, directly or indirectly, by 

means of negotiation or contract, if thereby the holders received value as if 
they were ordinary bills of current issue. 
The claim of Great Britain is that the Royal Bank of Canada and the 

Central Costa Rica Petroleum Company are Britain corporations whose 

shares are owned by British subjects; that the Banco Internacional of Costa 

Rica and the Government of Costa Rica are both indebted to the Royal 

Bank in the sum of 998,000 colones, evidenced by 998 one thousand colones 

bills held by the Bank; that the Central Costa Rica Petroleum Company 
owns, by due assignment, a grant by the Tinoco government in 1918 of the 
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right to explore for an exploit oil deposits in Costa Rica, and that both the 
indebtedness and the concession have been annulled without right by the 
Law of Nullities and should be excepted from its operation. She.asks an ` 
award that she is entitled on behalf of her subjects to have the claim of the 
bank paid, and the concession recognized and given effect by the Costa - 
Rican Government, 

The Government of Costa Rica denies its liability for the acts or obliga- 
tions of the Tinoco government and maintains that the. Law of Nullities 
was a legitimate exercise of its legislative governing power. It further denies 
the validity of such claims on the merits, unaffected by the Law of Nullities. 

It is convenient to consider first the general objections to both claims of 
Great Britain, urged by Costa Rica, and then if such general objections can- 
not prevail, to consider the merits of each claim and Costa Rica’s special 
defenses to it. 

Coming now to the general issues applicable to both claims, Great Britain 
contends, first, that the Tinoco government was the only government of 
Costa Rica de facto and de jure for two years and nine months; that during 
that time there is no other government disputing its sovereignty, that it was 
in peaceful administration of the whole country, with the acquiescence of its 
people. 

Second, that the succeeding government could not. by legislative decree 
avoid responsibility for acts of that government affecting British subjects, 
or appropriate or confiscate rights and property by that government éxcept , 
in violation of international law; that the act of Nullities is as to British inter- 
ests, therefore itself a nullity, and is to be disregarded, with the consequence 
that the contracts validly made with the Tinoco government must be per- 
formed by the present Costa Rican Government, and that: the property 
which has been invaded or the rights nullified must be restored. 

To these contentions the Costa Rican Government answers: First, that 
the Tinoco government was not a de facto or de jure government according to 
the rules of international law. This raises an issue of fact. 

Second, that the contracts and obligations of the Tinoco government, set 
up by Great Britain on behalf of its subjects, are void, and do not create a 
legal obligation, because the government of Tinoco and its acts were in vió- 
lation of the constitution of Costa Rica of 1871. 

Third, that Great Britain is stopped by the fact that it did not recognize 
the Tinoco government during its incumbency, to ‘claim on behalf of its 
subjects that Tinoco's was a government which could confer rights binding 
on its successor. 

Fourth, that the subjects of Great Britain, whose Satis &re here in con- 
troversy, were either by contract or the law of Costa Riea bound to pursue 
iheir remedies before the courts of Costa Riea and not to seek diplomatic 
interference on the part of their home government. 

Dr. John Bassett Moore, now a member of the Permanent Court of Inter- 
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isonet Justice, in his Digest of International Law, Volume I, p. 249, an- . 
nounces the general principle which has had such universal acquiescence as . 
to become well settled international law: . 


Changes in the government or the internal policy of a state do not 
as a rule affect its position in international law. A monarchy may be 
transformed into a republic or a republic into a monarchy; absolute 

. principles may be substituted for constitutional, or the reverse; but, 
though the government changes, the nation remains, with rights and 
obligations unimpaired. . 

The principle of the continuity of states has important results. The 

“state is bound by engagements entered into by governments that have 
ceased to exist; the restored government is generally liable for the acts 
of the usurper. The governments.of Louis XVIII and Louis Philippe 
so far as practicable indemnified the citizens of foreign states for losses 
caused by the government of Napoleon; and the King of the Two Cici- 
lies made compensation to citizens of the United States for the wrongful 

- acts of Murat. 


Again Dr. Moore says: 


The origin and organization of government are questions generally 
of internal discussion and decision. Foreign powers deal with the ex- - 
isting de facto government, when sufficiently established to give reason- 
able assurance of its permanence, and of the acquiescence of those who 
constitute the state in its ability to maintain itself, and discharge its 
internal duties and its external obligations. 


The same principle is announced in Professor Borchard’s new work on 
The Diplomatic Protection of Citizens Abroad: 


. Considering the characteristics and attributes of ‘is de facto govern- 
ment, a general government de-facto having completely taken the place of 
the regularly constituted authorities in the state binds the nation. So 

' far as its international obligations are concerned, it represents the state. 
_ It succeeds to the debts of the regular government it has displaced and 
transmits its own obligations to succeeding titular governments. . Its 
loans and contracts bind the state and the state is responsible for the 
governmental acts of the de facto authorities. In general its treaties 
are valid obligations of the state. It may alienate the national terri- 
tory and the Judgments of its courts are admitted to be effective after 
its authority has ceased. An exception to these rules has occasionally 
been noted in the practice of some of the states of Latin America, which 
declare null and void the acts of a usurping de facto intermediary 
government, when the regular government it has displaced succeeds in 
restoring its control. Nevertheless, acts validly undertaken in the 
name of the state and having an international character cannot lightly 
be repudiated and foreign governments generally insist on their binding 
force. The legality or constitutional legitimacy of a de facio govern- 
ment is without importance internationally so far as the matter of rep- 
resenting the state is concerned. (Bluntschli, Sects. 44, 45, 120; 
Holtzendorff, IL, Sect. 21; Pradier Fodere, Sect. 134, 139; Rivier, IL, 
131, 440; Rougier, 481; France v. Chile, Franco Chilean Arbitration, 
Lausanne, p. 220.) 
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The same views are expressed by Chancellor Kent (1 Comm. 14th ed., 
p. 25), by Mr. Wheaton (Wheaton’s International Law, Philippson’s 5th’ 
Eng. ed., p. 37), and by Mr. Hall (International Law, 6th ed., J. B. Attay, 
1909, pp. 20, 21), and by Dr. Woolsey in his Introduetion to the Study of In- 

ternational Law (ed. 1873, pp. 32, 52, 58, 171, 172). 

- First, what are the facts to be gathered from the documents and evidence 
submitted by the two parties as to the de facto character of the Tinoco gov- 
ernment? a i - 

In January, 1917; Frederico A. Tinoco was Secretary of War under Alfredo 
Gonzalez, the then President of Costa Rica. On the ground that Gonzalez 
was seeking reelection as President in violation of a constitutional limitation, 
Tinoco used the army and navy to seize the government, assume the pro- 
'visional headship of the Republic. and: become Commander-in-Chief of the 
army. Gonzalez took refuge in the American Legation, thence escaping to 
the United States. Tinoco constituted a provisional government at once 
and summoned the people to an election for deputies to a constituent as- 
sembly on the first of May, 1917. At the same time he directed an election 
to take place for the Presidency and himself became & candidate. An elec- 
tion was held. Some 61,000 votes were cast for Tinoco-and 259 for another 
candidate. Tinoco then was inaugurated as the President to administer 
his powers under the former constitution until the creation of a new one. A` 
. new constitution was adopted June 8, 1917, supplanting the constitution of 
1871. For a full two years Tinoco and the legislative assembly under him 
peaceably administered the affairs of the Government of Costa Rica, and 
there was no disorder of a revolutionary character during that-interval. No 
other government of any kind asserted power in the country. The courts 
sat, Congress legislated, and the government was duly administered. Its 
.power was fully established and peaceably exercised. The people seemed to . 
have accepted Tinoco’s government with great good will when it came in, 
and to have welcomed the change. Even the committee of the existing 
government, which formulated and published a report on May 29, 1920, 
directing the indictment of President Tinoco for the crime of military revo- 
lution and declaring the acts of his régime as null and void and without legal 
value, used this language: , 


Without having a constitution to establish the office of President and 
determine his functions, and even to indicate the period for which he 
was to be elected, the election was held by the sole will of the person who 
was violently exercising the executive power. And as was natural, the 

. election fell to the same Mr. Tinoco, and, sad to relate, the country 

‘applauded! The act, therefore, of decreeing that said election should 

be held under such conditions is contrary to the most rudimentary prin- 
ciples of political law. 


The quotation is only important to show the fact of the then acquiescence 
of the people in the result. Though Tinoco came in with popular approval, 
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the result of his two years administration of the law was to rouse opposition 
to him. Conspiracies outside of the country were projected to organize a : 
force to attack him. But this did not result in any substantial conflict or 
even a nominal. provisional government on the soil until considerably more 
than two years after the inauguration of his government, and did not result 
in the establishment of any other real government until September of that 
yéar, he having renounced his Presidency in August preceding, on the score 
of his ill health, and withdrawn to Europe. The truth is that throughout 
the record as made by the case and counter case, there is*no substantial evi- 
dence that Tinoco was not in actual and peaceable administration without 
resistance or conflict or contest by anyone until a few months before the 
time when he retired and resigned. 

Speaking of the resumption of the present government, this passage occurs 
in the argument on behalf of Costa Rica: 

Powerful forces in Costa Rica were opposed to Tinoco from the out- 
set, but his overthrow by ballot or unarmed opposition was impossible 
and it was equally impossible to organize armed opposition against him 
in Costa Rican territory. 

' Itis true that action of the supporters of those seeking to restore the former 
government was somewhat delayed by the influence. of the United States 
with Gonzalez and his friends against armed action, on the ground that mili- 
tary disturbances in Central America during the World War would be preju- ' 
dicial to the interests of the Allied Powers. It is not important, however, ` 
what were the causes that enabled Tinoco to carry on his government effec- 
tively and peaceably. The question is, must his government be considered 
a link in the continuity of the Government of Costa Rica? I must hold that 
from the evidence that the Tinoco government was an actual sovereign 

. government. 
But it is urged that many leading Powers refused to recognize the Tinoco 
government, and that recognition by other nations is the chief and best evi- 
` dence of the birth, existence and continuity of succession of a government. 
Undoubtedly recognition by other Powers is an important evidential factor 
in establishing proof of the existence of a government in the society of na- 
tions. What are the facts as to this? The Tinoco government was recog- 
nized by Bolivia on May 17, 1917; by Argentina on May 22, 1917; by Chile 
on May 22, 1917; by Haiti on May 22, 1917; by Guatemala on May 28, 
1917; by Switzerland on June 1, 1917; by Germany on June 10, 1917; by 
Denmark on June 18, 1917; by Spain on June 18, 1917; by Mexico on July 
1, 1917; by Holland on July 11, 1917; by the Vatican on June 9, 1917; by 
Colombia on August 9, 1917; by Austria on August 10, 1917; by Portugal 
on August 14, 1917; by El Salvador on September 12, 1917; by Roumania on 
November 15, 1917; by Brazil on November 28, 1917; by Peru on Decem- 
ber 15, 1917; and by Eeuador on April 28, 1917. 
What were the circumstances as to the other nations? 


JUDICIAL DECISIONS l 153 


The United States, on February 9, 1917, two weeks after. Tinoco had as- 
sumed power, took this action: 


The Government of the United States has viewed the recent over- 
throw of the established government in Costa Rica with the gravest 
concern and considers that illegal acts of this character tend to disturb 
the peace of Central America and to disrupt the unity of the American 
continent. In view of its policy in regard to the assumption of power 
through illegal methods, clearly enunciated by it on several occasions 
during the past four years, the Government of the United States de- 
sires to set forth-in an emphatic and distinct manner its present position . 
in regard to the actual situation in Costa Rica which is that it will not 
give recognition or support to any government which may be estab- 
lished unless it is clearly proven that it is elected by legal and constitu- 
tional means. 


And again on February 24, 1917: 


In order that citizens of the United States may have definite informa- 
tion as to the position of this Government in regard to any financial aid 
which they may give to, or any business transaction which they may 
have with those persons who overthrew the constitutional Government 
of Costa Rica by an act of armed rebellion, the Government of the 
United States desires to advise them that it will not consider any claims 
which may in the future arise from such dealings, worthy of its diplo- 
matic support. 


` The Department of State issued the following in April, 1918: 


The Department of State has received reports to the effect that 
those citizens, of Costa Rica now exercising the functions of govern- 
ment in the Republic of Costa Rica have been led to believe by those 
persons who are acting as their agents, that the Government of the 
United States was considering granting recognition to them as consti- 
tuting the Government of Costa Rica. 

In order to correct any such impression which is absolutely erroneous, 
the Government of the United States desires to state clearly and em- 
phatically that it has not altered the attitude which it has assumed in 
regard to the granting of recognition to the above mentioned citizens 
of Costa, Rica and which was conveyed to them in February, 1917, and 
further that this attitude will not be altered in the future. 


Probably because of the leadership of the United States in respect to a 
matter of this kind, her then Allies in the war, Great Britain, France and 
Italy, declined to recognize the Tinoco government. Costa Rica was, there- 
fore, not permitted to sign the Treaty of Peace at Versailles, although the 
Tinoco government had declared war against Germany. 

. The merits of the policy of the United States in this non-recognition it is 
not for the arbitrator to discuss, for the reason that in his consideration of 
this case, he is necessarily controlled by principles of international] law, and 
however justified asa national policy non-recognition onsuch aground may be, 
it certainly has not been acquiesced in by all the nations of the world, which 
is a condition precedent to considering it as a postulate of international law. 


154 THE AMERICAN JOURNAL OF INTERNATIONAL LAW. 


The non-recognition by other nations of a government claiming to be a 
national personality, is usually appropriate evidence that it has not: at- 
- tained the independence and control entitling it by international law to be ' 
classed as such. . But when recognition vel non of a zovernment is by such . 
nations determined by inquiry, not into its de facto sovereignty.and complete 
governmental control, but into its illegitimacy or irregularity of origin, 
. their non-recognition loses something of evidential weight on the issue with 
.which those applying the rules of international law. are alone concerned. 

What is true of the non-recognition of the United States in its bearing upon : 
the existence of a de facto government under Tinoco for thirty months is 
probably in a measure true of the non-recognition by her Allies in the Euro- 
pean War. Such non-recognition for any reason, however, cannot outweigh 
the evidence disclosed by this record before me as to the de facto character- 
of Tinoco’s government, according to the standard set by international law. 
Second. Itis ably and earnestly argued on behalf of Costa Rica that the 


- Tinoco government cannot be considered a de facto government, because it 


-was not established and maintained in accord with the constitution of Costa 
_ Rica of 1871. To hold that a government which establishes itself and main- 
tains a peaceful administration, with the acquiescence of the people for a 
substantial period of time, does not become a de facte government unless it 
conforms to a previous constitution would be to hold that within the rules of 
international law a revolution contrary: to the fundamental law of the exist-` 
‘ing government cannot establish a new government. This cannot be, and 
` is not, true. The change by revolution upsets the rue of the authorities in 
power under the then existing fundamental law, and sets aside the funda- 
mental law in so far as the change of rule makes it necessary. To speak-of a. 
revolution creating a de facto government, which confcrms to the limitations 
of the old constitution is to use a contradiction in terms. The same govern- 
. ment continues internationally, but not the internal law of its being. The 


`- sissue is not whether the new government assumes power or conducts its . 


. administration under constitutional limitations established by the people 
during the incumbency of the government it has overthrown. The question 
is, has it really established itself in such a way that all within its influence 
recognize its control, and that there is no opposing force assuming to be a 
government in its place? Is it discharging its functions as a government 
usually does, respected within its own jurisdiction? 

Reference is further made, on behalf of Costa. Rica, to the Treaty of Wash- 


ington, December 20, 1907, entered into by the oo of Central Amer- .. 


ica, in which it was agreed that E - 


The governments of the contracting parties will not recognize any 
one who rises to power in any of the five republics in consequence of a 
' coup d'état or by a revolution against a recognized government until 
the representatives of the people by free elections RENS TEOT EADAR m 

- eountry in eonstitutional form. 
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Such a treaty could not affect the rights of subjects of a government not a 
signatory thereto, or amend or change the rules of international law in the 
matter of de facto governments. Their action under the treaty could not be ' 
of more weight in determining the existence of a de facto government under 
Tinoco than the policy of the United States, already considered. More- 
over, it should be noted that all the signatories to the treaty but Nicaragua 
manifested their conviction that the treaty requirement had been met in 


‘the case of the Tinoco government, by recognizing it after the adoption of 


the constitution of ‘1917 and the election of Tinoco. 
Third. It is further objected by Costa Rica that Great Britain by her 


' failure to recognize the Tinoco government is estopped now to urge clauns 


v 


of her subjects dependent upon the acts and contracts of the Tinoco govern- 
ment. The evidential weight of such non-recognition against the claim of 
its de facto character I have already considered and admitted. The conten- 
tion here goes further and precludes a government which did not recognize 
a de facto government from appearing in an international tribunal in behalf 
of its nationals to claim any rights based on the acts of such government. 

To sustain this view a great number of decisions in English and American 


:' courts are cited to the point that a municipal court cannot, in litigation be- 


fore it, recognize or assume the de facto character of a foreign government : 
which the executive department of foreign affairs of the government of 
which the court is a branch has not recognized. This is clearly true. It is 
for the executive to decide questions of foreign policy and not courts. It 
would be most unseemly to have a conflict of opinion in respect to foreign 
relations of a nation between its department charged with the conduct of its 
foreign affairs and its judicial branch. But such cases have no bearing on 
the point before us. Here the executive of Great Britain takes the position 
that the Tinoco government which it did not recognize, was nevertheless a : 
de facto government that could create rights in British subjects which it 
now seeks to protect. Of course, as already emphasized, its failure to recog- ` 
nize the de facto government can be used against it as evidence to disprove 
the character it now attributes to that government, but this does not bar it 
from changing its position. Should a case arise in one of its own courts 
after it has changed its position, doubtless that court would feel it incum- 


- bent upon it to note the change in its further rulings. 


. Precedents in American arbitrations are cited to show that an estoppel 


" like the one urged does arise. They are Schultz’s case (Moore, International 


Arbitrations, Vol. 3, 2978), Janson’s case (ibidem, 2902), and Jarvis’s case 
(Ralston, Venezuela Arbitrations, 150). In the opinions of these cases de- 
livered by American commissioners, there are expressions sustaining the view 
that the bar of an estoppel exists, but an examination shows that no authori- 
ties are cited and no arguments are made in support of the view. More- 
over, the array of facts in the cases was conclusive against the existence of a 
de facto government, and the expressions were unnecessary to the conclu- 
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sion. In Schultz’s ease the claim of an American citizen was against the 
Juarez government for loss of goods by fire between the lines of battle waged 


' -by Miramon's forces against Juarez’s government. The claim against 


Juarez’s government was plainly not sustainable, first because it occurred in . 
the train of war and, second, because the Miramon forces never had in fact 
constituted a de facto government. The Janson case before the same tri- 
bunal-was for the value of an American bark seized by Miramon’s soldiers 
' to escape out of the country from the victorious army of Juarez. The 
commissioner devotes many pages to a résumé of evidence to show that 
neither. Miramon nor Maximilian, with. whom he acted, had ever had a de 
jacio government; that Juarez was always in control of the greater part of 
Mexico and always resisting. The truth is that the language of the deci- 
sions should be more properly construed to emphasize the great and over- 
whelming weight to be given to the recognition of Juarez by the United 
States and its non-recognition of Miramon as evidence against the de facto 
character of the government of the latter, than to uphold the theory of a 
bar by estoppel. l ; 
In Jarvis’s case the facts were that Paez, a Venezuelan citizen, was an 
insurgent against the existing government of Venezuela in 1849, and en- 
listed in his conspiracy Jarvis, the American claimant, who furnished him a 
ship and arms and ammunition. This was a crime against the United States 
on Jarvis’s part, because the United States was on terms of amity with 
Venezuela. The expedition failed. In 1861, thirteen years later, however, 
' when Paez was in Venezuela, a sudden outbreak placed him in power. In 
1863, just as he was about to retire with the collapse of his government, he. 
issued bonds to Jarvis to repay him for his outlay in the unsuccessful insur- 
rection of 1849, twelve years before. The commissioner held that there was 
no lawful consideration for the bonds. Certainly this was a righteous con- 
clusion. It was a personal obligation of Paez, if it was an obligation at.all. 
It was not a debt of Venezuela. It was invalid and unlawful because of its 
vicious origin, both by the laws of the United States and the laws of Vene- 
'zuela.' The commissioner also by way of additional but unnecessary sup- 
port to his conclusion said the United States was estopped to urge the claim. 
These are, so far as I am advised, the only authorities to be found either 
in decided cases or in text writers applying the principles of estoppel to bar a 
nation seeking to protect its nationals in tbeir rights against the successor of 
a de facto government. f 
I do not understand the arguments on which an equitable estoppel in 
such case can rest. The failure. to recognize the de facto government did not 
lead the succeeding government to changé its position in any way upon the : 
"faith of it. Non-reeognition may have aided the succeeding government to 
come into power; but subsequent presentation of claims based on the de 
facto existence of the previous government and its dealings does not work an 
injury to the succeeding government in the nature of a fraud or breach of 
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faith. An equitable estoppel to prove the truth niust rest on previous con- 
duet of the person to be.estopped, which has led the person claiming the 
estoppel into a position in which the truth will injure him. ‘There is no 
such case here. 

There are other estoppels recognized in municipal law than those which 
rest on equitable considerations. They are based on public policy.’ It may 
be urged that it would be in the interest of the stability of governments and 
the orderly adjustment of international relations, and so a proper rule of 
international law, that a government in recognizing or refusing to recognize 
a government claiming admission to the society of nations should thereafter 
be held to an attitude consistent with its deliberate conclusion on this issue. 
Arguments for and against such a rule occur to me; but it suffices to say that 
I have not been cited to text writers of authority or to decisions of signifi- 
cance indicating a general acquiescence of nations in such arule. Without 
this, it cannot be applied here as a principle of international law. 

-Itis urged that the subjects of Great Britain knew of the policy of their. 
home government in refusing to recognize the Tinoco régime and cannot now 
rely on protection by Great Britain. This is a question solely between the 
home government and its subjects. _That government may take the course 
which the United States has done and refuse to use any diplomatic offices to . 
promote such claims and thus to leave its nationals to depend upon the sense 

. of justice of the existing Costa Rican Government, as they were warned in 
advance would be its policy, or it may change its conclusion as to the de 
facto existence of the Tinoco government and offer its subjects the protec- 
tion. of its diplomatic intervention. It is entirely. a question between the 
claimants and their own government. It should be noted that Great Brit- 
ain issued no such warning to its subjects as did the United States to its 
eitizens in this matter. 

'The fourth point made on behalf of Costa Ries against the duis here 
pressed is that both claimants are bound either by their own contractual 
obligation entered into with the Government of Costa Rica, or by the laws 
of Costa Rica, to which they subscribed, not to present their claims by way 
of diplomatic intervention of their home government, but to submit their 
‘claims to the courts of Costa Rica. This is in effect a plea in abatement to 
the jurisdiction of the arbitrator, which, under the terms of the arbitration, 
Costa Rica has the right to advance. 

So far as the Amory concession, and the claim of the Petroleum Company 
is concerned, the plea turns on two provisions of the concession. One is on 
Article XTX, as follows: 


The present contract shall elapse, and the government may so de- 
clare by an Executive Order, in the following cases only: 

6. If the contractor has recourse to diplomatic action in' connection 
with any dispute or litigation as to the rights and ‘privileges granted by 
this contract, but the forfeiture of this concession shall not be pro- 
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ones by the government without having given to the concessionaire 
the opportunity to defend himself nor without having submitted the 
point to arbitration. 


Article XXI: 


Any dispute arising between the parties in respect to the interpreta- 

tion or execution of this contract which eannot be compromised, shall 

- be submitted to arbitration and decided according to the laws of Costa 

Rica. If the parties fail to agree on one arbitrator, each shall appoint 
one, and the two arbitrators in case of disagreement shall choose a third : 
as umpire. ^ 


These two limitations do not seem to include within their scope such a 
question as the power of the Tinoco government to grant the concession, of 
the obligation. of the present government of Costa Rica to recognize it. 
. They cover the interpretation and. construction of the contract rather than 
the fundamental question of its existence. 


With respect to the Royal Bank, the facts are sanos different. . The 
bank obtained the right to establish a branch or sca in Cont Rica under 
the following order: 


DEPARTMENT OF TREASURY AND COMMERCE 
No. 437 
San Jose, August 7, 1915. 

Whereas it is recorded in | he documents previously inserted that the Royal Bank of 
Canada, a society domiciled in Montreal, Province of Quebec, in the Dominion of Canada, is 
` organized in accordance with the laws of that, country; that said society has resolved to es~ 
tablish a branch or agency in Costa Rica, and that it has appointed in that country a repre- 
sentative clothed-with sufficient power to manage the affairs of the branch or agency. 

The President of the Republic 
^ Resolves: 

That it is in order to enter in the Mercantile Register the constitutive deed of the Royal 
Bank of Canada, as well as the additional one relating to the branch in this country, under 
the understanding that, in accordance with the provisions contained in Articles 11 and 12 
of the Banking Law, the branch or agency shall not invoke its status as a foreign corpora- 
tion, with respect to matters or operations of the bank, which in all cases shall be decided by 
the law courts of Costa Rica, and in entire subjection to the laws of that Republic. 

Let it be published. a 

: GONZALEZ. 

Assistant Secretary of State in Charge of the 

Treasury and Commerce. i 
Joren GUARDIA. 


Articles 11 and 12 referred to in this banking law are as follows: 


Article 11. Companies organized abroad for the establishment of 
banks of any kind within the republic shall subject themselves for’. 
effective organization to the provisions of this law and the: banks, as 
well as their shareholders, shall be impressed with the character of Costa 
_ Ries citizenship to the extent of being denied the power to invoke the 

_ laws of any foreign country in matters relating to the affairs or opera- 
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tions of such banks; such matters must be decided by the tribunals of 
' Costa Rica and in entire conformity with the laws of the republic. 

Article 12. Banks established in the country as branches of foreign 

banks shall be equally subject to the provisions of the preceding article. 


It is doubtful whether these restrictions upon the bank by their terms go 
so far as to forbid its appeal for diplomatic intervention in protection of its 
rights. -They show clearly that the powers conferred by the government of 
its origin cannot enlarge its banking powers in Costa Rica and that its rights _ 

‘are to be decided by Costa Rican courts and according to Costa Rican law. 
But to-carry this to a denial of the right to a diplomatic intervention by its 
_own government to avoid legislative nullification of its rights without a hear- 
ing-would be going far. 

Tt has been held in a number of important arbitrations, and by several 
foreign secretaries, that such restrictions are not binding upon a home gov- 
ernment and will not prevent it from exercising its diplomatic functions to 
protect its nationals against the annulment of the rights secured to them by 
‘the laws of the country in force when the obligations arose. Wharton’s 

` Digest, II, p. 612, Sect. 230; Moore's Digest, III, 307; Ralston’s Report, 
I, p. 819; Am. Foreign Relations, 1887, p. 99; American Foreign Relations, . 
1902, pp. 870, 871; Moore, Intern. Arbitrations, 1644; Ralston; Intern. Arbi- 
iral Law, p. 48; Borchard, Diplomatic Protection of Citizens Abroad, 298. 

|. However this may be, these restrictions upon each claimant would seem 
to be inapplicable to a case like the present where is involved the obligation 
of a restored government for the acts or contracts of a usurping government. 
_ The courts of the restored government are bound to administer the law of 
the restored government under its constitution and their decisions are neces- 
sarily affected by the limitations of that instrument. This may prevent the 


courts from giving full effect to international law that may be at variance | | 


with the municipal law which under the restored constitution the national 
courts have to administer. It is obvious that the obligations of a restored 
government for the acts of the usurping de facto government it succeeds 
cannot, from the international standpoint, be prejudiced by a constitution 
which, though restored to life, is for purposes of this discussion, exactly as if 
-it were new legislation which was not in force when the obligations arose. 

Nor is it an answer to this, to suggest that in the case here under con- 
- sideration, the restored constitution may be construed: not to prevent the 
Costa Rican courts from giving effect to the principles of international law, 
already stated. Itis enough that the restored constitution is the controlling 
factor in the exercise of any jurisdiction to be exercised by those courts, and 
that other nations may object to a tribunal which must give consideration 
to legislation enacted after the fact, in reaching its decision. 

This is not an exceptional instance of an essential difference between the 
scope and effect of a decision by the highest tribunal of a country and of an 
international tribunal. The Constitution of the United. States makes the 
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Constitution, ‘laws Dieu in h pursuance thereof, and treaties, of the United 
States the supreme law of the land. Under that provision, a treaty may 
. repeal å statute, and a statute may repeal a treaty. ‘The Supreme Court 
cannot under the Constitution recognize and enforce rights aceruing to aliens 
under a treaty which Congress has repealed by statute. In an international 

_ tribunal, however, the unilateral repeal of a treaty by a statute would not 
affect the rights arising under it and its judgment would necessarily give 

effect to the treaty and hold the statute repealing it of no effect. : 

Another and conclusive answer to this plea in abatement to the juris- 
diction here is found in the fact that the provisional government of Barquero, 
succeeding that of Tinoco, which subsequently and peaceably and in due 
course merged into the existing government, took away the power of the 
then courts of Costa Rica to hear the suit of the Royal Bank already insti- 
tuted, or to entertain any suit involving rights against the government, de- 
creed a.moratorium for a year of the claims of this character, and forbade 
the issue of any mesne or final execution upon the property of the Banco 
Internacional or of the state in satisfaction of such claims. It is true that 
_ all these acts of the provisional government were repudiated by a legislative 
decree of the present government in August of 1920, some ten months after 
its accession. This was at a time when the Law of Nullities had already 
passed Congress and was only delayed by the veto of the President. Ina 
few days it was made into law by its passage over his veto. The Law of 
Nullities was a legislative decree without any hearing declaring invalid the 
rights which the bank claimed to have agairst the Banco Internacional and 
against the government. It was merely a continuation of the legislative 
policy. begun i in different form by the prowmonal government for defeating 


. these claims. 


Itis true that the bank might then have continued its litigation and have 
contested the, validity of the Law. of Nullities before the courts of Costa 
Rica, but it would have had to do so before a court that was elected by the 

‘same Congress which passed the Law of Nullities, the previous court having 
been reorganized by the Congress. Without in any way implying a criti- 
eism of the new court, or a doubt as to its spirit of judicial inquiry, I think. 
the previous course of the provisional government, the enactment of the 
Law of Nullities, and the constitutional limitation upon the scope of the de- 
cision of Costa Rican courts, already referred to, so changed the situation 
with respect to the rights of the bank when it began its suit that the restored 
“government must be held to have waived the enforcement of any limitation 
upon the right of the bank to invoke the prorecton of its home government 
under the circumstances. 

The same views must apply in favor of the concessionaire under the Amory 
concession if the restrictions of its concession are to be construed as limiting 
the power of the concessionaire to invoke diplomatic intervention without a 
resort to the courts. 
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A consideration of the issues before us, therefore, recurs to the merits of 
the two claims. The decision of them must be governed by the answer to 
the question whether the claims would have been good against the Tinoco 
government as a government, unaffected by the Law of Nullities, and un- 
affected by the Costa Rican Constitution of 1871. 

It is suggested on behalf of Great Britain that the scope of the arbitration 
does not involve an examination by the arbitrator into the merits of the 
‘claims after the general principles applying to the Law of Nullities and its 
validity shall have been decided. I cannot yield to this suggestion. The 
recitals of the treaty show that the demand and claims of Great Britain and 
of Costa Rica in this arbitration are to be determined from the “notes which 
His Britannic Majesty’s Minister addressed to the Costa Rican Ministry ' 
for Foreign Affairs on July 13 and November 8, 1921, and in antecedent cor- 
. respondence, and on the part of the Costa Rican Government, in their notes 
.in reply relative to the present diplomatic controversy, and especially in the 
Congressional resolution of the 13th of December of that same year". An 
examination of these references leaves no doubt that not only was the valid- 
ity of the Law of Nullities in defeating the claim of the bank and the Amory 
concession involved, but also the merits of the claim of the bank and of the 
concession, assuming the Law of Nullities to be itself a nullity. i 

Coming now to the merits of the Royal Bank claim, the facts, so far as I 
can gather them from the exhibits and evidence produced by both parties, 
are: 

The Banco Internacional de Costa Rica was established as a bank to be 
conducted by private persons under the immediate supervision of the execu- 
tive power, and on October 14, 1914, was given authority to issue notes to ` 
the amount of four million colones, in aecordance with the banking law of 
Costa Rica and the amendments thereto. The issue was to be secured by 
Treasury bonds. This law continued in force under the Tinoco régime. On 
June 29, 1919, the Chamber of Deputies by law provided that the Banco 
Internacional should be authorized to make a new issue of notes of 15,000,000 
colones. The notes were to be given the same legal tender quality as at- 
tached to the bills then in circulation under the law of 1914. Of the sum 
thus to be issued, ten million colones were to be applied to the interests of 
the government for its publie administration. The remaining amount was 
to be distributed, 2,500,000 colones to increase the emergency fund and the 
borrowing capacity of the Banco Internacional de Costa Rica for private 
loans, 1,500,000 colones to be devoted to rural loans to future farmers, 
veterans of the army, and 1,000,000 colones to be invested in construction 
and repair of national roads. AJl revenues from postal, telegraph and 
stamped paper sources were pledged to the state to secure this issue. After 
June, 1920, the principal administration of state revenues was to pay to the 
bank the total amount derived from the revenues, and the bank was then to 
devote this amount, taking up and withdrawing from circulation all bills 
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authorized by the present law and to destroy them. Article VI provided 

that the government should, after the proclamation of the law, make a de- 

posit in American gold or drafts of the United States-in the Banco Intér- 

nacional, to'be operated in the form of a revolving credit, to be used exclu- 

sively by the bank to sell bills of exchange to merchants and private persons 

at a fixed maximum rate of exchange. The executive power was authorized 

to make rules and regulations necessary- for the proper enforcement of the 

law. On July 10, 1919, the law just described was amended by providing 

that the bills to be issued should bear a clear statement of their value by 

means of letters and numbers, together with a statement of the obligation of | 
the bank to pay them at sight to bearer in national gold money, and they 

were to be issued in the denominations which included a denomination of 

1,000 colones. By an order of the President, and because of the absence of - 
the usual forms of colones bills, it was directed on July 10, 1919, that there 

might be a provisional issue to the value of 2,500,000 colones of “Bonos 

sobre especies fiscales" of the value of 1,000 colones each. These had been 

bonds prepared for issue but which had not been placed in circulation, and 

it was directed that they should be known and treated as bills of the Banco 

Internacional de Costa Rica, and should bear on their left margin the im- 

pression of the seal of the Ministry of the Treasury. 

On the 16th of July, there was deposited in the Royal Bank of Canada, ‘to 
the credit of the Costa Rican Government, a check drawn by Jimenez, Min- 
ister of the Treasury, against the Banco Internacional de Costa Rica for 
1,000,000 colones. On the stub of the check was a memorandum that it 
was payable in provisional bills of 1,000 colones. The face of the check 
contained the words Supreme Government Law No. 12 of June 28, 1919". 
The check was presented to the Banco Internacional, which accordingly 
delivered in payment thereof, to the Royal Bank, one thousand l ,000 colones 
bills of the form above given. 

Thereafter the Minister of Finance, after a conversation with the manager 
of the Royal Bank, in which he explained that the circulation of such irregu- 
larly prepared bills might produce confusion, wrote under date of July 17, 
1919, as follows: l 


Dear Sir: i 

With reference to the deposit made yesterday at your bank for one 
million (1,000,000) colones in notes of one thousand (1,000) colones 
each, which you agreed to withhold from circulation, I hereby confirm 
our verbal agreement,-as follows: 

That this Ministry will pay interest at the rate of 10 per cent. per 
annum on the amount of the deposit that is utilized and that before 
September 15 next, the notes of this deposit will be replaced by current. | 
issues, 

Yours truly, 
FRANKLIN JIMENEZ, | 
Minister of Finance. 
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* Itis alleged on behalf of Great Britain that the Government of Costa Rica 
then drew against this account for governmental purposes, and that the bank 
honored the checks, some twenty in number, which exhausted the deposit. 
Subsequently the Royal Bank succeeded in circulating two of the 1,000 colo- 
nes notes, receiving their face value, and reducing the amount of notes held 
by it to 998,000 colones. 

Upon these facts rests the claim that the Costa Rican Government and 
_ the Banco Internacional must recognize the validity of the thousand colones 
bank notes still held by the Royal Bank, and make them good, or pay to it 
the money which it expended in honoring the checks drawn against the mil- 
lion colones deposit for governmental purposes. 

The account, showing the ultimate application of the deposit, 28 presented 
by Great Britain, from the books of the Royal Bank, is as follows: 


1919 Debit Credit 
July 16. To International Bank C 1,000,000.00 
July 17. For the Royal Bank of Canada 
Revolving Credit C 900,000.00 
17. To Royal Bank of Canada 
Revolving Credit 450,000.00 
17. For Public Debt Service ` 5,000.00 
26. For Foreign Relations Dept. ^ 45,000.00 
. Aug. 2. For War and Police M. Dept. 1,500.00 
2. For Royal Bank of Canada 
Revolving Credit 225,000.00 
4. For Bank of Costa Rica Cur. Act. : . 135,000.00 
4. For Bank of Costa Rica Cur. Act. 202.95 
4. 'To purchase of drafts 51,750.00 ` 
4. For War and Police M. Dept. . .40,000.00 
5. For Bank of Costa Rica Cur. Act. 116,355.17 
6. For Bank of Costa Rica Cur. Act. - 7,177.50 . 
7. To French Loan Service _ 26,000.00 . 
8. For Bank of Costa Rica Cur. Act. 56,000.00 
8. To Purchase of Drafts ; . 35,200.00 
9. For Bank of Costa Rica Cur, Act. 18,898.70 
13. For Bank of Costa Rica Cur. Act. 1,500.00 
Dec. 27. Balance 155.68 


C 1,562,950.00 — C 1,562,950.00 


In its effort to secure evidence explaining or impeaching this account, 
Costa Rica filed a demand before a local court in Costa Rica for the dud 
tion of psa including the following: 


. The accounts in American gold and in colones which do now exist 
or sb may have existed in the past in the name of the government of 
this republie or of the Minister or of the Secretary of the Treasury, and 
that the entries made both in the ledger and the journal be duly certi- 
fied. 2. All the accounts which may have any connection with those 
indieated in the immediately preceding number, and that such entries 
made both in the ledger and the journal as may be connected with those 
which are mentioned in No. 1 above, be duly certified. 
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The agent of the Royal Bank denied the jurisdiction of the court to re- 
quire their production, but used the following language: 


- Whether obliged or not to do it the Royal Bank of Canada i is ready 
and willing to produce, as soon as it is ordered to do so, all its accounts 


and any other documents within its powers which the high arbitrator ` 


may need, and it is to be observed that the bank has already sent to its 
, New York office, for the purpose of being presented, in case of need, a 
part of the documents which have been asked for. 


The Costa Tiran Government in its counter case says that it “is unwilling 
. to. agree to the ex parte production of these accounts before the arbitrator, 
after it is too late for a full discussion of them by the Government of Costa 
‘Rica, and also without an opportunity of ascertaining that what is produced 
is really a full and reliable disclosure of all the transactions, especially in 
view of their admission, above quoted, that the documents in New York are 
only ‘a part of the documents which have been asked for’ ”. 

. In its counter case the Government of Costa Rica does present additional 
accounts between the Royal Bank of Canada and the government, taken 
from the books of the government entered during the Tinoco régime. This 
certified account includes not only the account of the Royal Bank of Canada 
with the government, already introduced, on behalf of the. Royal Bank, 
which is said to appear on the ledger—folio 669 and 691, but also an account 
on folio 678 and 690, which is as follows: 


Tse Royan BANK or Canana Revoxvine Crenit Current Account Gorp. 


: 1919 . - Debit Credit 

_ July 5. To Sundries $64,447.95 s ; 
“7, For War and Police M. Dept. . $60,000.00 

. 47. . To Sundries 200,000.00 E 

. 17. For Sundries : . 100,000. 00° 

Aug. 2. ` To Sundries : 50,000.60 e 

2. To International Bank . 50,000. C0. ; 
2, For Foreign Relations Dept. rl 200,000.00 

. 9. For Regular Export Duties à 

Sundries ` - . 200.00 


A 11. For Treasury Dept. x s 4,247 .95 
S $364,447.95 ` $364,447.95 


Then follow journal entries relating to the two foregoing accounts: 
Journal entry of July 16th, in explanation of the million dollar colones 
deposit, was as follows: i 


Entry No. 1538 F l July 16, 1919. -, 


: . . À Debit Credit ^ 
The Royal Bank of Canada Special Account C 1,000,000. 00 I E 
"To International Bank C 1,000,000.00 


Account of check No. A 109755 drawn on the same to 
the order of. the Royal Bank of Canada payable in pro- 
visional bills of C 1,000, which shall be exchanged for 
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current bills before the 15th of September next as per 
agreement with the Minister of the Treasury. Inter- 
est at 10 per cent. per annum shall be paid to it on the 
sums which the Minister of the Treasury shall use 
from the said deposit. -—. 


Following that is a journal entry No. 1546 F, as follows: 


i July 17, 1919. 
: g Debit Credit 
The Royal Bank of Cdnada Revolving Credit Account C 1,000,000. 00 ` 
Equivalent in colones at 500 per cent. exchange of 
$200,000.00 deposited today in said Bank for the pur- 
poses of Article G of Law No. 12 of the 28th of June 
ultimo. ; 
'To The Royal Bank of Canada C 900,000.00 
Amount of the following checks drawn yesterday from 
‘said Bank and from John M. Keith’s the $200,000.00 
deposited to the order of the Ministry of the Treasury, 
upon the reimbursement of the equivalent in colones 
at 450 per cent. exchange, as per contract with Enrique 
R. Clare of the 26th of June ultimo, 


No. 79501 to the order of the Royal Bank of Canada C 742,500.00 
No. 79502 to the order of John M. Keith 157,500.00 
To Pending Accounts 100,000.00 


Enrique Clare 
Sum paid to Clare on the 26th of June ultimo, as per 
the contract above referred to, by check No. A, 109,248 
on the International Bank, ' 


Another journal entry No. 1717 F is as follows: 


Entry No. 1717 F August 2, 1919. 
Debit Credit 
Foreign Relations Dept. C 846,000.00 l 
Emergency 


Equivalent in colones at 423 per cent. exchange of 
$100,000.00 to the order of the Minister-of Foreign 
Relations and $100,000.00 to the order of Jose Joaquin 
Tinoco, the former for expenses of representation of 
the Chief of the State in his approaching trip abroad, 
and the latter, value of four annuities of salaries and ` 
office expenses of the Legation of Costa Rica in Italy 
which has been put in charge of Mr, Tinoco. 

To the Royal Bank of Canada Current Account in Gold C 430,000.00 
Equivalent at 215 per cent. exchange of $200,000; l 
amount of the following checks drawn upon the same: 

No. 304 to the order of Jose Joaquin 


Tinoco : ] $100,000. 00 
No. 305 to the order of the Minister of : 
Foreign Relations 100,000.00 
To Difference in Exchange 416,000.00 
Difference between 423 per cent, and 215 p cent. ex- * 
change. 
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In addition to this, there is in evidence a letter written by the Manager of 
the Royal Bank of Canada, under date of July 27, 1921, which further ex- 
plains the payment of the checks Nos. 304 and 305. Itis as follows: 


Sir: Referring to your communication dated the 25th instant, I have the pleasure to in-' 
form you that cheques numbers 304 and 305 drawn by the Ministry of the Treasury on the 
2nd of August, 1919, for $100,000 each, and against the account of the Government in this 
Bank, .were paid with bills of exchange on the solicitation and to the satisfaction of the 
bearer of each one of said cheques as follows: 

Cheque No. 304 drawn by the Minister of the Treasury (Franklin Jimenez), in favor of 
Jose Joaquin Tinoco, and dated August 2, 1919, endorsed by Jose Joaquin Tinoco. The 
cheque was exchanged for $100,000 in Bill of Exchange on New York; this transaction was 
effected by Jaime Esquivel as follows: 


. In favor 
No. Date > Against f © of Amount ` Paid 
5783 Aug. 2, 1919 Royal Bank of Canada, Jaime Esquivel $10,000 Sept. 27, 1919 
: New York : ` 
5784 - “ « B u A 10,000 G. 
5788 . " «f di 10,000 $ 
-5786 a oM ROT i . ir 10,000 HS 
5787 i i e 10,000 " 
'5788 [11 i» ét [11 10,000 “ 
5789 . | “ « Wu ; 10,000 ^ 
5790 tt tc A 4€ y 10,000 [f] 
5791 d ài « 10,000 4 
5792 H D ts 10,000 " 


Cheque No. 305 drawn by the Minister of the Treasury (Franklin Jimenez), in favor of 
the Minister of Foreign Relations, dated August 2, 1919, endorsed by the Minister of For- 
eign Relations (Guillermo Vargas). This cheque was exchanged for $100,000 in Bills of . 
Exchange on New York and which transaction was effected by Jaime Esquivel as follows: 


No. . Date Against Infavor of Amount . Paid . 
5788 nu 2,1919 Royal Bank of Canada Frederico Tinoco $20,000 Aug. 26, 1919 
New York ` 
(0781 -> s £^ . « 20,000 Aug. 22, 1919 
5782 ` s a H 20,000 Aug. 26, 1919 
325131 4 Chase National Bank of i - 
New York £t :. .§,000 Sept. 26, 1919 
825132 . ui e i 5,000 Sept. 26, 1919 
325183 x 1 e 5,000 Aug. 26, 1919 
325134 : is A .5,000 Aug. 26, 1919 
325135 d es e 5,000 Sept. 26, 1919 
325136 a ga 2 i 5,000 Sept. 26, 1919 
325137 “ . i a 5,000 Aug. 26, 1919. 
325188 - s “ : us 5,000 Aug. 26, 1919 
I am, dear Sir, Very faithfully : yours, oe 
The Royal Bank of Canada, 


T. J. Ruarvon, Manager. 


These accounts taken from the Treasury Department were furnished by 
Costa Rica to the other side before this arbitration began, so that the-Royal 
Bank has been long advised of their existence and contents. The failure of. 
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the bank to produce any further statements of accounts from its own books 
in explanation of the accounts thus appearing on the government books not 
only makes these government accounts competent evidence, but also justi- 
fies inferences therefrom in the absence of explanation which the coincidence 
of dates and the circumstances shown by other evidence make inevitable. 

It is evident from the exhibits that.in the spring of 1919 the popularity of 
the Tinoco régime had disappeared, and that the political and military move- 
ment to end that régime- was gaining strength. Supporters of the former 
government invaded the northern part of Costa Rica and the Tinoco govern- 
ment found it necessary to suspend the guarantees of personal liberty and 
establish martial law, beginning early in 1919, for periods of thirty days con- 
tinuously renewed until its fall in September. The sinking credit of the 
Tinoco government and the expenses of the maintenance of the army raised 
in its defense, had produced a stress in its finances which led to the legisla- 
tion authorizing the issue of the fifteen millions of colones. The emergency . 
was illustrated in the use of the very irregular form of the notes of issue by 
the Banco Internacional de Costa Rica authorized by the legislation. of 
June and July of 1919, and by a sale of the deposit of silver coin held in re-' 
serve by the Bank. of Costa Rica, which acted as the national treasury. It 
became perfectly clear from the mob violence and disturbances in June, and 
-the evidences of the unpopularity of the Tinoco régime, that it was in a 
critical condition, and an agent of the Royal Bank testifies that the retire- 
. ment of the Tinocos “was known as a positive thing about to take place 
when the silver transaction was carried out on the 5th of July, when the ac- 
count in American gold for the value of the coined silver was opened on the 
5th of July, and when the million dollar colones deposit was made on the 
16th of July". In the light of these circumstances, it is not difficult to infer 
from the figures set forth in the foregoing account that there is an identity 
between the million colones deposit of July 16th and the $200,000 credit of 
July 17th to the government i in the so-called gold revolving credit account set 
forth above. 

The language of the entry No. 1546 F, of date July 17, 1919, and its refer- 
ence to Article 6 of Law No. 12, shows that this whole deposit was to be 
transferred to the Revolving Credit Account Gold of the Royal Bank in the 
amount of $200,000. It was accomplished by three checks, one to the order 
of the Royal Bank itself, one to the order of John M. Keith, and one to the 
_ order of Enrique Clare. The account presented by the British Government 

on behalf of the Royal Bank, lumps first two checks in an item of 900,000 
colones, debiting the Royal Bank Revolving Credit Account, thus showing 
the destination of both. Without explanation, it may be difficult to fix the 
exact details of this transaction, but the amounts, the dates, and the result: 
leave no doubt in my mind that the deposit of the 1,000,000 on July 16th, 
the check for 900,000 colones also deposited in the Bank, the credit to the 
government of $200,000 on the 17th in the Revolving Credit Current Ac- 
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count Gold, and the withdrawal of $200,000 on August 2nd, were all part 
of the same transaction intended to secure to the two Tinocos the drafts 
for $100,000 each, shown by journal entry 1717 F, and by the letter of 
January 27, 1921, from the Manager of the Royal Bank: 

It thus appears that the present claim of the bank rests on its payme of 
$200, 000 to the Tinocos, $100,000 to Frederico Tinoco, “for expenses of 
representation of the Chief of State in his approaching trip abroad”, and 
$100,000 to Jose Joaquin Tinoco, as Minister of Costa Rica to Italy for four 
-years’ salary and expenses of the Legation of Costa Rica in Italy, to which 
post the latter had been appointed by his brother. The Royal Bank cannot. 
here claim the benefit of the presumpticns which might obtain in favor of à 
bank receiving a deposit in regular course of: business and paying it out in 
the usual way upon checks bearing no indication on their face of their pur- 
pose. The whole transaction here was cull of irregularities. There was no 
authority of law; in the first place for making the Royal Bank the depositary 
of a revolving creditfund. The law of June 28th authorized only the Banco 
Internacional to be made such a depositary. The thousand dollar colones 
bills were most informal and did not comply with the requirements of law 
as to their form, their signature or their registration. The case of the Royal . 
Bank depends not on the mere form of the transaction but upon the good: 
faith of the bank in the payment of money for the real use of the Costa 
Rican Government under the Tinoco régime. It must make out its case of 
actual furnishing of money to the government for its legitimate use. Ithas ~ 

‘not done so. The bank knew that this money was to be used by the retiring . 
president, F. Tinoco, for his personal support after he had taken refuge ina - 
foreign country. It could not hold his own government for the money pas 
to him for this purpose. 

The case of the money paid to the brother, the Secretary of War, and the © 
appointed Minister to Italy, is much the same. The government book 
entry charges him with this as a payment for expenses to be incurred in the 
establishment of a legation in Italy. It includes the salaries and expenses 
for four years. To pay salaries for four vears in advance is a most unusual 
and absurd course of business. All the circumstances should have advised 
the Royal Bank that this second draft, too, was for personal and not for 
legitimate government purposes. It must have known that Jose Joaquin - 
‘Tinoco in the fall of his brother’s government, which was pending, could not : 
expect to represent the Costa Rican Government as its Minister to Italy for 
four years, that the reasons given for the payment of the money were a 
mere pretense and that it was only, as in the case of his brother Frederico, an 
abstraction of the money from the public treasury to support a.refugee - 
abroad. 

The 100,000 colones remaining “a the deposit of 1,000,000 colones of July 
16th, paid in a check to Enrique R. Clare, as. shown by journal entry No. 
1546 F of July 17, 1919,is.a credit to “Pending Accounts", and is accom- 
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panied by the memorandum “Sum paid to Clare on the 26th of June ultimo. 
as per the contract above referred to, by check No. A 109,248 on the Inter- 
national Bank". From the memorandum against the credit of 900,000 
colones in the same entry this contract seéms to have been an arrangement 
for exchange and may have been the amount needed to transfer the whole 
1,000,000 colones deposit into $200,000 gold. Whatever it was, it is ‘so 
closely connected with this payment for obviously personal and unlawful 
' uses of the Tinoco brothers that in the absence of any explanation on behalf 
of the Royal Bank, it cannot now be made the basis of a claim that it was 
. for any legitimate governmental use of the Tinoco government. 

The claim of the Royal Bank against the Costa Rican Government has, 
however, been given a better status than as decided above, to the extent of 
. one-half of it, by the act of the existing Government of Costa. Rica in De- 
cember, 1922. Jose Joaquin Tinoco was killed in the streets of the capital 
during the disturbance on August 10, 1919, which occurred in protest against 
the continuance of the Tinoco government. The present Government of 
Costa Rica prosecuted a suit for $100,000 against Joaquin Tinoco’s estate in 
a Costa Rican Court, based on the payment by the Royal Bank of this sum 
tohim. The suit was compromised by a mortgage given by his widow upon 
two estates of his for a full $100,000, of date December 21, 1922, the same to 
be paid within five years. The Government of Costa Rica in repudiating 
any obligation to the Royal Bank for paying $100,000 to Jose Joaquin 
Tinoco, of course, deprived itself of any just claim to real ownership of the 
mortgage upon his estates for that amount. This should enure to the benefit 
of the Royal Bank. Proceeding in this matter ex aequo et bono, therefore, 
I must hold that the bank is subrogated to the title of Costa Rica in the 
mortgage and that as a condition of the award against the bank, as to the 
whole 998,000 colones claimed by it, Costa Rica should transfer and assign 
. the mortgage to the bank for its benefit, together with any interest whieh 

may have been meantime collected thereon.. 

The Amory concession was in the form of a contract between PES 
Minister of Publie Works, authorized by the President of the Republic, as 
party of the first part, and Miguel D. Ferrer, as the attorney of John M. 
Amory and Son, of 52 Broadway, New York, as party of the second part. 
. The Chamber of Deputies of the Tinoco government approved the contract 
June 26, 1918. The concession is now owned by. the Central Costa Rica 
Petroleum Company, Ltd., of Canada, and all its stock is owned by the 
British Controlled Oil Fields, Ltd. "The concessionaire was given the right 
during twelve years to prospect or cause to be prospected the territories of 
the provinces of Cartago, Alajuela, Heredia and San Jose, constituting four 
of the eight provinces of Costa Rica, comprehending half her territory, in 
order to find deposits of petroleum, hydrocarbons and allied substances. On 
his finding them, the concessionaire was granted the exclusive right to locate 
all of the deposits discovered. At the end of twelve years, any territory 
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that might remain unexplored, or of which the concessionaire | did not present 
topographical and geographical plans to the government, might be other- 
wise disposed of by the government for the mining of pétroleum, hydrocar- 
bons and allied substances. The concessionaire was granted the exclusive 
: right during fifty years to develop and exploit the deposits located by him; 

to establish pipe lines and pumping stations; to erect refineries and bore 
wells; to build aqueducts, roads, railways, transmission lines and all other 
works necessary for the extracting, warehousing and handling of petroleum 
` and allied substances; to use the national and public highways and the un- 
occupied land for sith purpose; to utilize the rivers, springs, and water 
courses which may cross the national, municipal or private lands; to install 
hydraulic or electrical plants required by the company for the generating of 
electric power for this purpose; to cut and fell timber on national lands free: 
of payment, and stone, slate, lime, clay, and other things that may be neces- 
sary for the operation of the enterprise, and to locate and mine such coal . 
deposits as he might discover in his exploration. The enterprise was de- 

clared to be a public utility under the protection of the government so as to 

enable the concessionaire to exercise the right of expropriation for the 

purpose of the grant. He was given the right to export the petroleum 

and hydrocarbon products and by-products, or to sell the same within the 

republic. 

The grant was made on condition that the concessionaire aou D 
$20,000 American gold in exploration during the first two years, and to de- 
posit $25,000 in the publie treasury to secure this expenditure; invest in the 
three years following the two years, not less than $125,000 gold in an investi- 
gation and exploitation of the petroleum deposits, and secure this action by 
the deposit of 40,000 colones in internal bonds of Costa Rica in the treasury - 
at San Jose or in a bank in England or in the United States, and during seven 
years succeeding the previous five, invest a sum of not less than one million 
- eolones, to continue the work of investigation and exploitation, and deposit, 
as security for this, in the treasury of the republic,.or in a bank-of England 
or of the United States, 30,000 colones of the interior debt of Costa Rica; 
_ commence explorations within four months; use the best kind of machinery 
and methods for doing the work; organize a company called the Central 
Costa Rica Petroleum Company; transfer all the rights of the concessionaire 


to that company, as well as the obligations of the latter to Costa Rica, and. . - 


organize the company within four years with a capital paid up of not b 
than one million dollars in United States currency. 

The considerations for this concession are contained in Articles vi, VII 
and X. 

The concessionaire, by Article VII, agrees to pay 25 cents, American cur- 
reney, on every ton of crude petroleum or other hydrocarbon products ex- 
ported or sold in the republic, deducting what he may use in his work of. 
production, refining and transport. By Article VIII he undertakes to sup- 
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ply gratuitously all fuel and lubricating oil needed to-run the present govern- 
ment railways and extensions thereof, provided that the total net output 
from the petroleum fields shall be at least 1000 tons a day, the storage and 
"transportation to be at the expense of the government. “By Article X, it is 
. provided as follows: 
With the exception of the oil supplied as wrovidod by Article Vill 
` hereof, the royalty of 25 cents referred to in Article VII, shall be the 
only tax or duty payable by the concessionaire to the Goyernment of the 
Republic or to the local governments or municipalities in respect to this 
concession; but ‘the concessionaire shall not.be exempted from any na- 
tional taxes payable by the public in general at the present rates. The 
government exempts the concessionaire from the payment of general or 
partial taxes which may be levied hereafter, unless they be for public 
services established or conducted by the government and of which the 
concessionaire shall make regular use, or by which he may directly and 
permanently benefit. , 

The first objection to an award in favor of the Amory concession in this 
proceeding by the British Government, is that it was granted to an Ameri- 
can firm and that there is no evidence that British subjects were interested 
in it until after it had been repudiated, so that they acquire nothing but a’ 
law suit. It is urged that Great Britain may not protect her subjects in 
prosecuting a claim acquired from American owners after it had become the 
subject of controversy. The British case, presenting the Amory claim 
separately, says that British capital was engaged in the concession from the 
first, and that Amory & Son were only agents of a large English Company . 

. known as the British Controlled Oil-fields, Limited, and that all the capital 

has been furnished by that company since the concession was granted and 
work done under it. No formal proof is made of this. In a letter of the 
Secretary of State of Costa Riea to & representative of the British Govern- 
ment, of September 29, 1920, be says: 

. When the Amory contract was being negotiated, assurance was given 
that the responsible firm was North American and documents presented 
to the Department of Public Works show that the transfer provided by 
the contract was made to a concern domiciled in the State of Delaware 
of the United States of America. In spite of this, and in view of the 
repeated assertions contained in the notes to which this is a reply, we 
now have no doubt that a part at least of the capital is English or of 
English origin, and that the interest that moves you to intervene in the 
matter is born of that circumstance. : 

No objection of this kind by Costa Riea was made in the Congressional 
resolution of the 13th of December, 1921, or, so far as I can discover, in 
previous correspondence. It appears for the first time in the counter case. 
Had it been clearly made in previous correspondence, the failure to make 
proof might have raised the question of law urged, but in view of the admis- 
sion above and the lack of distinct challenge previous to the counter case, I 
cannot regard it as substantial. 


172 THE AMERICAN JOURNAL-OF INTERNATIONAL LAW 


Nor.do I deem it necessary to go in detail into the question of perform- 
ance. It seems to me that substantially everything was done by the con- 
cessionaires or their assignee required by the contract in the way of an 
&dvance of one million dollars of capital, of the security to be given, and of 
considerable expenditure to be made. The accounts show the actual outlay © 
of at least 200,000 colones in exploration in Costa Rica, and of 300,000 cò- 
lones in importation into the country of machinery and other preparation 
enough certainly to manifest good faith and to appeal for equitable treat- 
ment in case this concession cannot be sustained as a contract. 

The most serious objection to the concession is that it was granted by a 
body without power to grantit. Its validity is, as I have already said, to bè 
determined by the law in existence at the time of its granting; and that 
means the law of the government of Costa Rica under Tinoco. This con- 
cession was granted, with the approval of the President, by the Chamber of 
Deputies of Costa Rica. By the constitution of June 8, 1917, established 
under Tinoco, the Government of the Republic was vested in three different 
powers independent of each other, to be known as the legislative, the execu- 
tive and the judicial powers. The legislative powér was vested in a‘con- 
gress composed of two chambers, one of Senators and the other of Deputies, 
. whose members in both were elected by the citizens and might be reelected 

. indefinitely. By Article 76, the Congress was to meet as a single body and . 
exercise ten powers, which were within its exclusive jurisdietion. The 
- tenth power was as follows: 


10. To approve or disapprove laws, fixing, enforcing or changing 
direct or indirect taxes. 


The Chamber of Deputies was given the power to decree the alienation of 
property of the nation, or the application thereof for public uses; and espe- 
cially to empower the executive to negotiate loans or to enter into other con- 
. tracts. upon mortgage security of the national revenue. The Senate was 
given the power to approve or disapprove the loan contracts which might be 
entered outside of the country, after the contract had been approved by the 
Chamber of Deputies; to approve or disapprove the contracts which the 
government might enter into, whén on account of the nature and importance 
of the subject matter the executive power of the Chamber of Deputies, at 
the request of one-third of the members present, considered necessary the 
. sanction of the Senate. 

It is. contended that this concession is a contract which the Chamber of ` 
Deputies might validly make and bind the government unless the executive 
or one-third of the members present should consider the sanction of the 
Senate necessary, and that as neither the executive power nor one-third of 
the votes of the members of the Chamber indicated its view that the sanc- 
tion of the Senate was necessary to this concession, it was valid. : 

The recital of the concession shows that an important pärt of it dealt 
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with the future taxes to be paid by the concessionaire and, made very espe- 
cial provision in reference thereto. He-was to pay a revenue tax of 25 cents 
United States currency on every ton of crude petroleum to be exported from 
- Costa Riea or sold within its limits. This was called a revenue tax. In ad- 
dition to this the concessionaire undertook to supply the government with 
combustible and lubricating oil for the existing railways or for any extension. 
within the provinces named, if the product of the enterprise was not less 
than 1000 tons per day within a given period. Article X limited the taxes . 
to be paid to the royalty of 25 per cent. and exempted the company from the 
payment of taxes to local governments or municipalities, and from all na- 
tional taxes except those payable by the public in general at the rates exist- - 
ing at the time of the concession. It exempted the concessionaire from the 
payment of other general or partial taxes levied thereafter unless they were 
for public benefits furnished by the government of which the concessionaire 
should make regular use, or by which he might directly or indirectly benefit, 
i.e., unless they were special assessments for actual benefits. Considering 
the very heavy burden to which but for these exemptions the company 
might have been subjected in the event of successful exploitation, they were 
a valuable part of the concession.. It is evident that it was the hope and 
expectation of both parties that oil would be discovered and that upon its 
discovery the company would develop a large production, refining and trans- 
mission of oil, involving the expenditure of large capital and the investing of 
itin plants of millions of value. The protection which these clauses afforded 
against the heavy reduction of dividends by increased future taxes, was one 
of the great factors of value in the contract. It seems to be impossible to es- 
cape the conclusion that the power to grant such exemptions and to limit 
future taxation could only be exercised under the constitution of 1917 by 
Congress in a single body. The granting of this concession certainly in- 
volved the power to approve laws fixing, enforcing or changing direct or in- 
direct taxes. As the Chamber of Deputies was expressly excluded from 
exercising this power alone, Article X was invalid. i 

. It is urged that under the practical construction of the Tinoco constitu- 
tion, the Chamber of Deputies did grant tax exemptions and five instances 
are cited from the official Gazette to show this. ‘These were cases in which the 
customs duty on machinery introduced into the country was waived. They 
could hardly be held to amount to an amendment of the fundamental law 
by practice, or such a construction of it as to justify an exception by the 
Chamber of Deputies of ad valorem taxation, general and local, on the plant 
and property of the concessionaire for fifty years. My conclusion is sup- 
ported by the action of President Tinoco himself in vetoing a law granting 
future exemptions from taxation to an insurance company enacted by the 
Senate, on the ground that only the Congress as a single body could grant 
them under its exclusive power to fix, enforce, or change direct or indirect 
taxes. : 
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It is impossible to reject the Article X and hold the remainder of the con- 
cession valid. That article is too vital an element in its value. The con- 
tract cannot be made over by this tribunal for the parties. 

The result is that the government of Tinoco itself could have defeated this 
concession on the ground of a lack of power in the Chamber of Deputies to © 
approve it. 

It is ‘finally contended that the present Government of Costa Rica has 
recognized the Amory concessjon and thus given it validity. The argu- 
ment rests upon correspondence between the attorney for the concessionaire 
and the Minister of Finance and Commerce in 1919 and 1€20, in which the 
: concessionaire was permitted to bring in certain machinery, duty free, for 
‘the exploration under the concession. Such permission was given but it 
was accompanied with the express reservation that the permission should’ 
`. not ratify the concession or affect the right of the government to declare.a 
' nullification of the franchises if deemed convenient. 

My award, therefore, is that the Law of Nullities in its operation upon 
the validity of the 998 one thousand colones bills and the claim in behalf of 
the Royal Bank, will work no injury of which Great Britain can complain, 
if Costa Riea assigns all her interest.in the mortgage for $100,000 upon Jose 
Joaquin Tinoco’s estate executed by his widow, together with all interest 
paid thereon to the Royal Bank, and that, upon Costa Rica’s executing 
this assignment and delivering the mortgage, the Royal Bank should de- 
'.liver to the Government of Costa Rica the 998 one thousand colones bills 
1 held by it. 

. My award further is that the Law of Nullities in decreeing the invalidity 
of the- Amory concession worked no injury to the Central Costa Rica Pe- 
troleum Company, Ltd.; the assignee of the concession, and the British 
Controlled Oil Fields, Ltd., its sole stockholder, of which Great Britain can 
complain, because the concession was in aac invalid noe the Constitution 
of 1917. 

Article one of the treaty, under which this arbitration proceeds, provides ' 
that “the arbitrator shall determine what one party may owe the other for 
the expenses of the claim, and decide with regard to the payment of the ex- 
penses of the arbitration". Under the award, which is partly in favor of 
oné and partly in favor of the other, I think it fair to require that each party 
pay its own expenses in maintaining its claims. 
` Bo far as the payment of the expenses of the arbitration is concerned, T 
know of none for me to fix. Personally, it gives me pleasure to contribute 
my service in the consideration, discussion and decision of the questions 
presented. I am glad to have the opportunity of manifesting my intense . 
interest in the promotion of the judicial settlement of international disputes, 
and accept as full reward for any service I may have rendered, the honor of 
being chosen to decide these important issues etween the high contracting 
parties. 
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` MIXED CLAIMS COMMISSION, UNITED STATES AND 
GERMANY? 


ADMINISTRATIVE DECISION No. I 


Dealing with the Liabilities of Germany on all Claims (save those expressly 
excepted) asserted by the United States in behalf of its Nationals 


NovemBer 1, 1923 


PARKER, Umpire; rendered the decision of the Commission, the American 
Commissioner and the German Commissioner being unable to agree: 

.As used herein the following terms shall be taken to have the meaning 
indicated below: 

United States: the United States of America, and/or the Government of 
the United States of America; 

Germany: the German Empire, and/or the Government of Germany; 

Germany or her allies: the German Empire or the AUS HURARAR 
Empire, Bulgaria, and/or Turkey; 

War period: the period between August 1, 1914, and July 2, 1921, both 
inclusive, the latter date being that on which the joint resolution passed by 
the Congress of the United States declaring the war at an end became 
effective; 

Period of neutrality: the period between August 1, 1914, and April 5, 1917, 
both inclusive; 

Period of belligerency: the period between April 6, 1917, and July 2, 1921; 
both inclusive, the former date being that on which the joint resolution 
declaring a state of war to exist between Sominy and the United States 
became effective; 

American national: a person wheresoever Jonai owing permanent 
allegiance to the United States of America; . 

Treaty of Berlin: the treaty between the United States and Germany 
signed at Berlin August 25, 1921, restoring the friendly relations existing 
. between the two nations prior to the outbreak of war; 

Agreement: the agreement between the United States and Germany signed 
at Berlin August 10, 1922, entered into in pursuance of the Treaty of Berlin, 
providing for the creation of this Mixed Commission. 

There are expressly excepted from this decision (1) claims of the United 
States as such against Germany, (2) claims based on debts owing to American 
nationals by Germany or by German nationals, and (3) claims arising out of 
the application of either exceptional war measures or measures of transfer as 
- defined in paragraph 3 of the Annex to Section IV of Part X of the Treaty of 


1 Established in pursuance of the agreement between the United States and Germany of 
August 10, 1922. EDWIN B. PARKER, Umpire; CHANDLER P. ANDERSON, Ameri- 
can Commissioner; WILHELM KIESSELBACH, German Commissioner; ROBERT W. 
BONYNGE, American Agent; KARL VON LEWINSKI, German Agent. 
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Versailles. These thres excepted classes of claims (hereinafter referred to 
as “excepted claims") have not been meres to the Umpire for decision by 
the National Commissioners. 

' The financial obligations of Ud to the United States arising under 
the Treaty of Berlin on claims other than excepted claims, put forward by 
the United States on behalf ofits nationals, embrace: 

. (A) all losses, damages, or injuries to them, including losses, dise or 
injuries to their property wherever situated, suffered directly or indireetly 
during the war period, caused by acts-of Germany or her agents in the 
prosecution of the war, provided, however, that during the period of belliger- 
ency damages with respect to injuries to and death of persons, other than 
prisoners of war, shall be limited to injuries to and death of civilians; and also 

(B) all damages suffered by Ameriean nationals during the period of 
. belligerency caused by: 

(1) Germany through any kind of maltreatment of prisoners of war; 

(2) GERMANY OR HER ALLIES and falling within the following categories: 
- (a) damage wherever arising to civilian victims of acts of eruelty, violence, 
‘or maltreatment (including injuries to life or health as a consequence of 
imprisonment, deportation, internment, or evacuation, of exposure at sea, 

-or of being forced to labor), and to the surviving dependents of such victims; 

(b) damage, in territory of Germany or her allies or in occupied or in- 
vaded territory, to civilian victims of all acts injurious to health or capacity 

"to work, or to honor, and to the surviving dependents of such victims; 

(c) damage to civilians by being forced to labor without just remuneration; 

(d) damage in the form of levies, fines, and other similar exactions. im- 
"posed upon the civilian population; 

(e) damage in respect of all property (with the exception of naval and, 
military works or materials) wherever situated, which has been carried off,. 
seized, injured, or destroyed, on land, on sea, or from the air; 

. (3) Any BELLiGERENT and falling within the following categories: 
(a) damage directly in consequence of hostilities or of any operations of 


war in respect of all property (with the exception of naval and military works ` 


or materials) wherever situated; 

(b) damage wherever arising to injured persons and to surviving depend- 
ents by personal injury to or death of civilians caused by acts of war, includ- 
‘ing bombardments or other attacks on land, on sea, or from the air, and all 
the direct consequences thereof, and of all operations of war. 

The American Agent and the German Agent and their respective counsel 
will be governed by this decision in the preparation and presentation of all 
cases. 

Done at Washington November.1, 1923. 

Epwin B. Parker, Umpire. 


Concurring: 
CHANDLER P. ANDERSON, 


American Commissioner. : 
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ADMINISTRATIVE DécrstoN No. Il 


Dealing with the Functions of the Commission and Announcing Fundamental 
Rules of Decision 


_Novemser 1, 1923 


Parker, Umpire, delivered the opinion of the Commission, the American 
Commissioner and the German Commissioner concurring in the conclusions: 

For the guidance gf the American Agent and the German Agent and their - 
respective counsel there aré here set down some of the basic principles which 
will, so far as applicable, control the preparation, presentation, and decision 
of all cases submitted to the Commission. Reference is made to Adminis- 
trative Decision No. I for the definition of terms used herein. 

_ Functions of Commission.—This Commission was established and exists 
in pursuance of the terms of the Agreement between the United States and 
Germany dated August 10, 1922. Here are found the source of, and limi- 
tations upon, the Commission's powers and jurisdiction in the discharge of 
its task of determining the amount to be paid by Germany in satisfaction of 
her finaneial obligations to the United States and to Ameriean nationals 
under the Treaty of Berlin. Article I of the Agreement provides that: 

The commission shall pass upon the following categories of claims 
which are more particularly defined in the Treaty of August 25, 1921, 
and in the Treaty of Versailles: 

(1) Claims of American citizens, arising since July 31, 1914, in 
respect of damage to, or seizure of, their property, rights and interests, 
including any company or association in which they are interested, 
within German territory as it existed on August 1, 1914; 

(2) Other claims for loss or damage to which the United States 
or its nationals have been subjected with respect to injuries to persons, 
or to property, rights and interests, including any company or associa- 
tion in which American nationals are interested, since July 31, 1914, 
as a consequence of the war; 

(3) Debts owing to American citizens by the German Government 
or by German nationals. 


The financial obligations of Germany which this Commission is em- 
powered to determine arise out of claims presented by the United States 
falling within the several categories specified in the Agreement and more 
particularly defined or described in the Treaty of Berlin. For this more 
particular definition as applied to claims (other than excepted claims) ` 
against Germany asserted by the United States on behalf of its nationals 
reference is made to the decision of the umpire as embraced in the Commis- 
sion’s Administrative Decision No. I. 

The Commission is not concerned with the Treaty of Vexsailles as such, : 
but only with those of its provisions which have been incorporated by 
reference into the Treaty of Berlin. While for convenient designation 
reference will be made herein to the Treaty of Versailles, it will be under- 
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stood (unless the na plainly indicates the contrary) that such reference 
-is to such of the provisions of the Treaty of Versailles as constitute a part 
of the Treaty of Berlin. . 

The machinery provided by the Treaty of Versailles and the rules sad 
methods of procedure thereunder governing the disposition of claims may be 
applied by but are not binding on this Commission. 

It does not, of course, follow that every “claim” presented to the Com- 
mission constitutes a “financial obligation” of Germany. The American 

: Agent pursues the policy of giving American nationals the benefit of every 
doubt and presents all claims that are not frivolous. Therefore at the 
threshold of the consideration of each claim is presented the question of 
jurisdiction, which obviously the Commission must determine preliminarily 
to fixing the amount of Germany’s financial obligations, if any, in each 
case.? 

When the allegations in a petition or merhorial presented by the United 
States bring a claim within the terms of the treaty, the jurisdiction of the 
Commission attaches. If these allegations are controverted in whole or in 
part by Germany, the issue thus made must be decided by the Commission. 
Should the Commission so decide such issue that the claim does not fall 
within the terms of the treaty, it will be dismissed for lack of jurisdiction. 
But if such issue be so decided that the claim does fall within the terms of 
the treaty, then the Commission will prescribe the measure of damages, 
apply such measure to the facts in the particular case as the Commission 
may find them, and fix the financial obligation of Germany therein. The. 
Commission’s task is to apply the terms of the Treaty of Berlin to each case 
presented, decide those which it holds are within its jurisdiction, and dismiss 

. all others. 

. 'The Commission is not concerned with the payment by Germany of its 
financial obligations arising under the treaty. Its task is confined solely to 
fixing the amount of such financial obligations. - 

Principles governing Commission.—In its adjudications the Commission. . 
will be controlled by the terms of the Treaty of Berlin. "Where no appli- 

2 History and Digest of the International Arbitrations to which the, United States Has Been a 
Party, by John Bassett Moore, 1898 (hereinafter cited as Moore's Arbitrations”): Volume 
I, pages 324-327, Volume III, Chapter LII, pages 2277-2312, and page 2599; International 
Law Chiefly as Interpreted ana Applied by the United States, by Charles Cheney Hyde, 1922 
(hereinafter cited as ' Hyde"), section 577 (Volume II, page 153) and authorities cited in 
notes; Papers Relating to the Foreign Relations of the United States, 1895, Part I, pages 83-84, . 
letter from Mr. Olney, Secretary of State, to Mr. Gana, Minister of Chile, June 28, 1895; 
discussion of the right of a commission to pass upon its own jurisdiction in International 
Arbitral Law and Procedure by Jackson H. Ralston, 1910 (hereinafter cited as “Ralston”), 
sections 26-30, inclusive; Comegys and Pettit v. Vasse, 1828, 1 Peters (26 U. S.) 193, 212- 
213; The Diplomatic Protection of Citizens Abroad or The Law of International Claims, by 
Edwin M. Borchard; 1915 (1922) (hereinafter cited as “Borchafd”), section 191; A Digest 
of International Law, by John Bassett Moore, 1905 (hereinafter cited as '' Moore's Digest”), 
Volume VII, section 1073. 
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cable provision is found in that distant: in determining the measure of 
damages the Commission may apply:? 

(a) International conventions, whether general or particular, establishing 
rules expressly recognized by the United States and Germany; 

(b) International custom, as evidence of a general practice accepted as a8 
law; 

(c) Rules of law common to the United States and Germany established 
by either statutes or judicial decisions; s 

(d) The general principles of law recognized by civilized natione; 

(e) Judicial decisions and the teachings of the most highly qualified 
publicists of all nations, as subsidiary 1 means for the determination of rules 
of law; but 

(f) The Commission will not be bound by any particular code or rules of 
law but shall be guided by justice, equity, and good faith. 

The United ‘States is claimant—Though conducted in behalf of their 
respective citizens, governments are the real parties to international arbi- 
trations.‘ All claims,. therefore, presented to this Commission shall be 
asserted and controlled by the United States as claimant, either on its own 
behalf or on behalf of one or more of its nationals. If in the decisions, 
opinions, and proceedings of the Commission American nationals are referred 
to as claimants it will be understood that this is for the purpose of con- 
venient designation and that the Government of the United States is the 
actual claimant. . 

Original and continuous ownership of claim.—1n order to bring a claim 
(other than a Government claim) within the jurisdiction of this Commission, 
the loss must have been suffered by an American national, and the claim for 
such loss must have since continued in American ownership.*. 


3 Article 38 of the Statute for the Permanent Court of International Justice, 1920, Pro- 
ceedings of the American Society of International Law, 1920, page 65; International Law, 
by L. Oppenheim, 2rd edition, 1920 (hereinafter cited as Oppenheim"), Volume II, section 
15, page 19; The Rights of War and Peace, by Hugo Grotius, Whewell translation, 1853 
(hereinafter cited as “ Grotius"), Book III, Chapter XX, sections 46-48; Hyde, section 559; 
Il Moore's Arbitrations, page 1226; Venezuelan Arbiirations of 1908, report by Jackson H. 
‘Ralston, 1904 (hereinafter cited as “Venezuelan Arbitrations 1903”), opinion of Umpire 
Plumley in Aroa Mines (Limited) Case before British-Venezuelan Mixed Claims Com- 
mission, pages 386-387; Eldredge's Case before American-Peruvian Mixed Commission of 
1863, IV Moore's Arbitration, page 8462; Cadiz Case before United States and Venezuelan 
Commission, 1885, IV Moore's Arbitrations, page 4203. 

. *La Abra Silver Mining Company v. Frelinghuysen, 1884, 110 U. S. 63, 71-72; Hyde, 
section 273; Ralston, section 201; Borchard, sections 139, 140, 145, 140, 147, and 152; VI 
Moore's Digest, sections 973-978. 

5 IJI Moore's Arbitrations: Morrison v. Mexico, 1850, page 2325; Young's ease, 1851, 
page 2752; Wiltz v. United States, 1882, page 2254; Abbiatti v. Venezuela, 1885, pages 
2347-2348. Borchard, sections 306—310; Ralston, sections 220-226; VI Moore's Digest, 
sections 979 and 981; Burthe v. Denis, 1890, 133 U. S. 514; Venezuelan Arbitrations 1903; 
British-Venezuelan Mixed Claims Commission, Plumley, Umpire, Stevenson Case, pages 
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The enquiry is: Was the United States, which is the claimant, injured 
through injury to its national? It was not so injured where the injured 
person ‘was at the time of suffering the injury a citizen of another state. 
While naturalization transfers allegiance, it does not carry with it existing 
state obligations. Any other rule would convert a nation into a claim agent 
in behalf of those ava tidig of its naturalization laws to become its citizens 
after suffering injury. 

` Apportionment of awards amongst claimants.—As shore stated, it is the 
province of this Commission to adjudicate claims presented by the United 
States, on its own behalf and on behalf of its nationals, against Germany 
falling within the several categories defined or described in the Treaty of 
Berlin. 

The primary purpose 5 of such adjudication is to detenino the amount of 
. Germany's financial obligations to the United States under the treaty.’ 

Obviously, Germany is concerned only with the amount of her obligations 
and not with any distribution which may be made by the United States of 
Such amount when paid. .But both Governments are directly interested in, 
and this Commission in passing upon its jurisdiction must determine, the 
ownership of each claim at and since its inception. ' 

` In that class of claims where two or more are joined as dini in one 
case because their respective causes of action are based upon a single occur- 
rence, and where their demands are several rather than joint, this Commis- 
sion must, after disposing of all jurisdictional questions, determine how much 
each claimant is entitled to recover before the aggregate amount of the 
award in that case can be fixed. 

To illustrate: Claims growing out of injuries resulting in death are not 
asserted on behalf of the estate of the deceased, the award to be distributed 
according to the provisicns of a will or any. other fixed or arbitrary basis. 
The right to recover rests on the direct personal loss, if any, suffered by each 
of the claimants. All-issues with respect to parties entitled to recover, as 
well-as issues involving the measure of damages, are determined, not by the 
law of the domicile of the deceased, but in private or municipal jurisprudence 


438, 442-455; Italian-Venezuelan Mixed Claims Commission, Ralston, Umpire, Brignone 
Case, pages 710, 720, Miliani Case, pages 754, 759-762; Corvaia Case, pages 782, 809, 
Poggioli Case, pages 847, 866. 

The language of the Treaty of Berlin does not bring a claim which America is presenting 
on behalf of its nationals within the exception to the general rule announced by Barge, 
Umpire, in the Orinoco Steamship Company Case, Venezuelan Arbitrations 1903, at pages 
84-85. 

* The rule here laid down will not preclude the presentation by the American Agent and 
the consideration by this Commission of the claims, if any, of citizens of the Virgin Islands 
and others similarly situated, who, after suffering damages through the act of Germany or 
her agents, became American nationals through the acquisition of territory by the United 
States and not on their own initiative. ; 

' "See Preamble to Agreement; Frelinghuysen v. United States, 1884, 110 U. S. 63. 
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by the law of the place where the tort was DEL —here by the law of 
nations and the application of the governing principles above announced. 
` The rules for measuring the damages suffered by each claimant are the same. 
But those rules must be separately applied to the cireumstances and condi- 
tions, not only of the deceased but of each claimant as well, to arrive at-the 
quantum of damages suffered by each claimant. This process necessarily 
involves a determination of the amount to be awarded each claimant rather 
than the aggregate amount of Germany's liability for the loss of a life. The 
problem in such cases is, not to distribute a given amount assessed against 
Germany amongst several persons, but to assess separately the damages 
suffered by each of such persons who jointly present independent claims. 
This the Commission will do. 

In so, doing we are mindful of expressions used in the opinions of the 
Supreme Court of the United States to the effect that one claiming an award 
made by an internationa! tribunal in favor of another is bound by the 
decision of such tribunal as to the validity of the claim and the amount of 
the award but not as to the ownership thereof? , 

The suggestion that under the rule announced by these authorities this 
Commission is without jurisdiction to apportion its awards amongst several 
joined as claimants in one case is due to a misapprehension of the exact point 
decided. These authorities deal not with the original claimants’ primary 
right to recover but with conflicts over asserted rights to receive payment 
arising (1) between the original claimants and those claiming under them or 
(2) between two-or more whose rights are derivative, not original, claiming 
through assignments or transfers, voluntary or involuntary, from the orig- 


8 Spokane and Inland Empire Railroad Company v. Whitley, 1915, 287 U. S. 487, 495, 
opinion by Mr. Justice Hughes: Northern Pacific Railroad Company v. Babcock, 1894, 154 
U. S. 190, 197-199, opinion by Mr. Justice White; American Banana Company v. United 
* Fruit Company, 1909, 213 U. S. 347, 356, opinion by Mr. Justice Holmes; Story on Conflict 

of Laws, Tth edition, 1872, section 307; Wharton on Conflict of Laws, 8rd edition, 1905, 
section 478. 

. °? See Comegys and Pettit v. Vasse, 1828, 1 Peters (26 U. S. )193, 212; Frevall v. Bache, 
1840, 14 Peters (39 U. S.) 95, 97; Judson v. Corcoran, 1855, 17 Howard (58 U. S.) 612, 614; 
Phelps v. McDonald, 1879, 99 U. S. (9 Otto) 298, 307; Frelinghuysen v. Key, 1884, 110 U. S. 
63, 71; Leonard v. Nye, 1878, 125 Massachusetts 455, 466; Brooks v. Ahrens, 1888, 68 _ 
Maryland 212, 221; Heard v. Sturgis, 1888, 146 Massachusetts 545, 547, and (Williams v. 
Heard, 1891) 140 U. S. 529, 589-540; Kingsbury v. Mattocks, 1889, 81 Maine 310, 315; 
Taft v. Marsily, 1890, 120 New York 474, 477. 

It is worthy of note that in the first three of these cases the court was construing the pow- 
ers not of mixed arbitral tribunals, but of American commissions created under Acts of 
Congress to distribute a lump sm paid to or held by the United States under treaties be- 
tween the United States on the one part and Spain, France, and Mexico, respectively, on 
the other. It is also worthy of rote that in none of these cases was there any question of the 
commission's jurisdiction involved, and in each of them the Supreme Court held that the 
particular claimant to whom the commission’s award was made was entitled to receive 
payment. The question, therefore, as to the commission’s jurisdiction to make the award 
did not affect the result in any one of these cases. 
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inal claimants. All of the authorities cited in effect recognize the exclusive 
and final power of international arbitral tribunals to determine in whom a 
cause of action originally vests, as well as to determine all other questions 
involving its validity and the amount recoverable. They hold that these 
are issues to be decided by the international tribunal according to the law of 
nations, but that all questions involving the transfer of interest from and 
. through the original owner must be decided by municipal tribunals according 
to loca] jurisprudence. 

To this rule we unqualifiedly subestibs: 10 But it does not relieve us of the 
duty of deciding the amount which shall be awarded to each of two or more 
who join in asserting in any one case their claims, not joint but several in 
their nature, and whose rights to recover and the amount recoverable de- 
pend on the terms of the treaty and the rules of applicable international law. 

Losses suffered directly or indirectly—Numerous counsel pressing claims: 
of American nationals presented by the American Agent urge in substance 
that under section 5 of the resolution of Congress and also under Article 231 
of the Treaty of Versailles, both carried into and: made a part of the Treaty 
of Berlin, Germany is, during the entire war period, (in the language of: 
one of the American counsel) “responsible for all damage or loss in conse- 
quence of the war, no matter what act or whose act was the immediate cause 
of the injury”. This contention is rejected. 

From the decision of the Umpire set forth in Administrative Decision ` 
No. I, handed down this day, it is apparent that during the period of bellig- 
erency Germany is liable for damages suffered by American. nationals caused 
by Germany’s allies or by any belligerent when the damages fall within 
defined categories enumerated under division (B) of that decision. But 
. leaving out of consideration claims falling within these defined categories, 
Germany's liability for losses sustained by American nationals falling within 
the provisions of division (A) of Administrative Decision No. I is limited to . 
losses “caused by acts of Germany or her agents". The applicable pro- 
visions of Administrative Decision No. I are for convenience reproduced as . 
follows: 


The financial obligations of Germany to the United States arising 
under the Treaty of Berlin on claims other than excepted claims, put 
forward by the United States on behalf of its nationals, embrace: 

. (A) all losses, damages, or injuries to them, including losses, damages, 

: or injuries to their property wherever situated, suffered directly or 

indirectly during the war period, caused by acts of Germany or her 

agents in the prosecution of the war, provided, however, that during the 

period of belligereney damages with respect to injuries to and death of 

persons, other than prisoners of war, shall be limited to injuries to and 
death of eivilians. 


The contentions and arguments pressed by American counsel which are 
here rejected will be examined in the light of the provisions of the decision 
1? Grotius, Book III, Chapter X X, Section 48. 
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ahove quoted and also in the light of the provisions of section 5'of the joint 
resolution of Congress and Article 231 of the Treaty of Versailles. 

Much stress is laid by American counsel upon the provisions of section 5 
of the resolution of Congress and particularly upon the language italicized 
in the succeeding sentence. That section, among other things, provides in 
substance that the United States shall retain (unless otherwise theretofore 
Or thereafter expressly provided by law) all property of Germany or its 
nationals or the proceeds thereof held by the United States or any of its 
-, officers, agents, or employees from any source or by any agency whatsoever, 
‘until such time as Germeny shall have made “suitable provision for the 

satisfaction of all claims against”. Germany of American nationals who have 
since July 31, 1914, “suffered, through the acts of the Imperial German 
Government, or its agents, . . . loss, damage, or injury to their persons 
or property, direcily or indirectly, whether through the ownership of shares 
of stock in German, Austro-Hungarian, American, or other corporations, or 
„in consequence of hostilities or of any operations of war, or otherwise". Ex- 
amining this language to ascertain what claims are embraced within its 
terms, it appears that such nationals must have suffered: 

A. (Cause?) through the acts of Germany or its agents; : 
. B. (When ?) between August 1, 1914, and July 2, 1921, both inchisive;- 

C. (What ?) loss, damage, or injury to their persons or property 

. (1) directly or 
(2) indirectly, whether 
(a) through the ownership of shares of stock in any domestic 
or foreign corporation; 
(b) in consequence of hostilities or 
(c) of any operations of war, or 
(d) otherwise. 

The proximate cause o? the loss must have been in legal contemplation 
the act of Germany. The proximate resuit or consequence of that act must 
have been the loss, damage, or injury suffered.. The capacity in which the 
American national suffered—whether the act operated directly on him, or 
indirectly as a stockholder or otherwise, whether the subjective nature of the 
loss was direct or indirect—is immaterial, but the cause of his suffering must 
have been the act of Germany or its agents. This is but an application of 
the familiar rule of proximate cause—a rule-of general application both in 
private and public law—which clearly the parties to the treaty had no 
intention of abrogating. It matters not whether the loss be directly or 
indirectly sustained so lorg as there is a clear, unbroken connection between 
Germany’s act and the loss complained of. It matters not how many links 
there may be in the chain of causation connecting Germany’s act with the 
loss sustained, provided there is no break in the chain and the loss can be 
clearly, unmistakably, and definitely traced, link by link, to Germany’s act. 
But the law can not consider, the Congress of the United States in adopting 
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its resolution did not consider, the parties in negotiating the treaty of 
Berlin did not consider or expect this tribunal to consider, the “causes of 
causes and their impulsion one on another.” ! Where the loss is far re- 
moved in causal sequence from the act complained of, it is not competent 
for this tribunal to seek to unravel a tangled network of causes and of effects, 
or follow, through a baffling labyrinth of confused thought, numerous dis- 
connected and collateral chains, in order to link Germany with a particular 
loss. All indirect losses are covered, provided only that in legal contempla- . 
tion Germany's act was the efficient and proximate cause and source from: ` 
which they flowed. ` The simple test to be applied in all cases is: has an - 
American national proven a loss suffered by him, susceptible of being meas- 
ured with reasonable exactness by pecuniary standards, and is that loss 
attributable to Germany's act as a proximate cause? 
It follows from the analysis of section 5 of the resolution of Congress that 
. the contention of American counsel, based on the provisions of that section, 
must be rejected. Thé argument, pressed to its logical conclusion, would 
fix liability on Germany for all increased living costs, increased income and 
profits taxes, increased railroad fares and freights, increased ocean freights, 
losses suffered through the Russian revolution—in a word, for all costs or 
consequences of the war, direct or remote, to the extent that such costs were 
paid or losses suffered by American nationals. Going one step further, if 
there be applied to the word “otherwise” found in section 5 of the resolution 
as a part of the phrase “or in consequence of hostilities or of any- operations ` 
of war, or otherwise” the same rules. of construction as American counsel 
applies to the balance of that phrase, then it would follow that Germany is 
liable for all losses of every nature, no matter if the cause was entirely foreign 
to the war, wheresoever and howsoever suffered by American nationals since 
July 31, 1914. The mere statement of the extreme lengths to which the 
interpretation we are asked to adopt carries us demonstrates its unsoundness. 
Neither can the argument of American counsel find support by a resort to 
the provisions of Article 231 of the Versailles Treaty, the first article of the 
reparation clauses of that treaty. That article provides that: 
The Allied and' Associated Governments affirm and Germany accepts 
the responsibility of Germany and her allies for causing all the loss and 
damage to which the Allied and Associated Governments and their 


nationals have been subjected as a consequence of the war imposed upon 
them by the aggression of Germany and her allies, 


But Articles 232 provides that: 


The Allied and Associated Governments recognize that the resources 

of Germany are not adequate . . . to make complete reparation 
"for all such loss and damage. 

The Allied and Associated Governments, however, require, and 

Germany undertakes, that she will make compensation for all damage 


u Lord Bacon’s Maxims of the Law. 
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done to the civilian population of the Allied and Associated Powers 
and to their property during the period of the belligerency of each 
as an Allied or Associated’ Power against Germany by such aggres- 
sion by land, by sea and from the. air, and in general all damage as ` 
defined in Annex I hereto. 


Annex I provides that “Compensation may be claimed from Germany 
‘under Article 232 above in respect of the total damage under the following 
categories”. Then follows an enumeration of ten categories, including three, 
numbered 5, 6, and 7, which deal with reimbursement to the Government of 
the United States as such of the cost of pensions and separation allowances, 
rather than damages suffered by the “civilian population”.. The Govern-. 
ment of the United States has expressly committed itself not to press against 
Germany the claims arising under these three categories and no such claims 
are before this Commission. !? 

: Itis manifest that Article 231 is qualified and limited by the provisions 
of Article 232 and the Annex I pertaining thereto, which in express terms 
recognize the inadequacy of Germany’s resources to make complete repara- 
tion for all loss and damage suffered as a consequence of the war and limit 
the obligation of Germany to making compensation to the civilian popula- 
tion of the Allied and Associated Powers for such damages as fall within the 
terms of Article 232 and Annex I. Clearly the United States is not in a 
position to base a claim on an isolated provision of the treaty without reading 
it in connection with all related provisions to ascertain its meaning and 
intent. Especially is this true in view of the second paragraph of sub- 


12 When the treaty of Berlin wes before the Senate of the United States, Senator Walsh of 
Montana moved to strike from it these provisions obligating Germany to reimburse the 
United States for pension and separation allowances paid by the latter. He said, inter alia 
_(page 6367, Volume 61, Congressional Record), “at the conference of Versailles an insistent 
demand was made by certain of the Allies to exact compensation.of Germany for all damages 
occasioned by the war; and . . . after the debate progressed before the Versailles 
conference, the contention was finally abandoned by every one of them, and it was agreed 
that the compensation to be exacted of Germany should be limited to the damage which was 
done to the civilian population. . . . I challenged anyone to attempt to defend pen- 
sions and separation allowances £s damages done to the civilian population, and no one nee 
‘attempted so to defend them." 

At this point Senator Shortridge, of California, asked Senator Walsh in substance if he 
feared or thought that the United States, *by whomsoever guided or directed," will ever 
make a demand on Germany for the payment of pensions and separation allowances, in 
effect expressing the opinion that such a contingency was so remote as to make of no con-. 
sequence the objection of Senator Walsh to the treaty as it stood. This opinion expressed 
by Senator Shortridge, which was not challenged and which, as appears from the debates, 
expressed the view held by the Senate, was fully justified when the President of the United 
States authorized the statement that he had no intention of pressing against Germany or 
presenting to this Commission any claims falling within paragraphs 5, 6, and 7 of Annex I 
to Section I of Part VIII of the treaty of Versailles. See exchange of notes between Chan- 
cellor Wirth and Ambassador Houghton of August 10, 1922, printed in connection with the 
agreement between the United States and Germany providing for the creation of this Com- 
mission and submitted to the Congress of the United States, Treaty Series 665. 
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division (1) of Article II of the Treaty of Berlin, which provides that the 
‘United States in availing itself of the rights and advantages stipulated for its 
_ benefit in the provisions of the Versailles Treaty read by reference into the 
Treaty of Berlin “will do so in a. manner consistent with the rights accorded i 
to Germany under such provisions.” 

Article 231 of the Versailles Treaty at most amounts to no more than an: 
acceptance by Germany ‘of the affrmance by the Allied’ and Associated 
Governments of Germany’s responsibility for all loss and damage suffered 
as & consequence of the war—a moral responsibility. , Germany's financial 
responsibility for losses occurring during belligerency is limited and clearly 

‘defined in the succeeding article and the annex pertaining thereto and other : 
provisions of the treaty. 

Applying the rule of proximate cause to the provisions of Administrative 
Decision No. I, no difficulty should be experienced in determining what 
claims fall within its terms. 

Done at Washington November 1, 1923. 

EDWIN B. PARKER, Umpire. 
‘Concurring in the conclusions: 
l CHANDLER P. ANDERSON, 
American Commissioner. 
W. KIESSELBACH, 
; German Commissioner.- 


IN THE MATTER OF THE CESSIONS BY GERMANY TO CZECHO-SLOYAKIA UNDER 
. ARTICLE 339 OF THE TREATY OF VERSAILLES 


Walker D. Hines, Arbitrator 
Decided, Paris, June 14, 1921 - 


Article 389 of the 'Treaty of Versailles provides that Germany shall: ido to 
the Allied and Associated Powers concerned certain property pertaining to 
navigation on certain river systems specified in Article 331 of the treaty. Ar- 
ticle 339 provides that the amount and specifications of such cessions shall 
be determined by an arbitrator or arbitrators appointed by the United States_ 
. of America. The undersigned, Walker D. Hines, has been appointed Roue 

. ingly as the Arbitrator for the purpose of Article 339. : 

One of the river systems specified in Article 331 is the river system of the 
Elbe. Czecho-Slovakia claims that by virtue of Article 339 it is entitled to 
cessions of property pertaining to navigation on the Elbe. 

Czecho-Slovakia and Germany, respectively, have designated delegates to . 
'appear before the Arbitrator, and he has received and considered the various 
notes presented by the respective delegates, and bas held numerous hearings 
which were attended by these delegates. 


- 
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THE RIGHT OF CZECHO-SLOVAKIA TO RECEIVE CESSIONS OF BOATS AND OTHER 
MATERIAL ON THE ELBE UNDER ARTICLE 339 OF THE TREATY OF VER- 
SATLLES 


The German Delegation urges that Czecho-Slovakia has no right to receive 
cessions of boats and other material on the Elbe. The position of the Ger- 
man Delegation is that the purpose of Article 339 was to provide for a cession 
of boats and other material only in cases where the Treaty of Versailles had 
brought about territorial changes; that in respect of the Elbe the treaty had 
made no territorial changes affecting Germany, and, therefore, it was not the 
purpose of Article 339 to impose upon Germany the obligation of making to 
Czecho-Slovakia any cessions of Elbe navigation material The German 
Delegation urged that its position was illustrated by Article 357, which re- 
quired cessions to be made to France because of the fact that the Treaty of 
Versailles had caused a territorial change through the restoration of Alsace- 
Lorraine to France. 

The Arbitrator is of the opinion that Article 339 in its literal meaning em- 
braces Czecho-Slovakia in respect of the Elbe, because Czecho-Slovakia by 
reason of its location upon the Elbe is a power directly concerned in the navi- 
gation of that stream. The concern-of Czecho-Slovakia in the navigation of 
the Elbe is further recognized by Article 363 of the treaty, which gives 
Czecho-Slovakia a free zone for ninety-nine years in the port of Hamburg at 
the mouth of the Elbe. 

The Arbitrator finds nothing in the history of the treaty provisions to place 
any limitations in this respect upon the literal meaning of Article 339. It 
appears to have been the underlying purpose of the treaty to provide for the 
cession of navigation material to the Allied and Associated Powers newly. 
created or receiving enlarged territory as a result of the peace settlement. 

While incidents connected with the drafting-of Article 339 would not in 
themselves control the construction of the Article, it may be mentioned that 
the German-Delegation requested the Arbitrator to ascertain the facts rela- 
tive to the drafting of the orovision. The Arbitrator has done so, and finds 
that orginally a separate article was contemplated providing for cessions by 
Germany to Czecho-Slovakia, but it then seems to have been decided that in 
the interest of brevity an article expressed in the general terms of Article 339 
would cover not only the Elbe, but also ths other rivers mentioned in Artue 
331. 

The Arbitrator, therefore, concludes that, in respect of the Elbe, Czecho- 
Slovakia comes within the scope and purpose of Article 339, and is entitled to 
cessions thereunder, in accordance with its legitimate needs. 


THE TRAFFIC TO BE CONSIDERED IN ESTIMATING THE LEGITIMATE NEEDS OF 
THE TWO COUNTRIES 

Article 339 requires in effect that Germany shall cede to Czecho- Slovakia 

tugs and vessels, together with their fittings and gear, in good state of repair, 
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in condition to carry goods on the Elbe, and selected from among those most 

recently built; and that such cessions shall be determined with due regard to 

the legitimate needs of the parties concerned, and particularly with reference 
- to the shipping traffic during the five years preceding the war. 

The two delegations have agreed to accept the traffic for the year 1913.in 
lieu of the traffic for the five years preceding the war. The Arbitrator. be- 
lieves that this agreement is a reasonable and convenient method of dealing 
with the problem, and, therefore, adopts the traffic of the year 1913 as the 
basis for his consideration of the legitimate needs of the-two parties. Annex 
I hereto attached shows the amount of the 1913 traffic on the Elbe as esha 

to by the two partes and as adopted by the Arbitrator. 


RECTIFICATIONS OF THE BASIC TRAFFIC 


Czecho-Slovakia claims that a very substantial amount ought to be added 
to the basic traffic of 1913 because of the fact that in the future a large traffic 
will move by the Elbe to and from Czecho-Slovakia which prior to the war 
moved via Trieste and Fiume. It is claimed that prior to the war the Aus- 
trian Empire embraced Trieste and the principal manufacturing portion of 
Czecho-Slovakia, and the Hungarian Monarchy embraced Fiume and the re- 
maining portion of Czecho-Slovakia, and as a result that transportation took 
place between those ports and points in Czecho-Slovakia without crossing 
frontiers, and that the railroad rates were unusually favorable at that time to 
such transportation, but that in the future the result will be that several 
frontiers will have to be crossed if such traffic moves via Trieste and Fiume 
to or from Czecho-Slovakia, and it will be impossible to secure as favorable | 
railroad rates as were obtainable before the war, and as a result this traffic 
"will move via Hamburg. 

The Arbitrator is of the opinion that extreme caution should be used by ` 
-him in modifying the pre-war figures. It was evidently the purpose of the 
treaty to make the pre-war figures the principal basis for determining the 
legitimate needs of the parties. Moreover, the future changes in the traffic 
are highly speculative as to amount. If the Arbitrator in response to the 
Czecho-Slovak demand should enter the speculative field and make rectifi- ` 
cations in the.1913 traffic beyond those which are indicated in a clear and ' 
convincing manner, he would probably find in the same speculative field the 
necessity for considering various offsetting rectifications in favor of Germany 
with respect to other forms of traffic which could probably be urged with cor- 
. responding plausibility (for example, it is suggested by Germany that the 
brown coal traffic from Czecho-Slovakia to Germany may diminish in future 
_ years). m 

The Arbitrator, therefore, feels that he should make no rectifications on 
account of traffic formerly moving via Trieste and Fiume, except where a ' 
very high degree of probability is established that such traffic will move via ` 
Hamburg in the future, particularly in view of the tendency of the ports of 
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Trieste and Fiume to hold their traffic on account of their splendid equip- 
ment andon account of the skill and knowledge of their commercial firms. 
Elaborate presentations have been made by both delegations on this ques- 
tion. After careful consideration of all that has been submitted, and bearing 
in mind the necessity for resolving doubts against modifications of the pre- - 
war figures, the Arbitratcr decides that on account of the Fiume and Trieste 
traffic which is likely to move via Hamburg and the Elbe in the future, there 
should be a rectification of 300,000 tons, of which 150,000 tons will be treated 
as imports and added.to the Hamburg-Aussig transit traffic shown in Annex 
I, and 150,000 tons will be treated as exports and added to the Aussig-Ham- 
burg transit traffic shown in Annex I. 


AMOUNT OF SHIPPING REQUIRED TO PERFORM CZECHO-SLOVAKIA’S PART OF 
THE TRAFFIC THUS ADOPTED 


This subject involves the question as to what part of the traffic should 
move in Czecho-Slovak boats, and as to how many boats would be fegbued 
to transport that part. 

It is clear that as to the traffic beginning and ending in E 
i.e., its strictly internal traffic, Czecho-Slovakia should have boats sufficient 
to carry 100% of that trzffic. f 

As tó traffic between Czecho-Slovak ports and German Elbe ports (called 
Middle Elbe for convenience), above Hamburg, Czecho-Slovakia claims that 
each country should have 100% of the boats necessary to carry traffic origi- 
nating in its own territory, while Germany claims that each country should 
have 50% of the boats necessary to ay the traffic in both directions, up- 
stream and downstream. 

Broadly speaking, all transportation between Czecho-Slovak localities and 
German localities must involve the cooperation of nationals of the two 
countries. A Czecho-Slovak seller cannot send his commodities to Germany 
without finding a German buyer. In view of this essentially joint participa- 
-tion oi the two countries in all of these transactions, the Arbitrator feels that 
the reasonable and proper method is to: allow each of the two countries 50% 
of the boats for carrying traffic in which the two countries are jointly inter- 
ested. 

The Arbitrator had to consider a similar question in his determination 
(made January 8, 1921) in the matter of cessions by Germany to France 
under Article 357 of the Treaty of Versailles. In that case he reached the 
same conclusion as is above indicated, t.e., that each country should be re- 
garded as having the legitimate need to control 50% of the boats for the pur- 
pose of carrying such joins traffic. 

. As to traffic between Czecho-Slovakia and Hamburg which has its origin 
or destination overseas, the Czecho-Slovak Delegation claims 100% of the 
boats necessary to carry the entire traffic, whereas Germany claims that each 
nation should have 50% of the necessary. boats. Czecho-Sloyakia claims 
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that Germany has no interest in or control over this traffic since it originates 
or is destined overseas and will have the privilege of using the facilities at 
Hamburg which will be allowed to Czecho-Slovakia in the free zone provided 
for in Article 363. Germany claims that this traffic is principally in the 
hands of German firms, although neither origin nor destination is in Ger- 
many. The Arbitrator is of the opinion that it should be regarded as a legit- 
imate need of CReRTOSDIOVRIQD to control 100% of the boats necessary to 
perform this traffic. 

As to traffic between Czecho-Slovakia and Homburg, other than overseas 
traffic last mentioned, the same principle controls as in the case of traffie be- 
tween Czecho-Slovakia and the Middle Elbe, and, therefore, it is a legitimate . 
need of each country to have 50% of the boats necessary to carry the traffic. 

The next point is to decide upon the necessary factors to be employed in 
arriving at the amount of tonnage and horse-power requisite to be ceded to 
Czecho-Slovakia in order that it may carry the traffic allotted to it according 
to the foregoing facts and principles. These factors are: 

. (a) The number oi days of service per year for barges and tugs, respectively; 

(b) The number of tons per horse-power which the tugs will pull upstream on the various 
stretches of the river; 

(c) The average percentage of utilization of the cairgo capacity of the barges; . 

(d) The times required for tugs to make their round trip voyages on the various stretches - 
of the river, and.the times required for the barges to make their round trip voyages, and - 
the time to be allowed for loading and unloading of barges. 

The two delegations have applied themselves most diligently to a study of 
these problems. They have agreed on numerous factors. i 

They have been unable to agree upon some, and as to them it has been 
necessary for the Arbitrator and his Executive Assistant to give most careful 

attention to the arguments of the two delegations. , 
^ ` Itis unnecessary to complicate this determination with a discussion of the. 
technical details involved. The Arbitrator has concluded that in principle 
the amount of tonnage 2nd horse-power which would be required to enable 
Czecho-Slovakia -to transport that part of the traffic which its legitimate 
néeds entitle it to transport would be 261,000 tons of barge capacity and 
17,800 horse-power of tug capacity. . > 


. THE AMOUNT OF SHIPPING WHICH IN PRACTICE SHOULD BE REGARDED AS THE 
LEGITIMATE NEED OF CZECHO-SLOVAKIA IN VIEW OF SURRENDER FOR 
RESTITUTION AND REPARATION AND OF OTHER CONDITIONS AFFECTING 
THE SHIPPING ON THE ELBE 

The legitimate need of Czecho-Slovakia for shipping on the Elbe should be 
decided in the light of the amount of shipping that will remain on the Elbe 
after Germany makes under the Treaty of Versailles the necessary cessions 
for reparation and any necessary restitutions. Indeed, that treaty expressly 
` provides that the amount of tugs and vessels to be ceded by Germany must 
be specified out of those which remain registered in the German Elbe ports 
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after the deduction of the tugs and vessels s isren dated by way of restitution 
and reparation.  — 

Units surrendered or to be "ER for restitution need not be consid- 
ered, because they are not counted as a part of the German river fleet. 

The Reparation Commission has certified to the Arbitrator the size of the 
entire German river fleet as of November 11, 1918, and has also certified to 
the Arbitrator the losses incurred by the Allied and Associated Powers for 
which reparation is to be made by a cession of a part of the German river 
fleet. Annex III of Part VIII of the Treaty of Versailles provides that the 
conditions of cession for purposes of reparation shall be settled by the Arbi- 
trator. He has accordingly prescribed such conditions of cession and under 
these conditions of cession the Arbitrator assumes the function of selecting 
from the entire river fleet of Germany the boats to be ceded for purposes of 
reparation. By virtue of the Arbitrator’s functions and action in this 
matter, the Arbitrator knows that not more than 187,000 tons of barges 
registered in ports of the Elbe and not more than 330 horse-power of tugs 
registered in ports of the Elbe will have to be ceded by Germany to the Rep- 
aration Commission to make good the losses in inland navigation tonnage in- 
curred during the war by the Allied and Associated Powers. 

. Appendix IT hereto attached shows the fleet of tugs and vessels on the Elbe 
as agreed to by the Czecho-Slovak and German Delegations in the present . 
proceeding. 

The Arbitrator, therefore, decides that, after restitution and reparation, 
all of the tugs and vessels shown in such Appendix will remain registered in : 
the ports of the Elbe, except not exceeding 187,000 tons of barges and 330 
lorse-power of tugs, which is the maximum of such barges and tugs that will 
be surrendered by Germany by way of restitution or reparation. 

In the light of this decision as to the tugs and vessels remaining registered 
in the ports of the Elbe after the deduction of the maximum amount which 
can be surrendered by Germany by way of restitution or reparation, and 
bearing in mind also the slight rectification which has been made in the basic 
traffic, the Arbitrator decides that Czecho-Slovakia ought to have, in order 
fairly to meet its legitimate needs on the Elbe, 223,300 tons of barges and 
17,720 horse-power of tugs. 

The Arbitrator also decides that Czecho-Slovakia ought to have, in order 
fairly to meet its legitimate needs on the Elbe, 1890 horse-power of harbor 
tugs and 1,346 toris of freight boats. 


THE AMOUNT OF SHIPPING TO BE PROVIDED FOR CZECHO-SLOVAKIA AFTER DE- 
DUCTION OF SHIPPING ALREADY REGISTERED IN CZECHO-SLOVAK PORTB 
AND CONTROLLED BY CZECHO-SLOVAK NATIONAL8; AND THE PROCEDURE 
FOR REMOVING COMPLICATIONS AND SELECTING SUCH SHIPPING . 


It appears that there are 50,200 tons of barges and 2,720 horse-power of 
tugs already registered in Czecho-Slovak ports on the Elbe and controlled by 
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Czecho-Slovak nationals and it is clear that to the extent of this amount of 
‘shipping the legitimate needs of Czecho-Slovakia are already met. 

The question remains as to the manner in which provision shall be made 
for the remaining 173,100 tons of barges and. 15,000 horse-power of tugs 
which are necessary in order to meet in practice the legitimate needs of 

` Czecho-Slovakia as determined by the Arbitrator. 

Czecho-Slovakia urges that in the first instance its legitimate needs should 
be satisfied: (1) by the transfer to it of all the tugs, vessels and other property 
of the Austrian Northwest Elbe Shipping Company, which is controlled by 
German capital, but a large proportion of whose vessels and tugs are regis- 
tered in Czecho-Slovak ports; and (2) by giving Czecho-Slovakia complete 
control over all the tugs, vessels and other property of the German-Austrian 
Steamship Company and the New German-Bohemian Elbe Shipping Com- 
pany, which are controlled by Czecho-Slovak capital, but whose tugs and 
vessels are registered in German ports. Germany urges that the tugs and 
vessels in these two categories can be regarded as already meeting the legiti-_ 
mate needs of Czecho-Slovakia because in one instance Czecho-Slovakia has 
a measure of control through the fact of registry in Czecho-Slovak ports, al- 
though the tugs and vessels are controlled by German capital, and in the 
other instance Czecho-Slovakia has a measure of control through the fact 
that the tugs and vessels, though registered in German ports, are controlled 
by Czecho-Slovak capital. 

Thus both delegations appear to look in the first instance to the satis- 
faction of the legitimate needs of Czecho-Slovakia out of the tugs and vessels 
falling in these two categories. 

The Arbitrator is of opinion that the tugs and vessels coming within these 

‘two categories cannot be regarded as fully responsive to the legitimate needs 
of Czecho-Slovakia unless in the one case (where the registry is already in 
Czecho-Slovak ports) all German ownership or interest shall be transferred 
to Czecho-Slovakia, and unless in the other-case the registry shall be trans- 
ferred from German ports to Czecho-Slovak ports, (together with the trans- 
fer of any element of ownership or interest which is not already owned by 
Czecho-Slovak nationals), all such steps to be evidenced by the necessary 


documents; to the-end that in both cases the tugs and vessels, before being ~ 


counted against the legitimate needs of Czecho-Slovakia, shall be both regis- 
tered in Czecho-Slovakia and completely owned and controlled by Czecho- 
Slovakia or its nationals. It is recognized that the total of tugs, harbor tugs 
and freight boats in these two categories are in excess of the legitimate needs 
of Czecho-Slovakia for tugs, harbor tugs and freight boats and due adjust- ` 
ment therefor should.be made. 

The Arbitrator is further of opinion that to the extent that the legitimate 
needs of Czecho-Slovakia as determined by him shall not be satisfied out of 
the two categories last mentioned and in the manner indicated by the Arbi- 
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trator, Germany shall cede to Czecho-Slovakia tugs and vessels from among 
those registered in German Elbe ports, which shall be selected from among 
those most recently built, and all tugs and vessels so ceded shall be provided 
with normal and proper fittings and gear and shall be in a good state of repair 
and in condition to earry goods. 

The tugs and vessels ceded by Germany to Czecho-Slovakia shall be ac- 
companied by documents evidencing the transfer to Czecho-Slovakia of the 
entire property in such tugs and vessels free ftom all encumbrances, charges 
and liens of all kings.. 

If the tugs and vessels now registered in Czecho-Slovakia and belonging to 
the Austrian Northwest Elbe Shipping Company are not, through the proc- 
esses above pointed out by the Arbitrator, devoted to the satisfaction of the 
needs of Czecho-Slovakia, but remain in the control of German capital, and 
instead of, and as the due equivalent for, such tugs and vessels Germany shall 
. cede other tugs and vessels to Czecho-Slovakia, the Arbitrator will entertain 
an application by Germany that as a condition to the completion of the 
cessions to be made the registry of such tugs and vessels of said last men- 
tioned company shell be transferred from Czecho-Slovak ports to German 
ports. 

The Arbitrator believes that in the light of the foregoing principles the two 
delegations will be able to reach an agreement as to the steps which are prac- 
ticable and reasonable in -espect of the Austrian Northwest Elbe Shipping 
Company’ s tugs and vessels which are registered in Czecho-Slovak ports and 
in resp2ct of tugs and vessels of the German-Austrian Steamship Company 
and the New German-Boaemian Elbe Shipping Company; and, following 
such agreement, will be able to select, in accordance with the foregoing princi- 
ples, the other units of tugs &nd vessels to be ceded by Germany to Czecho- 
Slovakia. 

The Arbitrator, therefore, directs that prior to Wednesday, J uly 6, 1921, 
the Czecho-Slovak Delegation and the German Delegation shall endeavor to 
agree upon the steps to be taken and upon the tugs and vessels to be selected 
in accordance with the forsgoing principles for the satisfaction of the legiti- 
mate needs of Czecho-Slcvakia. At 10 o'clock on Wednesday morning, 
July 6, 1921, the Arbitrator will receive the reports of the Czecho-Slovak and 
German Delegations 2s to the result of their efforts to agree, will thereupon 
hear the two delegations as to the points upon which they are unable to 
agree, nd will then spécify the steps to be taken as to the tugs and vessels of 
the Austrian Northwest Elbe Shipping Company which are registered in 
Czecho-Slovakia, and as to the tugs and vessels of the German-Austrian 
Steamship Company and o? the New German-Bohemian Elbe Shipping Com- 
pany, and will designate the additional units of tugs and barges to be ceded, 
and will give the notification contemplated in the first sentence of Article 339 
of the Treaty of Versailles. 


1 
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MATERIAL NECESSARY FOR THE UTILIZATION OF THE RIVER 


Czecho-Slovakia has asked for the cession by Germany of various build- 
ings, fixed harbor installations and floating cranes, pontoons and other float- 
ing material, on the ground that it is entitled to the same under the provision 
of Article 339 that Germany shall cede material of all kinds necessary for the 
utilization of the river system. ` 

Czecho-Slovakia demands various buildings and other property of the 
Austrian Northwest Elbe Shipping Company located.or used in Germany. 
The Arbitrator, however, decides that Germany cannot be required to cede 
these buildings and other installations and property to Czecho-Slovakia 
simply because they are the property of a company which appears to have 

_ been largely interested in navigation to and from the ports which are now in 
Czecho-Slovakia. 

Czecho-Slovakia also demands various buildings and other property 
located or used in Germany and belonging to the German-Austrian Steam- 
ship Company and the New German Bohemian Elbe Shipping Company, 
both of which Companies are controlled by Czecho-Slovak capital. Here 
likewise the Arbitrator decides that Germany cannot be required to cede ' 
such property to Czecho-Slovakia simply because it belongs to companies 
which are controlled by Czecho-Slovak capital. 

Czecho-Slovakia also demands that Germany cede to it certain buildings 
and other fixed property located in Czecho-Slovakia and belonging to the 
Austrian Northwest Elbe Shipping Company or the German-Austrian 
‘Steamship Company or the New German-Bohemian Elbe Shipping Com- 
pany. As to all of this property, except the buildings used for offices, the 
Arbitrator decides that Czecho-Slovakia will be able to see that it is used 
without discrimination for the benefit of all boats using the river, since the 
property is within the territorial jurisdiction of Czecho-Slovakia, and hence 
the Arbitrator decides that there is no necessity for requiring Germany to 
make any cession in respect of any-of this property. A different principle 
‘may be applicable as to the buildings which are used fcr offices, and this 
branch of the matter will be referred to below. 

With reference to the buildings and harbor installations in the port of 
Hamburg, the following articles of the Treaty of Versailles have an important 
bearing: 

ARTICLE 363 
In the ports of Hamburg and Stettin Germany shall lease to the Czezho-Slovak state, for a 


‘period of 99 years, areas which shall be placed under the general régime of free zones and shall 
be used for the direct transit of goods coming from or going to that state. 


ARTICLE 364 


The delimitation of these areas, and their equipment, their exploitazion, and in general all 
conditions for their utilization, including the amount of the rental, shall be decided by a com- 
mission consisting of on» delegate of Germany, one delegate of the Czecho-Slovak state and 
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one delegate of Great Britain. These conditions shall be susceptible of tovimon every ten 
years in the same manner. 
_ Germany declares in advance that she will adhere to thé decisions so isa, 


- The Arbitrator is of opinion that with respect to the buildings and harbor 
installations necessary for the traffic referred to in Article 363, the matter is 
to be determined in accordance with the provisions of Article 364, which are 
speciel in character and which should, therefore, prevail over the general 
provisions of Article 339. The Arbitrator will discuss below the question 
whether any of the Hamburg traffic shown in Appendix I is outside the scope 
of Articles 363 and 364 and if so what, if any, material is needed in respect 
thereof. 

The foregoing principles having been established with reference to material 
to be ceded for the utilization of the river, it is still necessary to determine the 
question of fact as to what buildings, harbor installations and other property 
located or used in Germany should be ceded by Germany to Czecho-Slovakia 
under Article 339 in order to meet the latter’s legitimate needs. 

The Arbitrator decides that Czecho-Slovakia has a legitimate need for 
certain installations at Magdeburg and that this need will be met by the ces- 
sion to Czecho-Slovakia of the smaller of the two warehouses belonging to 
the firm of Schulze & Company, with the quay and two electric cranes per- 
taining thereto. The Arbitrator hereby determines that Germany shall cede 
to Czecho-Slovakia said warehouse, quay and electric cranes. Prior to 
Wednesday, July 6, 1921, the Czecho-Slovak Delegation and the German 
Delegation shall endeavor to agree upon a precise description of such ware- 
house, quay and electric cranes to be ceded in accordance herewith, and shall 
report to the Arbitrator at 10 o'clock on Wednesday morning, July 6, 1921, 
and the Arbitrator, after hearing the parties, will settle the precise descrip- 
tion cf the property and interests to be ceded and will include the same in the 
notification contemplated in the first sentence of Article 339. The cession of 
said property and interests shall be accomplished by the execution of all legal 
documents and the doing of all acts necessary or proper in order to vest in 
Czecho-Slovakia the entire ownership of such property and interests free 
from all encumbrances, charges and liens of all kinds. i 

The Arbitrator decides that Czecho-Slovakia has a legitimate need for the 
three floating cranes of the Austrian Northwest Elbe Shipping Company 
which are used in Czecho-Slovakia, one at Karlin, one at Teschen, and one at . 
Aussig. These floating cranes have no fixed location, and so long as they 
are controlled by German capital, there is the chance that they may be re- 
moved from the territorial jurisdiction of Czecho-Slovakia. The Arbitrator, 
therefore, decides that Germany shall cede these floating cranes to Czecho- 
Slovakia, and shall deliver proper documents evidencing the transfer to 

: Czecho-Slovakia of the entire property in such cranes, free from all eneum- 
brances, charges and liens of all kinds. Such cranes will be included in the 
notification above referred to. 
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The Arbitrator requests the two delegations to agree, if possible, concern- 
ing the matters involved in the following four questions, and to report to him 
at the meeting on Wednesday, July 6, their agreement, or their respective 
views to the extent that they cannot agree: k 

1. Is there any traffic at Hamburg, shown in Appendix I, of interest to 
Czecho-Slovakia and outside of the scope of Articles 363 and 364; and, if so, 
has Czecho-Slovakia a legitimate need for any installations at Hamburg in 
respect of such traffic; and, if so, what installations are needed for that pur- 
pose? 

2. Has Czecho-Slovakia a need for the quay of abont 435 meters in length 
on the right bank of the Elbe at Magdeburg between the Kæœnigsbridge and 
Ankonastrasse, or for any part thereof, or for any equivalent property at. 
Magdeburg? 

3. Has Czecho-Slovakia a legitimate need, on the German part of the Elbe, 
for the two floating cranes and the twenty pontoons, or any part thereof, de- 
manded by it out of the property of the Austrian Northwest Elbe Shipping 
Company? 

4, Has Czecho-Slovakia a legitimate need for the cession to it of the prop- 
erty in the buildings owned by the Austrian Northwest Elbe Shipping Cóm- 
pany and used for offices at Karlin, Aussig and Melnik in Czecho-Slovakia? 

The Arbitrator, after receiving the report or reports of the two Delegations 
on Wednesday, July 6, in respect to the matters involved in the four ques- 
tions last stated, will determine what, if any, material, of the character re- - 
ferred to in said four questions, shall be ceded by Germany to Czecho-Slo- 
vakia, and will specify the same, and the manner of effectuating the cession 
thereof, in the notification to be given at that time. 

With the exception of the Schulze warehouse, quay and electric cranes at 
Magdeburg and the three floating cranes in Czecho-Slovakia, above awarded 
to Czecho-Slovakia, and with the exception of the property referred to in said 
four questions, as to which decision is reserved, the Arbitrator decides that 
no need has been shown for the cession by Germany to Czecho-Slovakia of 
material for the utilization of the river. 


PLACE OF DELIVERY AND PROVISIONS FOR INSPECTION 


The- place of delivery of tugs and vessels and other movable material and 
the provisions as to inspection of tugs, vessels and other material and as to 
inspection of the necessary documents to be delivered therewith will be 
- settled at or before the time of the notification which is to be given after the 
meeting above fixed for Wednesday, July 6, 1921. 


VALUATION 


At or after the hearing to be given on Wednesday, July 6, 1921, the Arbi- 
trator will prescribe the procedure to be followed with a view to his settling in 
a lump sum the value of the cessions under Article 339 
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POSSIBLE ADDITIONAL CESSION BY REASON OF DIMINUTION IN CESSION FOR 
REPARATION ` 


Tf it shall be found that the total amount of barges to be soled by Ger- 
many to the Reparation Commission out of the German Elbe fleet shall be 
substantially less than the 187,000 tons hereinabove mentioned, the Arbi- 
trator will entertain an application by Czecho-Slovakia for the selection by 
the Arbitrator of additional units of barges within the limit of the 261,000 
tons of barges (which the Arbitrator has above indicated represents in princi- 
ple the total legitimate needs of Czecho-Slovakia) for the purpose of giving 
Czecho-Slovakia its fair proportion of ali barges remaining registered in Elbe . 
ports after the deduction of those surrendered by way of restitution or repa- 
ration. 

CONCLUSION 


In.conclusion, the Arbitrator hereby expresses his high appreciation of the 
extremely helpful cooperation which has been accorded him by the two dele- 
gations, and especially for the great assistance they have rendered him 
through settling by agreement numerous important technical factors with 
which the Arbitrator had to deal. 

Paris, June 14th, 1921. 

By the Arbitrator: (Signed) WALKER D. HINES, 
(Signed) Bricr Cuacert, Arbitrator. 
Executive Assistant. — 


ANNEX I 

Agreed 1913 Elbe Traffic 
District Tons or TRAFFIC 
Aussig-Hamburg (transit)....... Vere NRUREERUERETETDRI CRT RE uos 600,000 
ef (local)... eer ev etn me ER waited —— oda eed 200,000 
Hamburg-Aussig (transit). 0... cece cece teen eren A 650,000 
ss (local). eua erra ara CR vane YD Vie ee untles did s e are 50,000 
Aussig Middle Elbe. .............. sss cid tea EE Haa cee M ads 1,600,000 
Middle Elbe-Aussig. ..... eese ena 50,000 
. C. 8. Local traffic downstream.......... vA hata Sova aca epe la E IS ore e; . 255,000 
, C. S. Local traffic upstream.............. ne" 95,000 
Tora traffic interesting Czecho-Slovakia.................. Viet tral edn 3,500,000 
Internal German traffic. ——————— MEE 13,900,000 


Torat Elbe traffic. terrce ccc cece eee ence bn eee eee 17,400,000 
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BOOK REVIEWS AND NOTES* 


International Society: Tis Nature and Interests. By Philip Marshall Brown. 
New York: The Macmillan Co., 1928. pp. xiv, 173. $1.50. 


The vision of a new world order which came to many as a result of the 
late war has been followed by much disillusionment. There has been the 
inevitable search for the causes of failure, much of it directed to discussion 
of existing and proposed instrumentalities for world organization. By way 
of contrast, this book is devoted to a study of foundations rather than of 
superstructure; of the materials of international society, rather than the 
construction of a system. 

At the basis of international society is man himself, viewed however as 
part of the state. The author analyzes this relationship, the tendency 
toward nationalism to which it gives rise and its effect upon international 
stability. National communities, though entities, cannot be regarded the 

‘subjects of coercive law, like individuals. The law of nations is therefore 
not comparable to munizipal law, though to the adherents of the Austinian 
theory he points out that international law is nevertheless true law, having 
for its sanction the enlizhtened self-interest of nations. He excludes the 
laws of war because these are abnormal in character and are supposed to reg- 
ulate conduct under conditions which are an absolute denial of law (p. 31). 

The author emphasizes the incompleteness of international law. There 
are no means of establishing moral rights as distinguished from vested legal 
rights, though “the peace of international society demands the highest de- 
gree of freedom of international intercourse” (p. 45). From this premise, 
he ventures into new ground, suggesting a pooling of economic interests in 
peace times similar to the methods employed by the Allies during the war. 
His reasoning is forward-looking and upon a high plain; but the difficulties 
of achievement are not to be underestimated. So far as territorial adjust- 
ments are concerned, the author realizes that ‘‘to suggest any alterations of 
the European status quo in times of peace is to endanger peace" (p. 41). 
Yet one would be inclined to the view that if the nations should ever pro- 
gress to the point of sharing economic advantages, territorial adjustments in 
the interest of stability would also not be unthinkable. 

The details of the settlement of the recent war are not discussed owing to 
the limitations which the author has set. He recognizes many elements 
fraught with danger and as these have been deliberately tied up with the 
League through the peace treaties, he believes that "the League has been 
unfairly handicapped at the start" (p. 129). The method and purposés of 
the League receive his general support as a European concern but his prefer- 

*'The JouRNAL assumes no responsibility for the views expressed in signed or unsigned 
book reviews or notes. . 
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ences seem to be against active participation on the part of the United 
States (p. 180). 

. The author has by no means omitted discussion of adios and institu- 
tions in his survey of the bases of internationalsociety. Besides the League 
of Nations, he reviews the several functions of the Court of Arbitration and 
the Court of Justice in a chapter entitled ‘International Disputes." The - 
competence assigned to the new court would be narrower than proposed by 
the solution of the Institute ef International Law in 1922 (p. 88). The 
author also prefers that disputes arising from the interpretation of the recent 
peace treaties should go to the Hague Court of Arbitration ráther than to 
the new Court of Justice, because he fears that it would deflect it from its 
true task of “the fudicisl decision of anaes disputes on a strictly legal 
basis” (p. 85). 

‘In the final two chapters, the author reviews the new alignment of inter- 
national political forces since the war and- the “imponderables” of race, 
religion, inherited prejudices and crowd psychology. Here his ripe experi- 
ence in diplomacy has given him insight into forces often neglected by those 
having purely academic viewpoints. Above all he sees that the spread of 
democracy is by no means an element necessarily making for peace. One is 
reminded of the wise words of Sancho Panza in & recent romantic play. 
When suddenly elevated to the governorship of Barataria, false counsellors 
seek to embroil him in war. When asked whether he does not fear the 
enemy, he replies: “I fear my people more, though I love them too." Per- 
haps this is just another way of saying, as the author does, that democracy 
is “an imponderable factor in the relations of peoples that awakens mingled 
feelings of hope and apprehension” (p. 160). 

* The discussions, necessarily contracted, are always fresh and interesting. 
Professor Brown has an admirable quality. of reaching out for the vital 
issues. The book is enlightening and performs the best service > of all, 
stimulation of activity in the mind of the reader. 

ARTHUR K. Kunn. 


The World Crisis, 1915. By Winston S. Churchill. New York: Charles 
Scribners’ Sons, 1923, Vol. II., pp. xii, 578, index. . $6.50. 


This second volume of W. 8. Churchill is even more interesting than his 
first one that covered the preceding years 1911-1914, on the opening period 
ofthe war. It is important and interesting from several different points of 
view: first, because it gives some hitherto inknown, but extremely valuable 
details, concerning the history of the World War; secondly, on account of the 
light it throws on the developments of English party-politics and the inside 
workings of the British Cabinet system; and thirdly, because it candidly 
discloses Churchill’s own doings. In this latter respect, if we remember the 
storm that broke loose over his head and the many accusations that were 
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levelled at him, one must say that this narrative exculpates him entirely. It 
is written in a simple and perfectly sincere way, without the slightest effort 
to dodge responsibility or avoid ticklish questions. The only thing that 
remains against him is his impetuosity, his lack of patience and adventure- ` 
some spirit. We admit the dangers that such & nervous state of mind can 
create during a national war; but on the other hand, the great war probably 
would not have been won without such risk and enterprise. One matter is 
clear: Churchill explains to perfect satisfaction that the tragedy ofthe Dar- 
danelles expedition was not due to his fault; least of all are justified such ac- 
cusations, as for example those of the official Australian Historian of the 
World’s War. 

From the first pages of his book, the author gives us a striking picture of © 
the gropings of the Allies for vulnerable points in the German front, Already 
very early in the war (in the autumn of 1914) did far-sighted statesmen 
realize that Germany could not be beaten on the Western front; all the Allies 
could do there was to hold it, and to avoid a break; at the same time, Church- 
ill, Admiral Fisher and some others felt that the great naval superiority of 
their country was running somewhat idle or wasted. Thus began the 
“Search for a Naval offensive” (Ch. II), which soon and naturally turned the 
attention of these men on Turkey; just there existed a most vulnerable point 
in Germany’s armor, and, at the same time, also just there could be found a 
chance of helping Russia when she began to give out. The Baltic and North 
Sea coast seemed a most difficult problem for any attack-scheme, though 
some statesmen, like Admiral Fisher, were not averse from trying it never- 
theless. Gradually, however, it became evident that such plans were quite 
impracticable and consequently attention was centered on the Dardanelles. 
Incidentally we have here a wonderfully true appreciation of the personality 
and work of Lord Kitchener, who was at first very much opposed to any 
southern expedition and did all he could to thwart Churchill’s plans; only 
later did he become luke-warm to it and finally began to press the matter, 
when it was too late for immediate success. 

We find in this volume too a most interesting history of the “Origin of 
Tanks dnd Smoke" (Ch. IV), and some beautifully written accounts of the 
few naval battles that took place in 1915 (Ch. VI), giving us a vivid picture 
of the work of the British Navy. Being himself full of energy and initiative, 
Churchill naturally often comes back to the personal appreciation of men 
in his surroundings, admirals and statesmen, invariably separating them 
into two incompatible groups, the energetic and active ones, like Beatty 
~or Wilson, and the passive ones, like Jellicoe or deRobeck, who invariably 

lost their chance of attack and victory, but did preserve the English fleet. 
The exploits of the British submarines in the Sea of Marmora, so little 
known to the outside world and yet so daring and useful, are told in this 
book with the usual picturesqueness. But the concluding chapters on the 
: Dardanelles battles make really a “Darkening Scene" (Ch. X X), showing us 
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clearly the "Ruin of the Balkans" (Ch. XXII). The appreciation of the 
politieal and military defeat of the Dardanelles and the placing of respon- 
sibilities for this terrible tragedy have indeed to be revised, now that we 
know so much more of the inside history of that discouraging period of Wie 
World War. 

S. A. Konrr. 


Enemy Property in America. By Arthur Garfield Hays. Albany: Bender 
& Co., 1928. pp. xii, 396. $12.50. 


This book contains a preface of five pages, sixty-six pages of text, 103 
pages of reported and unreported cases under the Trading with the Enemy 
Act decided prior to February 1, 1923, and seventy-four pages containing 
our treaty of peace with Germany and.our treaty of peace with Austria, 
and portions of the Versailles treaty relating to enemy property. The 
appendix contains the Winslow Bill, with a note on that bill and a discussion 
of the future disposition of the balance of alien property. 

The book is a useful compilation to any one concerned with dentis 
relating to enemy property. The text, however, constitutes less of a treatise 
on the subject than of a brief devoted to the practicel end of freeing Ger- 
man property seized by the Alien Property Custodian from any liability for 
the wrongs committed by the German Government upon American citizens. 
Even considered as a brief on behalf of German clienis, the author's argu- 
ment is often weakened by the necessities of his case. : 

The book begins with the followiig statements: “For perhaps two 
hundred years, private property on land had been regarded as immune from 
seizure and confiscation.” “The seizure of enemy property during the . 
great war was a new departure." 

For neither of these statements does there appear to be any foundation 
in fact, nor is the brief strengthened by the citation of Chief Justice Marshall, 
on page 63, as supporting the author's claims. The author quotes an extract 
- from Marshall’s opinion in U. S. v. Percheman, 7 Peters, 51, 86, and, like 
some other writers who have used the same quotation, ignores the fact that 
the confiscation which Marshall condemned was the confiscation of the 
property of individuals in territory acquired by cession or conquest from 
another sovereign. Between such confiscation and the confiscation of enemy 
private property in war, Marshall drew a clear distinction, which the author 
has either ignored or failed to grasp. With reference to the confiscation of 
enemy property in war, Marshall says, in Brown v. U. S., 8 Cranch. *110, 
122, "that war gives to the sovereign full right to take the persons and 
confiscate the property of the enemy wherever found, is ecnceded." 

. The existence of a rule of international law is one thing; the desirability 
of a change in that rule is another thing, as Chief Justice Marshall pointed 
out with reference to the slave trade, in The Antelope, 10 Wheaton, 66. 


BOOK REVIEWS 203 


One of the commonest failures of writers and teachers of international law 
is to ignore this distinction, and to assert that any rule which the particular 
writer or teacher believes to be based on sound policy is a rule of international 
law. The question of law as to the right to confiscate enemy private property 
is settled by the American authorities against the contention of the author. 
The ‘authorities are reviewed in the Boston University Law Review, Vol. 3, 
page 156. 

"The question of policy as to the confiscation of enemy property, like all 
other questions of policy, must depend upon the cireurastances of the 
particular ease. In an ordinary war, such as the war between the United 
States and Spain, or the Boer war with England, there are reasons of policy 
for the exemption of private property from confiscation, as is shown by 
various treaties providing for such exemption. An obvious distinction, 
however, exists between an ordinary war, fought to sattle a particular 
dispute, and a war d l’outrance, fought for the preservation or destruction 
of national existence. In a war of the former kind, certsin rules of comity 
may be observed. In a war of the latter kind, the law of self-preservation 
merges all other so-called rules of war. The denial of this rule by jurists 
has never sufficed to prevent its application by contendirg belligerents. 

As a matter of law, the recognition of the corporate entity of the state 
does not release its citizens from the obligations of that state. The state 
is a corporation of which all its citizens are members, but the liability of the 
members of the corporation is unlimited. The state may be treated as the 
primary debtor, but whether the liability of its citizens should be enforced 

‘indirectly through taxation by the debtor state, or direstly by seizure by 
the creditor state, is a question of procedure and not of liability. Those who 
deny the right of confiscation attempt to make the right of private property 
an absolute and abstract right, whereas such right is relative and conditional. 
The individual rights of life, liberty and property, have no absolute or 
abstract existence; they are rights which, from a lega. standpoint, exist 
solely because of their protection by the state, and which are, therefore, 
subject to the needs of the state without limit. 

An attempt was made by the Second Hague Conference to limit the rights 
of belligerents in numerous ways. The conventions agreed upon were not 
operative during the World War for the technical reason that the belliger- 
ents were not all signers of the conventions. There seems to be no reason 
to suppose, however, thet this technical ground was the sole reason that the 
conventions did not operate. When one nation begins war by treating one 
treaty as a scrap of paper, the practical importance cf treaties becomes 
seriously diminished. The object of the Hague Conventions was to render 
war humane, and to limit the damage done as faras possible. Itis probable, 
however, that there never was a war which inflicted so much suffering on 
noncombatants, as the World War. Under modern conditions, the military 
power of a nation is affected, not merely by the condition of its combatant 
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forces, but by the industry and self-denial of every noncombatant above 
the age of infancy. In the World War, both sides relied upon pressure upon 
noncombatants as a measure of military importance. The humane theory 
of excepting noncombatants from the consequences of warfare is so dia- 
metrically opposed to the military importance of weakening the power of 
those noncombatants to support the forces in the field, that there are bound 
to be two classes of thought in regard to conventions like those of the Hague. 
Humanitarians and jurists will seek to relieve the pressure on noncombatants, 
while soldiers, and sometimes statesmen, will seek to increase it. The 
former will be successful in time of peace in limiting the horrors of war by 
agreement. Military men in all countries, however, have always been: 
sceptical as to the power of men o? the gown to improve on General Sher- 
man’s definition of war,—a scepticism in no way diminished by anything 
that has happened since 1914. The military point of view is illustrated by. 
the following paragraph from the Wall Street Journal of October 16, 1928: 


Lieut.-Commander Burney of British navy, M. P. and inventor of - l 


` anti-mine “paravane,” says in Herald the next war will be marked by 
three main factors: Increased war area due to range of flying machines, 
- power of offense outstripping defense, and no such persons as non- 
combatants. Objectives in fighting will be destruction of cities; rail- 
ways, power stations, factories, any concentrated structures bearing on 

` life of nation and its fighting power. 


The future protection of the property of aliea PEE TA confiscation, 
therefore, would seem to be at least as uncertain as the protection of the 
lives of their noncombatants. 

: l EDWARD A. HARRIMAN. 


The Principles of International Law. By T. J. Lawrence. Revised by 
Percy H. Winfield. Boston, New York and Chicago: D. C. Heath & 
Co., 1923, pp. 766. 


That a work on international law written by a clergyman “Rector of 
Upton. Lovel, Wiltshire,” whose chosen amusement was gardening and 
who held for years a rural parish, should have become almost a classic in : 
the twenty-eight years since it first appeared and should reach its seventh 
edition, is worthy of note. ` 

However, Dr. Lawrence was more than the “rector of a parish." . He 
was a Whewell University scholar and was senior in two Triposes which 
never happened to any other man at Cambridge, and deputy professor of 
international law at that great seat of learning when Sir William Vernon 
Harcourt held the professorship. Coming to the United States in 1892, 
he filled the post of professor of international law at the University of Chi- 
. cago for two years. He held the place of reader in international law -at 
Bristol University and of lecturer on international law at the Royal Naval 
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War College, and the presentis one of no less than seven important works, 
bearing his name, on the same great branch of law, at least one of which 
‘had the unique honor of being carried by every American, British and 
Japanese warship. 

When the author brought out the fourth edition in 1910, it was, as he 
said "practically a new work retaining the old title and the original divi-. 
sions of the subject.” 

That edition contained 745 pages and the number was the same in the 
fifth and sixth editigns. They were in fact not new editions, but sub- 
stantially mere reprints. 

Dr. Lawrence’s lamented death having occurred on August 16, 1919 
the present editor undertook the necessary revision for the seventh edition 
made imperative by the international events of the past eight years. He 
has, by rigorous excisions and condensations and by stating the new matter 
most concisely, expanded the work by but twenty-one pages, so that it 
now numbers but 766 pages in all. In the sixth edition cf 1915 Dr. Law- . 
rence decided to make a few alterations in the text to secure greater accuracy 
rather “than to attempt any notice of the great changes and controversies 
that have been thrust on the attention of civilized mankind in the present 
World War”. He anticipated great modifications of existing problems 
‘before the close and said “the only thing absolutely certain is that we shall 
look out upon a different world. It will be time to describe the new order 
and criticize the events that led up to it, when it emerges from the horror 
and destruction of the present conflict". 

Dr. Winfield, on undertaking the present edition, felt constrained to 
extend his revision back to 1910, the date of the fourth edition, for the 
reasons indicated above, and found his task by no means light. Regarding 
it as imperative that the book should not “outgrow the span which a stu- 
dent may reasonably expect” he abridged Dr. Lawrence’s text where he 
could: and added statements as to new matter in as compact a form as was 
possible, indicating new matter by square brackets. 

The references had practically not been verified since the first edition 
and this verification, though difficult, he has accomplished. Dr. Pearce 
Higgins,.the eminent Whewell professor of international law at-Cambridge, 
in which he is the successor to the two learned and honored names of West- 
lake and Oppenheim, read the new matter and made invaluable suggestions 
as to it so that it has the weight of his approval. 

Dr. Lawrence had, as was natural, accented the moral rather than the: 
legalistic side of his vast subject and had always been enthusiastic “in the 
cause of international peace”. Who is not? The difference is not as to 
results, but as to methods which will give the best assurance of those results 
desired by all. Both Dr. Lawrence and his editor are warm supporters of 
the League of Nations, and both are insistent that the United States should 
join not in the concert of Europe, but in the concert of the world. It is 
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pointed out that she has already so intervened as to the open door in China, 
in the Morocco conference of 1906, and at the peace conference at Ver- 
sailles. “A vast and powerful state cannot live alone, simply because it 
is not alone”, says Dr. Lawrence. The same may be said of an American 
heiress beseiged by European suitors, yet her surrender to their suit has 
not often been for her good and has often proved her lasting misfortune. 
We cannot read the future. That is reserved for the wisdom of palmists 
and fortune-tellers, who wear oriental costumes and accept a small fee. Dr. — 
: Lawrence as late as 1910 in his fourth edition, however, discovered “a new 
spirit abroad", and recorded the great progress of the past few years and 
was ardently assured that “the two Hague conferences have given an 
enormous impulse to the forces that make for peace". 

“So thought we all of us, so thought we all", but we have been taught 
by the events that neither he nor we were among the prophets. The rem- 
edy so hopefully accepted was what Rickard Grant White called “court 
plaster for a cancer”. 

Now, like the Irish lawyer whose points were overruled, and who declared 
“I will now submit your honor", six others “aaqually as conclusive", 
they demand that we accept kindred scholastic schemes for composing — 
international disputes. We-are again assured (as by the quack in the 
French play), that “these pilis are good against the earthquake" and we 
are told tc lay aside all other remedies and precautions and to trust to thes 
alone. $ 

Dr. Lawrence has, however, very lucidly and adequately traced the his- 
tory, development and stated very justly the present state of international 
law. His book was “written in English, and intended in the main for 
British and American readers", and he says “that of set purpose he has 
taken most of the cases" from British and American History. Having 
taught on both sides of the Atlantic he has noticed “that the influence of 
old controversies and misunderstandings has not entirely passed away". 
He seeks to discuss them in a spirit of impartial justice and if he ever favors 
his own country “the error is that of one who’’, as he says very pleasantly, 
“were he not an Englishman, would ask no better fate than to be an Ameri- 
can". 

He says he was “helped at every turn by the robust and incisive argu- 
ments of Mr. R. H. Dana, and the judicial reasoning and encyclopedic 
knowledge of Mr. W. E. Hall". 

Dr. Winfield’s additions cover a great number of points which arose in 
what he constantly cites as “the great war", and from the treaties and 
covenants consummated at its close, and the vast complications that have 
ensued anc are now threatening the peace of the world. Thus the League 
of Nations (pp. 77 and 571); mandates (p. 80), jurisdiction over the air 
. (p. 148); Permanent Court of International Justice (p. 576, where it is 
` difficult to separate the author's and editor's text); blockade during the 
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great war (p. 698); continuous voyage (p. 728); contraband (p. 734); and 
& thousand other matters as affected by late practice and decisions are dis- 
cussed. References are rnade constantly to our principal mine of inter- 
national precedents, Mooze's Digest and to the seventeer: volumes of this 
JounNaL. The convenient practice of referring for public documents to 
the SurPLEMENTS to the JOURNAL is also largely followed. The present . 
edition gives us as clear, useful and modern a handbook of the subject as 
.can be hoped for. The style is somewhat ornate and expansive, perhaps 
from the influence of the pulpit, the platform of the polizical speaker and 
the law lecturer. In all these Dr. Lawrence was known “or ready flowing 
interesting and forceful speech. At his death the London Times said his 
style was formed confessedly on long study of Macaulay. ! 

But there is broad knowledge, admirable arrangement, definite informa- 
tion, a just and humane spirit, and the story moves along embellished with 
many a picturesque fact so that the student reads con amore and seldom 
falls asleep. : 


CHARLES NOBLE GREGORY. 


Public Opinion in War and in Peace. By Abbott Lawrerce Lowell, Presi- 
dent of Harvard University. Cambridge: Harvard University Press. 
London: Humphrey Milford, Oxford University Press. 1928. pp. xi, 
302. $2.50. i 


This book is a new and important study of the nature end limitations of 
opinion, the processes of its formation and the modes of giving expression 
to it, especially in developing and directing the policies of zovernment. As 
President Lowell points out, there is unavoidable repetition in some places 
of views expressed in his earlier writings, particularly in Public Opinion and 
Popular Government, but the repetition is not extensive and the present 
work is a fresh and suggestive examination of this important subject. - 

The study was suggested by the political attitude of thoughtful people 
which President Lowell observed during a visit to Englanc during the sum- 
mer of 1920. There seemed to be an atrophy of publie opinion. There was 
criticism, but it was negative rather than constructive, anc it was unable to 
rally any considerable body of thought about a positive program. A natu- 

_ral curiosity was aroused, says the author, to inquire into the reasons for 
such a condition, and its bearing upon the peculiar, but various, states of 
mind prevailing in other countries that had taken part in tre great struggle. 
“Public opinion everywhere after the war flowed in unaccustomed channels: 
and, since light is often shed upon normal conditions by a study of the ab- 
normal, it seemed that something might be learned about te nature of pub- 
lic opinion in ordinary times by observing its operation under the severe 
strains that accompany and follow a great war." 

In the chapters expressing the results of the study thus suggested, the 
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formation of personal opinion is first considered, with an inquiry into the 
reasons why rational people reach different opinions with a sense in their 
-minds, not of doubt, but of conviction. Then follows a discussion of the 
nature and growth of collective opinion, the influence of leaders, the benefits 
and dangers of the group spirit. While President Lowell gives full recogni- 
tion to the value of groups, and considers the group spirit not only unavoid- 
able but absolutely essential for all civilization, from the barbarous tribe to 
highly organized communities, he is not one of thosé who regard it as almost 
if not quite wholly beneficial. It involves, along with its benefits, grave 
dangers. Loyalty to a group of which one is a member may be-ennobling, 
but it may also be narrowing by diminishing a sense of obligation to those 
outside the group. A man who seeks to promote his owri personal advan- 
tage is aware that his efforts are selfish, but if he is strivingnot for himself but 
for the benefit of a group of which he is a member, his motive appears un- 
selfish, altruistic, philanthropic. Itis none the less selfish, however,-and the 
‘only difference is that the selfishness is that of a group and not that of a 
single person. With the increase of group action, in politics, in industry and 
elsewhere, the public has probably less to fear in the immediate future from 
personal than from codperative selfishness. 

Public opinion may be formed either by the gradual growth of ideas that 
"in the-course of time come to control thought and action, or by the con-. 
«sideration of controversial questions that require immediate decision. 
"Opinions arrived at by the first of these processes are often more active and 

more effective than those reached in direct political controversy, but when 
the second method is necessary a choice between two alternatives is more 
likely to produce a genuine public opinion than a choice among a larger 
number. In electing one or the other of two candidates, or in supporting 
or opposing a certain policy, public opinion chooses between two alternatives. 

In war, especially in such a war as demands the whole energy of all classes 
' of men and women in war work, there is an immediate effect on the attitude 
of mind of everyone who is brought into connection with it. The motives 
of ordinary life are superseded. The sacredness of life loses its relative im- 

portance, individual liberty is in some degree subordinated to the main pur- 
_ pose of the time, and difference of opinion about the rightfulness or wisdom 
of the war appears treasonable. -No alternative is permitted, intolerance 
and excess are in such a war a natural result of the absence of a loyal alterna- 
tive to its prosecution with the utmost vigor. 
After the war abnormal conditions continue. In England, for example, 
there was at the time of the arrnistice no organized party of opposition. 
The ordinary machinery for formulating the questions on which opinion is 
based had disappeared. Autocratic government continued, as it must al- 
ways do when there is no concrete alternative. In England and elsewhere 
there have been also other manifestations of abnormal conditions: a tend- 
ency to violent methods, a materialistic reaction, a relaxing of motive that | 
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permits moral lassitude. But the change that has taken place was pre- 
dictable and the disappointing states of mind that have followed the war are 
the temporary. results of a sudden revulsion of feeling and need not be of 


long duration. 
H. W. TEMPLE. 


The Partition and Colonization of Africa. By Sir Charles Lucas, K.C.B., 
. K.C.M.G. New York: Oxford University Press, American Branch. 
1022. pp. 228. $4.20. 


This volume contains eleven lectures on problems of world politics which 
the author delivered in 1921 at the Royal Colonial Institute to a study circle 
of teachers of the London County Council, and which are “‘designedly some- 
what discursive with the intention of suggesting diverse points of view and a 
variety of subjects for further study on the most dependent of all the con- 
tinents.” Two lectures are devoted to a historical survey of the coasts of 
Africa from the earliest times to the nineteenth century; one to the slave 
trade; one to missionaries and explorers of the interior to 1877; two to the 
main features of the scramble for Africa from 1884 to 1891 and from 1891 to 
1914; three-to a study of the European intrusions in North Africa, in South 
Africa; and in West and East Africa; one to the African cempaigns of the _ 
World War; and one on the result of the war on the map and problems of 
Africa. Although in scope and detail the volume is not as comprehensive 
as the larger volume of Norman Dwight Harris on Intervention and Colon- 
ization in-Africa which was published in 1914, it sketches the chief colonial 
movements of European Powers seeking territory and economic concessions 
in Africa, and is especially valuable for its brevity of treatment and for its 
breadth of view in discussing the problems of expansion and administration. 

Following the lectures are several brief appendices, including a brief note 
on books. The volume has a good index and a map of Africa for the year 
1914. ; 

In explaining the scramble for Africa after the seventies, the author states 

that the immediate prelude was not only the discoveries which gave some- 
thing to scramble for, but also the Franco-German War which unified Ger- 
many and drove France to seek new territory to recoup her for the loss of 
Alsace-Lorraine. British intervention in Egypt, together with the resulting 

' resentment of France; was a kind of prelude to the first scramble for Africa. 
In 1884, Germany suddenly assumed a conspicuous place in the African 
sun and, following the French opposition to the Anglo-Portuguese treaty of 
1884, promptly played a leading réle in calling the Berlin Conference to 
consider the destinies of Africa. In the partition of territory by various 
treaties and agreements which resulted from the scramble to 1891—a parti- 
tion which was in no small degree at the expense of Great Britain—Germany 
perhaps had the greatest voice, aided by France and Portugal. In connec- 
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tion with this first stage of the scramble the term “spheres of influence”, 
representing a very rudimentary form of protectorate, was used to designate 
the preparatory stage of intrusion. In the period from 1891 to 1904, char- 
acterized by consolidation of claims and definition of boundaries, and by 
wars in Africa, the different Powers barred one another's progress and espe- 
cially collided at a point of converging interests in Lake Chad. French 
bitterness, which culminated at Fashoda in 1898, was terminated by the 
Anglo-French convention of: 1¢04 which marked French gains in actual 
territory. The last stage in the scramble was marked by German attempts 
to intervene in Morocco, resulting in strained relations between Germany 
and France. Germany, who had promoted the Berlin Conference in 1884 
as a sort of counterblast to. the still-born Anglo-Portuguese Congo Treaty, 
also promoted the Algeciras Conference as a rezort to the Anglo-French 
treaty of 1904— but with less success. Although in 1911 Germany and . 
France eventually settled their African differences by three agreements, by ' 
"which Germany for concessions yo France in Morocco received a great slice 
of the French Congo-with three protruding tongues of much political impor- 
tance, the clash of interests in Africa, and the feeling engendered thereby, 
were among the determining causes of the war of 1914. In summing up 
` the main features of the partition to 1914, the author states that at the 
end “Germany held, perhaps, th» most strategic position of all the Powers" 
—in fact, the ground plan for a Central African empire. 

In the three lectures on regional conditions and problems, the sien 
-justifies European intrusion—especially British intrusion. European in- 
trusion, either by settlement or by exploitation, elthough justification. can 
only be found in the human instinct, seems inseparable from human progress 
and constitutes the larger part of modern history. In orientalized North 
Africa it is justified both historically and geographically, and especially by 
provocative conditions. The course which it has followed in effete oriental- 
_ ized Africa is illustrated in Egypt (which had arisen frorn previous alien in- 
trusion) where financial indebtedness led to European financial control. 
Here the writer thinks that the general ameliorazion of native conditions 
after British occupation “might be held to justify European intervention". 

In South Africa, European intrusion, which began at the point most re- 
` mote from Europe and in a-sphere of virgin barbarism, is explained first by 
the early call of the farther East and also by climate, and is justified on the 
ground that there was room for whites as well as blacks. In justification of 
British interference with the firsu white intruders in South Africa, and for 
taking the government from the Dutch, the author says, “But weak gov- 
ernments have in history been most injurious to the interests of the governed 
and only so far as the British Government was weak and vacillating in South 
Africa—vacillating to a pitiable degree— did it fail to justify the supplanting 
of the very weak regime of the Dutch." 

In West Africa, whose exploitation began with the slave tade resulting 
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in antagonism of the black man against the white, the scramble of nations 
after the seventies, establishing limits and substituting some kind of order 
for chaos or for barbarism, was beneficial except in the Congo state. Here 
Great Britain several times (as in-1904) made cessions to France as a set-off 
to some gain elsewhere, and all four of her dependencies are isolated from 
each other and almost encirzled by the French, but she holds the most valua- 
ble centers of trade and has been markedly successful in administration. 

In East Africa the British possessions, which date from the period of the 
scramble for Africa and which since the elimination of Germany -have a 
continuity such as the French have on the west side of the continent, really 
had their origin in British hostility to the slave trade. 

In contrasting French and British methods of handling overseas colonies, 
Sir Charles says the French are more inclined to centralization and unifor- 

mity, while the British favor local legislatures and are content with endless 
` diversities. Native races have probably more day to-day practical free- 
dom than under any other overlordship. He asserts that the British govern- 
ment-has been fortunate in having had to deal almost entirely with distant 
provinces. 

In the World War, the Allies apal? refused to consent to the German 
overtures for a truce in Africa, which would have left to Germany valuable 
sea bases and powerful wireless stations such as the high power station at 
. Kamina in Togoland which had been opened only three days before the war 
began. The failure of strenuous German efforts to arouse Africa against 
the Allies and the active cooperation of the natives in favor of the Allies is 
fairly conclusive proof that the natives preferred Allied sontrol to German 
rule.- The elimination of Germany from Africa, as well as the total elimina- 
tion of all Turkish claims and interests, was the natural and logical result. 
The removal of the Power which very specially precipitated and influenced 
the scramble in Africa has greatly strengthened the position of other Powers 
—preéminently France and Great Britain. Great Britain, which before 
the war encircled no other European dependency of Africa, now (through . 
her mandate for German East Africa) encircles Portuguese East Africa and 
has 2 continuity of territory from the Cape to Egypt. 

Although the author recognizes advantages in the increased sies of 
removing causes of friction by an adjustment of boundaries concentrating 
spheres of different Powers to prevent intrusion of each into others, he 
emphasizes the necessity of a plurality of nations and of rautual checks (such 
as result from interlacing spheres) as adequate safeguards against abuse of 
power made increasingly possible by consolidation. He suggests that the 
League of Nations, with the accompanying mandate system (based on a 
larger recognition of the principle of trusteeship) should phere valuable as 
another strong safeguard against this danger. 

Sir Charles thinks that in the solution or non-solution of African problems, 
the natives will have a constantly growing voice. Although they will no 
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doubt follow the guidance of the white men whom they know and trust, - 
they feel the racial equalizing tendencies of the recent period of war and will 
continue to become more cautious and sophisticated by.a knowledge of good 
and evil. ‘In North Africa, where the races have in a sense agreed to live 
side by side, not fusing and in the main not competing, the problem is far 
easier. In South Africa, where the number of educated natives is yearly 
increasing, and where white labor would like to confine native labor to 
unskilled work, the difficulty of the problem is increasing. 
* J. M. CALLABAN. 


Un livre noir. Diplomatie d'avant-guerre d'après les documents des archives. 
.Tusses, Novembre 1910-juillet 1914. Préface par René Marchand. 
- Paris: Librairie du Travail. 1922-23. 2 vols. pp. vi, 372, vi, 501. 30 
: francs. 


This book, containing documents of undoubted authenticity, is a publica- 
tion of archives to provide a particular argument, rot necessarily to add to 
historical knowledge. The title is supposed to be sardonically reminiscent, 
“amply justified," according to the publisher's notice, “by the character of. 
the contents, in which is revealed that sinister diplomacy which, under cover 
of a mendacious democracy, in reality decides the fate of enslaved peoples.” 
Certainly, the serious student is sufficiently warned of ‘the editorial bias. 

"The documents themselves were uncovered in the files by the Soviet 
authorities. M. Marchand has competently turned the ciphered dispatches 
into “clear,” but it is difficult to convince oneself that it was all worth doing . 
asit stands. In two volumes are nearly one thousand dispatches, arranged 
in chronological order on every subject that the Russian Embassy in Paris 
handled in four years, but with a large number of impcrtant dispatches lack- 
ing: Throughout two volumes, however, all references to the influence of 
the press or financial interests on diplomacy are printed in full capitals. 
Perhaps a dozen of the whole number are documents of definitive value. 
Among these may be mentioned the texts of the Russo-Italian agreement of 
Racconigi of October 24, 1909 (I, 357), the Franco-Russian naval convention 
of July 16, 1912 (I, 299), the protocols of the Franco-Russian military con- 
ferences of 1911, 1912, and 1913 (II, 419), the conditions of the Russian loan 
of 1914, the Straits negotiation of 1908-11, and various formal notes or aides 
mémoires on sundry subjects. 

On the other hand, the whole content is new, with the exception of the. 
^ dispatches of 1914 preceding the declaration of war, and these are given in 
full, very significantly supplementing the Orange Book edition. The dis- 
crepancy between the Orange Book and the complete documents, of which 
much is made, certainly warrants the careful attention of students. 

The book begins with three able reports by Nekludov on French policy, 
There follow chronologically 600 pages of Isvolsky and 275 of Benkendorv. 
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Sazonov, Kokovtsev and others. Most of all this is the daily telegraph re- 
ports of embassy and the private series of letters of the ambassadors to the 
St. Petersburg ministry or vice versa. 

The bias of the translator, “to divulge the absolutely whole truth" to 
deceived peoples, results in the publication of much that a purely scientific 
editor would have suppressed as of no value. The advantage of printing 
whole dossiers is, however, that we have here, perhaps better than elsewhere, 
an intimate view of day-to-day diplomacy, of a governmental mind in the 
making. 

The value of ‘diese volumes will not be eventually found in the editor’s 
capitalized emphases. It will be found in the fact that the dispatches are a 
storehouse of detail for the historian. 

As a matter of personal evaluation, Isvolsky’s judgments, suggestions 
and method do not impress the reader as equal to those of his subordinate, 
Sevastopoulo, who was chargé d'affaires at various times. Of the other 
' Russian statesmen whose documents are included, Benkendorv, the Ambas- 
sador at London, and Kokovtsev, one time Finance Minister, exhibit a 
mental keenness which is refreshing in a great mass of banal diplomatic 
correspondence. 

Denys P. MYERS. 


The Far Eastern Republic of Siberia. By Henry Kittredge Norton. New 
York: Henry Holt and Co. 1923. pp. 316. i 


The center of interest in the history of the Far Eastern Republic lies in the 
question of the relationship between it and the Moscow Soviet. New 
evidence on this point may be read in incidents that have occurred since the 
book under review went to press, culminating in the dissolution of the state 
and the re-inclusion of its territory within the Russian Federation of Soviets. 
Mr. Norton regards the creation of the buffer state, not as inspired by 
Moscow, but as authorized by Lenin only after the arguments of Krasnos- 
chekov had convinced him of its practicability. He does not suggest what 
may have. been the working arrangements between the Central Soviet and 
the Chita administration, though he gives attention to the mutual interests 
always recognized in their relations with other states. He accepts, ap- 
parently, the independence of the Far Eastern Republic, emphasizing the 
large peasant majority in the Constituent Assembly. His readers are left 
unprepared, therefore, for the dénouement that came so quickly-as to ante- 
date the publication of his interesting and valuable book. 

Mr. Norton, who has written also over the pseudonym Orrin Keith, is a 
student of Oriental politics at first hand. He became personally acquainted 
with men and conditions in Siberia and reveals a thorough grasp of the many 
movements and tendencies which he presents in easy style and logical ar- 
rangement. His sympathies are with the people of Siberia who had, he 


i 


214 THE AMERICAN JOURNAL OF INTERNATIONAL LAW ` 


believes, already reached a sound basis of order before intervention began 
and who were forced by the intervention to endure years of privation, blood- 
shed, ignominy and retardation of economie development. Responsibility 
for it he places upon the shoulders of the Japanese military group, though he 
recognizes the interests of the United States and the other Powers con- 
cerned in trying to bring Russia back into the war. He arraigns the Japanese 
Government for occupying northern Manchuria and many points in Siberia 
with ten times the number of troops agreed upon, and the Japanese forces for 
wanton cruelty and incitement to disorder. He asserts that only a few days 
prior to the armistice on the western front the militarists in Japan, resenting 
opposition to their Siberian tactics, were urgent for a break with the United 
States but were restrained by the business group. The Cossack ataman, 


` Semenov, whom the Japanese consistently ape the author places out- 


side the pale of human society. 

Several chapters deal with the political, economic and social arrangements 
of the Republic, and a concluding one suggests its principal interests in 
foreign relations. These chapters are somewhat unsatisfactory, providing 
little information as to the actual operation of the government and very 
scanty statistical data as to the resources of the region. A valuable chapter - 
discusses intimately the leaders of the new state. Among them Alex ° ~ 
Michaelovitch Krasnoschekov, Jew, communist, refugee in America where he 
graduated from house-painting to law, president of the Far Eastern Republic, 
recently reported to have committed suicide in a Vladivostok jail, stands out 
as Lenin’s under-study on a smaller stage. The bcok is entirely lacking i in 
references to sources, and though its general tone is not unconvincing, it 
reproduces with too little criticism the pamphlet publications of the short- - 
lived state. It is supplied with a map and a number of appendices, among 
them the constitution. This is a book for the general reader, its interest 


. enlivened by the high romance of its subject. Tov close to the events it ` 


narrates for true historical perspective and accuracy it will, nevertheless, also 
have its value for the future investigator as the record, very largely, of the 
writer's personal observations. 


HAROLD SCOTT QUIGLEY. 


Histoire des Grands Principes du Droit des Gens, depuis l' Antiquité jusqu’à la 
Veille de la Grande Guerre. By Robert Redslob. Paris: Rousseau & Co., 
1923. pp. 600. 30 francs. 


Professor Redslob has attempted the difficult task of giving us what 
proves to be at once a history of internaticnal law in the past and a text- 
book of international law in the present. The combination is effected by 
selecting four leading principles -of international law and tracing their 
development through successive periods of history. As the modern periods 
are approached, the four principles embrace an ever-widening circle of 
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subordinate principles and derived rules; until by the time the last period 
is reached most of the more important ions of international law have 
-received treatment. J 

The four leading principles selected are (1) the binding force of treaties; 
(2) the freedom or independence of the state; (3) the equality of states; and 
(4) the solidarity or interdependence of states. These principles are 
analyzed in an introductory chapter, The first is shown to be a necessity 
of social life; the second a primary condition of the development of the 
state; the third a legical inference from the second, and the fourth the 
natural law of humanity, the energizing element of international law. 

The survey of the recognition by. nations of these principles begins with 
the Ancient World and continues through the Middle Ages, the period of 
dynastic wars (1648-1789), the French Revolution and the Napoleonic era, 
the treaties of 1814 and 1815, the Restoration, the Crimean War to the 
Congress of Berlin, and thence down to the eve of the World War, with some 
closing remarks upon the catastrophe of the war and the renaissance of 
international justice. 

The historical features of the work are valuable, although they fall far 
enor of supplying an adequate history of international law. The citations 

Ty contemporary writers will prove useful to the student, and will 
pit him to compare and contrast the views of the publicists of one 
‘period with those of another. In fact the volume gives a more satisfactory | 
survey of the leading principles than more exhaustive studies could succeed 
in doing. 

Less satisfactory, however, is the treatment of the subordinate ones 
‘and rules derived from the four leading principles. The attempt to group 
the wide range of' modern international law under the headings selected 
results in illogical classifications which not only confuse the science of inter- 

. national law as a whole but obscure the particular topic treated. It is 
entirely misleading to discuss arbitration, war, and neutrality under the title 
of “Sovereignty”, or to discuss interoceanic canals and rivers under the 
title of “Equality”. Useful asthe volume should prove in all but its closing 

' chapter, it emphasizes the need for further efforts to develop a more analyti- 
cal science of international law. : 

G: a. FENWICK. 


Hispanic-American Relations with the United States. By William Spence 
Robertson. Carnegie Endowment for International Peace. New York 
and London: Oxford University Press, 1023. pp. xii, 470. $4.00. 


The editor’s preface to this very acceptable volume contains the following 
pertinent comment: “It is astonishing how few of our people are aware that 
in the countries to the south of us are great literatures, long established 

- civilizations, and cultures of great peoples, which in some respects may 
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fairly be said to be superior to our own". This is but one of several 
books which Dr. Robertson has created to supply this deficiency in our 
education. 

This book is the result of ripe ‘hiakorigal acil: of a lifelong interest 
in and familiarity with the field of Latin American history, and of extended 
travel in the countries to which it relates. A careful reading with attention 
to the footnote citations reveals the author's wide acquaintance with the 
literature of his subject, including collections of pertinent manuscripts, 
though a few books, for example, Lockey’s Pan-Americanism, Latane's 
United States and Latin America, Stuart’s Latin America and the United . 
States, Akers’ South America, Dawson’s South American Republics, Shep- 
herd’s Latin America, Fortier and Fickelin's Mexico and Central America, 
and others are conspicuous because of their absence from his extensive 
bibliography: The absence of the first three might be excused because of 
their newness, but not of the others. 

Although not published until 1923, his book was practically completed in 
1919, the author explains, and none of the events considered are carried 
beyond the conclusion of the World War. This is especially noticeable and 
especially regrettable in the statisties given in the very useful chapter on 
commercial intercourse and in the tables of the appendix, in which few facts 
subsequent to 1917 are included. The two maps occupying pages 194 and 
195, which show the diplomatic and consular posts of the United States, are 
of the year 1914. These could very easily have been brought down to 
date. The graphic presentation on page 228 of the history of trade. 
from 1821 to 1917 is worthy of special mention. This chapter and the 
following on industrial enterprises of United States citizens in the 
southern countries will be especially welcomed by students and teachers 
of foreign trade. 

The author says his book ‘‘may be designated as a series of indios about 
relations between the United States and the Hispanic-American nations." 
It is in no sense a complete history of the relations between the United 
States and the other American republics; but it does study in great detail 
some of the important phases of and episodes in the diplomatic relations 
of the American nations. However, equally important episodes and phases 
have been overlooked, or intentionally omitted, or possibly crowded out. ' 
The war between the United States and Mexico is dismissed with half of a 
sentence, concluding with the comment “an event the consideration of 
which is excluded from the scope of this volume", which provokes the 
inquiry: Why? His study of the interpretations and applications of the 
Monroe Dcetrine starts with the French interventior in Mexico. 

In the first chapter, on the “Age of Transition,” the author reviews very 
briefly the colonial: and revolutionary periods. 'TLe second entitled the 
“Foundation of International Intercourse” studies the sending, first of 
quasi-diplomatie agents, and the later establishment of regular diplomatic 
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missions. The subject matter of the third chapter, the political influence 
of the United States, would have been more evident if he had called it the 
influence of United States political thought on the governmental institutions 
of the other American nations. Under the title, “Mediation, Arbitration 
and Diplomatic Adjustments,” are studied a few of the well meant, but 
unfortunately not always well executed or well received, efforts of the 
United States to promote the peaceful settlement of international controver- 
sies. The last three chapters study, respectively, educational contact, 
geographic exploratidns, and Pan-Americanism. 
. In commenting upon his use of certain terms he says: “As the residents 

of Hispanic America have as much right to consider themselves Americans 
as have citizens of the United States, I have aimed to refrain from using 
the term Americans exclusively for my own countrymen.” .The success 
with which he bas lived up to his aim shows that the people of this country 
could; and the reviewer believes they should, dispense entirely with this bit 
of domineering egotism, which is sometimes conscious and sometimes 
unconscious on our part but always offensive to, though usually overlooked 
by, our sensitive but polite neighbors. Another term on his use of which 
' he comments is the adjective Hispanic. In justification of his adoption of 
it he says there has recently been shown a tendency to substitute it for the 
formerly generally used adjective Latin to denote the nations of America 
which owe their origin ta the Latin countries of Europe. The reviewer . 
disapproves the author’s choice in this regard quite as heartily as he approves 
the- author’s use of the adjective American. To a Brazilian the term 
Hispanic America excludes his own country and means the same as Spanish 
America, the two English adjectives being translated into the same Portu- 
guese adjective, which resembles Hispanic much more closely than it does 
Spanish. The reviewer admits with regret that, as the author says, there 
has recently been shown by some students of history in the United States 
a growing tendency to adopt the less usad, less desirable term, but that this 
tendency is marked he does not concede. He hopes and believes it will 
. prove to have been a shortlived fad. The term Latin America is capable 
of misinterpretation with reference to its inclusion or exclusion; but it is 
less erroneous than Hispanic America, and carries with it no offense or 
national slight or implication, in the absence of evidence to the contrary, 
that the user is ignorant of the fact that Brazil is not a Spanish country. 
The fact emphasized by advocates of the use of the term Hispanic that it is 
derived from the Latin name Hispania, which was applied to the region now 
occupied by both Spain and Portugal, explains but does not justify their 
choice. "The value of Dr. Robertson's book is of course not Seriously 
impaired by his adoption of this adjective; but his use of the term: unfor- 
tunately lends to it prestige that it does not deserve. 


Wituam R. Manning. 
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Economic Imperialism and International Relations During the Last Fifty 
Years. With bibliography and index. By Achille Viallate. The Insti- 
tute of Politics Publications. New York: The Macmillan Company, 1923. 
pp. xv, 180. $2.00. . 


The chief merit of this little volume lies in the conciseness with which 
it reviews the more important events of world politico-economics as they 
have affected international relations during the last half century, ` Pro- 
fessor Viallate is a member of the faculty of the École Libre des Sciences 
Politiques (Paris). The tone and content of the present work show him. 
to be an exponent of liberal world politics. To studies necessary for the 
preparation of previous books, several of which deal with American prob- 
. lems, may doubtless be accredited the comprehensiveness of the lectures 
which he delivered during the first session of the Institute of Politics (Wil- . 
liamstown, 1921), which lectures are now published under the title given 
&bove. 

. In introducing his subject Professor Viallate presents an outline in high 
relief of the discoveries, inventions and new business methods born of the 
latter eighteenth and the nineteenth centuries, one result of which has been 
the development of interdependence among the nations. The growth of 
‘economic unity was obstructed by national self-consciousness and conse- 
quent rivalries, but the process continued until the outbreak of the World 
War. 

The mest important political result of this economie pancor we 
are told in the course of brief concluding remarks, is the present impossi- 
bility of an economically independent life for civilized nations. At the 
close of the eighteenth century the nations were able to live by themselves. 
Today an important curtailment of exchanges between countries seriously 
interferes with the well-being of their peoples, unbalances their economic 
systems and endangers their political stability. The world’s war expe- 
rience was rich in evidence of the essential solidarity that binds the nations 
together. . 

- The book is divided into two parts, entitled respectively “Growth of | 
Industrialism. Expansion.. Ententes and Alliances" (Chapters I-V) and 
“The War and its Consequences" (Chapters VI-VIT). It presents a wealth 
of faets, widespread publie understanding of which would doubtless take 
the world far along the way toward that replacement of political sentimen- ` 
talities by economic realities—in behalf of which & very convincing argu- 
ment is set forth. 

: Criticism may be made of isolated passages in respect to both emphasis 
and content, but as a whole the book evokes appreciative commendation. 


WALLACE McCLURE. 
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The Cambridge History of British Foreign Policy, 1783-1919. Edited by 
Sir A. W. Ward and G. P. Gooch. New York: The Macmillan Company, 
1923. pp. 688. 


Volume II of the Cambridge History of British Foreign Policy (which 
work is to be complete in three volumes), deals with the period between 1815 
and 1866. Itis edited by Sir A. W. Ward and G. P. Gooch, and is divided 
into fifteen sections contributed by thirteen historians, «ll of whom, as was 
explained in the announcement when the first volume was published, are 
“British subjects by birth," the “aim being to produce a connected narra- 
tive which, though adhering strictly to historical truth, shall be written from 
a national point of view,’ 

It is stated that the “avowed policy” of England since William II has 
been “to hold in her hands the balance of power” and “to keep it in equilib- 
rium”; and that “the insular position of England, unassailable herself and 
aiming at no conquest on the Continent has enabled her tc play with success 
the part of Puissance Mediatrice of Europe." 

The application of this policy of mediation to the immediate Napoleonic 
post-war problems is particularly interesting in view of the similarity of the 
problems resulting from the World War of 1914-1918.° The problems of a 
century ago included: relief of the finances of Europe, reduction of armament, 
withdrawal of troops of occupation from France, the indemnity to be paid by 
France, the Turkish question, prevention of the extension of the written con- 
stitutional form of government to Europe, uprisings in Naples (Italy) and 
Spain to found governments based on written constitutions, recognition of 
the newly created republican governments in the former Spanish colonies on 
the American Continents, etc., and also the attempt of the Czar of Russia to 
establish and maintain a league of the Christian Powers, to be known as the 
' Holy Alliance, “having for its aim the guarantee of all recognized rights." 

The first two chapters, namely “Great Britain and the Continental Alli- 

ances of 1816-1822” contributed by Professor W. Alison Phillips, and “The 
Foreign Policy.of Canning 1820-1827” by H. W. V. Temperly, contain an 
‘account of the efforts of the British Government “to reéstablish a ‘just 
equilibrium’ in Europe after the downfall of Napoleon"; “‘to bring back the 
world to peaceful habits;" and to avoid ‘Continental sntanglements”’. 

The insistence of the Czar of Russia upon the establishment and mainte- 

nance of the Holy Alliance complicated the situation for the British Cabinet 
in dealing with the post-war problems, because the opposition of the people 
and parliament to “Continental entanglements” preverted Great Britain 
from joining the Holy Alliance. To some of the conferences of the Holy 
Alliance, however, the British Government sent a representative, who was 
* “merely instructed to watch the proceedings on behalf of his Government,” 
(p. 37), but all the important questions were referred for settlement to the 
“Council of Ambassadors”, under the Treaty of Vienna, on which Great 
Britain was officially represented. Finally, after more than seven years of 
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such diplomatic maneuvering, the British Secretary of Foreign Affairs, 
Canning, having failed to make an alliance with the United States, wel- 
comed the pronouncement by the United States of the Monroe Doctrine as a . 
curb on the aims of the Holy Alliance, and took credit to himself for having 
“called the New World into existence to redress the balance of the Old." 

The British attitude toward the Monroe Doctrine is very illuminatingly 
described, presumably from the British “national point of view"; and it is 
stated that “one of Canning’s bugbears was the formation of a General 
Transatlantic League of Republics against a European League of Monarch- 
ies" (p. 65); and that his “ great fear was that the United States would head a 
‘General Transatlantic League’ to prevent Europe from coóperating with | 
America, or America from coóperating with Europe;" (p. 73) and that 
Canning’s policy nullified the effect of the Monroe Doctrine on the American 
Continent, and at his death the Latin American Republics looked "towards 
Great Britain and not to the United States" as “a mighty, a distant, a 
disinterested, and a powerful Protector" (p. 77). 

Equally interesting and instructive is the application of the British 
foreign policy to complicated international situations arising in subsequent 
years, as described in this volume, which coniains the following sections: 
“Belgium, 1830-1839” contributed by G. W. T. Omond; “The Near East 
and France 1829-1847” by G. B. Mowat; “India and the Far East, 1833- 
1849” by G. P. Moriarty; “United States and Colonial Developments, 
1815-1846", and “Anglo-American Relations During the Civil War, 1860- 
1865” by A. P. Newton; “The European Revolution and After, 1848-1854” 
by F. J. C. Hearnshaw; “The Crimean War and the French Alliance, 1853~ 
1858" by W. F. Reddaway; “India and the Far East, 1848-1858” by F. W. 
Buckler; “The Franco-Italian War, Syria and Poland, 1859-1863” by 
Rachael R. Reid; “Commercial Relations, 1828-1865” by J. H. Clapham; 
“The French Commercial Treaty of 1860" by E. A. Benians; “The Schles- 
wig-Holstein Question, 1852-1866", and ‘‘Greece and the Ionian Islands, 
1832-1864” by Sir A. W. Ward. 

The effect of the application of the British policy of mediation, as demon- 
strated in this volume, seems to be to play State X against State Y, so that 
each will seek the friendship of Great Britain, and will countenance British 
commercial expansion, and Empire building policies in territories outside of 
Europe. 

The contributors to this volume have had access to the archives of the 
British Foreign Office, and the majority have used source material. There 
is appended to this volume, as Appendix A, the text of “Lord Castlereagh’s 
Confidential State Paper of May 5th, 1820”; as Appendix B, “The Sup- 
pressed Parts of the Polignac Memorandum, October 9th, 1823”; as Appen- 
dix C, communications relating to the Turkish question, Tahiti, and the 
Spanish marriages; and as Appendix D “Lord Cowley’s Memorandum Rela- 
tive to the Present and Future State of Turkey, March 1856.” 
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Tt is to be regretted that all the documents referred to in the footnotes 
from which statements are quoted and which are only available in the 
archives of the Foreign Office, have not been printed in full as an appendix to 
this volume. : 

Hors K. THOMPSON. 
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RECENT QUESTIONS AND NEGOTIATIONS! 


By rae HowonABLE CHARLES E. Huangs 
Secretary of State of the United States 


I 


`- It is an especial privilege to appear before the members of the Council 

*of Foreign Relations because of their notable endeavor to facilitate an in- 
telligent appreciation by our people of policies and action in the field of 
‘foreign affairs. Not only have you provided a forum but in establishing a 
quarterly review under highly competent direction you have made one of the 
most helpful contributions to a better understanding of foreign relations than 
has ever been made by private enterprise. The need is obvious. 

I see among you those who have won eminence by sound judgment and 
exceptional facility in mastering facts, yet you constantly realize, I am 
sure, what slight opportunity you have for any but the hastiest considera- 
tion of the more difficult problems of the day so far as they lie outside 
your professional activities, and how impossible it is to reach any satisfac- 
tory independent conclusion-unless you are aided by earlier special studies 
or by some experience which gives you background and perspective. Even 
then the old experience may be merely a trap to hold the mind in the clutch 
of preconceptions when it should be free for new excursions and impressions. 
If those in our community who are highly favored by training and variety 
of contacts are encountering such difficulties, what shall be said of the great 

. host of our people—shrewd, fair-minded, but busy, preoccupied with the 
exigencies of the competitive struggle and living in the midst of strident 
appeals and ‘multiplying allurements. With countless organizations we 
especially prize the few, such as yours, that seek the careful opinion, the 
sober matured judgment—an effort prosecuted, as your editors, have said, 
with “a broad hospitality to divergent views” but none the less controlled 
by a sense of values and of responsibility. 

It seems to me that I can make no better use of this occasion than to speak 
on certain recent questions and negotiations with which I have not been able 
to deal in other addresses. I shall not confine myself to a single topic and, 
although the various subjects of my remarks tonight are not directly: con- 
nected with each other, I trust that taken with what I have previously said 
they will aid you in obtaining a conspectus of the present state of our foreign 
relations. The point of view of the. responsible officer is not that of the 
debater or the reviewer; others may discuss, he must act on his best 


1 An address before the meezing of the Council of Foreign Relaticns held at the Ritz- 
Carlton Hotel, New York City, on the evening of Wednesday, January 23, 1924. 
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judgment. In most instances, when all the circumstances have been care- 
fully considered, he is likely to feel that there is a certain inevitableness in 
that action. But I am here simply to report, not to claim agreement or 
challenge criticism. 
. Questions arising from the "E of intoxicating liquors. —Foreign 
nations are naturally tenacious of their rights upon the high seas, and, on 
the other hand, our Government can not look with indifference upon the 
attempts of hovering vessels, claiming the protection of foreign flags, il- 
licitly to introduce their cargoes of liquors into the commerce of the United 
States. This Government must use every proper means to put a stop to this 
illegal traffic. It should be remembered, however, that authority with re- 
spect to the high seas can not be effectively conferred by acts of Congress 
if these are in contravention of international law, even though such legisla- 
tive acts as municipal law would govern the decisions of our own courts. : 
Where international rights and obligations are involved, controversies 
not otherwise adjusted would naturally come before an international arbi- 
tral tribunal whose decisions would be governed by international law and 
would not be controlled by municipal law. This principle was explicitly 
recognized in the recent decision by Chief Justice Taft, as arbitrator in the 
controversy between Great Britain and Costa Rica, where the Chief Justice 
illustrated the point that, while in our system an act of Congress might for 
municipal purposes repeal a treaty, the United States could not thus get rid 
of an international obligation which would continue and would be enforced _ 
by an international arbitral tribunal. The Chief Justice said: 


This is not an exceptional instance of an essential difference between 
the scope and effect of a decision by the highest tribunal of a country 
and of an international tribunal. The Constitution of the United 
States makes the Constitution, laws passed in pursuance thereof, and 
treaties of the United States the supreme law of the land. Under that 
provision, a treaty may repeal a statute and a statute may repeal a 
treaty. The Supreme Court can not under the Constitution recog- 
nize and enforce rights accruing to aliens under a treaty which Congress 
has repealed by statute. In an international tribunal, however, the 
unilateral repeal of a treaty by a statute would not affect the rights 
arising under it and its judgment would necessarily give effect to the 
treaty and hold the statute repealing it of no effect. 


The Gcvernment of the United States has repeatedly asserted that the 
limits of territorial waters extend to three marine miles outward from the 
coast line. This has been asserted by our Government in making claims 
upon other Governments. With respect to Spain’s claim of jurisdiction 
over the waters adjacent to Cuba, Secretary Seward wrote to the Spanish 
minister as follows: 


It can not be admitted, nor indeed is Mr. Tassara understood to 
claim, that the mere assertion of a sovereign, by an act of legislation, 
however solemn, can have the effect to establish and fix its emir 
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maritime jurisdiction. His right to a jurisdiction o? three miles is 
derived, not from his own decrees, but from the law of nations, and 
exists even though lie may never have proclaimed or asserted it by any 
decree or declaration whatsoever. He can not, by a mere decree, ex- 
tend the limit and fix iz at six miles, because if he could, he could in the 
same manner, and upon motives of interest, ambition, or even upon 
caprice, fix it at ten or twenty -or fifty miles, without the consent or 
acquiescence of other powers which have a common right with himself 
in the freedom of all the oceans. Such a pretension could never be 
successfully or rightfully maintained. .* 

In view of the considerations and facts which have been thus pre- 
sented, the undersigned is obliged to state that the Government of 
the United States is not prepared to admit that the jurisdiction of 
Spain in the waters which surround the island of Cuba lawfully and 
rightfully extends beyond the customary limit of three miles. 


Secretary Fish, writing to the British Minister in.1875, said: “We have 
always understood and asserted that, pursuant to public law, no nation can 
rightfully claim jurisdiction at sea beyond a marine league from its coast." 
And Secretary Evarts, in a communication to the Minister of Spain, con- 
cerning the visitation and firing upon certain American vessels near Cuba 
in 1880, said: “The Government must adhere to the three-mile rule as the 
jurisdictional limit, and the cases of visitation without that line seem not to 
be excused or excusable under that rule.” The general principle was thus 
stated by the Supreme Court of the United States in the recent case of the 
Cunard Steamship Compeny v. Mellon (262 U. S. 100, 122): “It now is 
settled in the United States and recognized elsewhere taat the territory 
subject to its jurisdiction includes the land areas under its dominion and 
control, the ports, harbors, bays, and other inclosed arms of the sea along 
its coast, and a marginal belt of the sea extending from the coast line out- 
ward & marine league, or taree geographic miles." 

In the Bering Sea arbitration it was held that the United States had no 
jurisdiction in the Bering Sea fisheries beyond the three-mile limit and in 
the case of the British schooner Sayward the United States was required to 
compensate Great Britain for interfering with its sealing cperations outside 
the three-mile limit. The American-British Claims Arbitration Tribunal 

‘in December, 1920, awarded damages against the United States on account 
of the interference by offizers with the British vessel Coquitlam because of 
transfer of cargo off the Pacific coast outside the three-mile limit. 

.It is quite apparent thai this Government is not in a position to maintain 
that its territorial waters extend beyond the three-mile limit and in order to 
avoid liability to other governments, it is important that in the enforcement 
of the laws of the United States this limit should be appropriately recog- 
nized. It does not follow, however, that this Government is entirely with- 
out power to protect itself from the abuses committed by hovering vessels., 
There may be such a direst connection between the operation of the vessel 
and the violation cf the laws prescribed by the territorial sovereign as to 
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justify seizure even -outside the three-mile limit. This may be illustrated _ 
by the case of “hot pursuit" where the vessel has committed an offense 
against those laws within territorial waters and is caught while trying to 
escape. The practice which permits the following and seizure of a foreign 
. vessel which puts to sea in order to avoid detention for violation of the Jaws 
of the state whose waters it has entered, is based on the principle of necessity 
for the "effective administration of justice." (Westlake, Part I, p. 177.) 
And this extension of the right of the territorial state was voted unani- 
inously by the Institute of International Law in 1894. 

Another ease is one where the hovering vessel, although lying puted 
the-three-mile limit, communicates with the shore by its own boats in viola- 
tion of the territorial law. Thus Lord Salisbury said, with respect to the 
British schooner Araunah, that Her Majesty’s Government were “of opin- 
ion that, even if the Araunah at the time of the seizure were herself outside 
the three-mile territorial limit, the fact that she was, by means of her boats, 
carrying. on fishing within Russian waters without the prescribed license 
warranted her seizure and confiscation according to the principles of the 
municipal law regulating the use of those waters." A case similar to this 
was that of the Grace and Ruby (283 Fed. 476). 

It will be noted that in the case. of the Araunah it was the vessel herself 
that was deemed subject to seizure outside the three-mile limit, and not 
simply her small boats, and-this was manifestly because of the direct con- 
nection between the conduct of the vessel and the violation of the law of 
the territory. It may be urged with force that this principle should not be 
limited to the case of the use by the vessel of her own boats, where she is 
~ none the less effectively engaged, althcugh using other boats, in the illegal 
introduction of her cargo into the commerce of the territory. Such a case 
was that of the Henry L. Marshall, recently decided by the Circuit Court of- 
Appeals of the Second Circuit (292 Fed. 487-488). The Marshall, a vessel 
sailing under British registry, in 1921 obtained clearance from the Bahama 
Islands laden with a cargo of intoxicating liquors. She had two clearances, 
both dated the same date, signed by the same collector of revenue, one of 
which stated that she had cleared for Halifax with the cargo in question and 
the other that she had cleared for Gloucester, Mass., in ballast. 

The same collector furnished two bills of health, simply differing -as to 
destination. It was abundantly proved that the real object and only busi- 
ness of the Marshall was to peddle liquor along the coast of the United 
States and particularly did she pursue her vocation while lying from nine to 
ten miles off Atlantic City and sent liquor on shore pursuant to previous 
arrangements made in the United States by motor boats. She was seized 
outside the three-mile limit and condemned. Circuit Judge Hough, speak- - 
ing for a unanimous court, after referring to the case of the Grace and Ruby, 
said: “The difference between the facts there presented and those at-bar is 
that, instead of arranging to unload and deliver the cargo of the schooner 
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by, through, or with some assistance from the schooner’s crew or equipment 
(as in the case: cited), the whole matter was performed by a previous ar- 
rangement with those controlling the Marskall but with small boats that 
did not belong to the schooner and were not even partially mannéd by men 
from her crew. But it is just as true in this case as it was in the case of the 
Grace and Ruby, that ‘the act of unlading, although beginning beyond the 

three-mile limit, continued until the liquor was landed.’ ” ; 

The vessel was thus found to be engaged, not in the exercise of her ad- 
mitted rights upon the higk: seas, but in unlawfully unloading her cargo into 
the territory of the United States, in “an actual introduction of a part 
thereof into the commerce of the United States” contrary to its laws. It 

-should be added that while the British Government originally made a pro- 

test in this case, it was finally withdrawn upon the ground that the vessel 
was not of bona fide British registry, and it should be said that in this with- 
drawal the British Government did not acquiesce in the principle of the 
ruling. In view, however, of the historic practice of nations in the protec- 
tion of their territory from the violation of their laws by hovering vessels, 
the United States Government can not admit that the accepted rules of 
international law preclude such action as that taken in us circumstances 
of the Marshall case. 

But it is apparent that, ohare measures this Government may believe 
that it is free to adopt in accordance with the principles of international 
law, these, so far as they are practicable, are far from adequate to meet the 
exigency; and, further, the diplomatic history of the United States reveals 
the fact that maritime powers, including the United States itself, are highly 
sensitive to attempts by foreign authorities to seize their vessels on the high 
seas in time of peace. In each case of seizure there are likely to be serious 
questions of fact and law, and at any time there may be collisions of author- 
ity which would be embarrassing to friendly relations. It is precisely in 
matters of this description, where the sense of grievance and resentment 
are so easily aroused, that the effort should be made to reach an international . 
agreement suited to the case. We need to put the measures that are 
required for the adequate enforcement of our laws on an impregnable 
basis and to invite and secure the friendly cooperation of the maritime 
powers. 

Again, foreign powers have complained of what they regard as a departure 
from international comity through the maintenance of the present restric- 
tions of law under which their vessels are not permitted to enter our waters 
or call at our ports if they have cargoes of liquors on board, although these 
may be kept under seal and are not to be delivered within the territory of 
the United States. Nations who fully appreciate our authority, and our 
right to enforce our own policy, can not understand such a restriction which 

` interferes with their trade with countries other than our own. They can 
not understand why a ship from a foreign port with a cargo consigned to 
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another foreign port is unable even to traverse our waters, or to visit our 
ports, because the cargo on board, which is destined for other countries, is 
of the sort we do not wish for our own. In this situation there is the plainest- 
opportunity for a fair agreement not in derogation of our principles but to 
aid in their proper enforcement—not only without the slightest departure 
from, but with a manifest increase in, the safeguards required for our pro- 
tection against the introduction of intoxicating liquors. 

Accordingly, negotiations have been undertaken to reach an appropriate: 
international agreement upon this subject and I am happy to say that such 
an agreement has been concluded with Great Britain today. There are 
other Powers which I believe are quite ready to act in a similar way.: This 
will be a long step toward removing causes of irritation and it is precisely 
as we remove such causes that we shall really make progress in DADRSHR 
the interests of peace. 

Itis hardly necessary to observe that there is no intention on ihe part of 
this Government to violate, in tne negotiation of such agreements, the pro- 
visions of the Constitution. The purpose is to facilitate their enforcement. 
I know there are some who have expressed doubt whether such an interna- : 
tional agreement can be made under our Constitution. This doubt I do 
‘not entertain. As the Supreme Court of the United States has said, “It 
is not lightly to be assumed that in matters requiring national action, a 
power which must belong to and somewhere reside in every civilized gov- 
ernment is not to be found.” (Missouri v. Holland, 252 U.S. 415,433.) It 
would be most extraordinary if the United States were in such a situation 
that such causes of international friction could not be removed by an exer- 
cise of the treaty-making power which in no way impaired the efficacy of our 
policy, but, on the other hand, greatly aided in preventing the illicit intro- 
duction of intoxicating liquors. 

But, viewing the question in its technical aspect, it 1s quite sufficient to 
point out that the eighteenth amendment has expressly confided to the 
discretion of Congress the determination of penalties and forfeitures, and it 
is manifest that this discretion can be competently and wisely exercised. in 
maintaining the morale of enforcement and in providing that just and 
adequate enforcement which does not interfere with the appropriate free- 
dom of commerce, an interference with which would serve no interest of the 
United States, but would be to its most serious injury. Congress in the 
exercise of its discretion is undoubtedly entitled to protect the substantial 
interests of the country. Congress has already appreciated this authority 
and has acted accordingly in excepting from penalties and forfeitures transit 
through the Panama Canal, an exception which the Supreme Court in its 
recent decision has fully recognized as being within the competency of 
: Congress. What Congress has thus Gone can equally be accomplished 
through the treaty-making power, which, under adequate restrictions, may 
put such cargoes as those to which I have referred, not destined for our 
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ports or to be delivered within the United States, in the same status as those 
passing through the Panama Canal. 

Mexican relations.—Recently, in connection with the centenary of the 
Monroe doctrine, I have had occasion to review our policy with respect to 
the Republics of this hemisphere, and I wish at this time merely to add a 
word as to our relations with Mexico. It is unnecessary for me to describe 
the difficulties of the past thirteen years. Turmoil and internecine strife 
produced political and economic instability and disregard of international 
obligations. We had the friendliest feelings for the people of Mexico and 
. were sensible of their desire for social and political betterment, but revolu- 
tionary tendencies and chaotic conditions made it impossible to find a sound 
` basis for intercourse. At last, under General Obregon's administration 
there was a restoration of stability; commerce and industry began to regain 
confidence; there was a hopeful endeavor to put the finances of the country 
on a better footing; provision was made for the payment of the foreign debt. 
When it appeared that there was a disposition to discharge the obligations 
which are incident to membership in the family of nations, this Government 
was glad to recognize the existing Government of Mexico and to resume 
diplomatic relations. 

Two claims conventions were at once concluded—a special convention 
relating to claims arising from revolutionary disturbances, and a general 
convention dealing generally with the claims of the respective States and 
their nationals. Diplomatic relations were resumed and these conventions 
were concluded last September; the speciel convention has received the 
assent of the Mexican Senate and the general convention is about to be 
acted upon by that body. Both conventions have been submitted to the 
Senate of the United States 

After this happy result had been achieved, and as we were looking forward 
to a period of quiet and to opportunities of advantage to both peoples, 
suddenly there was an attempt to overthrow the established Government 
of Mexico by violence. It is plain that the purpose of those engaged in this 
enterprise of arms is simply to determine by forcible measures the succession 
to President Obregon. It is not a revolution instinct with the aspirations 
of an oppressed people; it is a matter of personal politics. It is an effort to 
seize the presidency; it means a subversion of all constitutional and orderly 
procedure. The contestants, seeking to overthrow the established govern- 
ment, have taken possession of certain portions of the Mexican territory 
and either are claiming tribute from peaceful and legitimate American com- 
merce or are attempting to obstruct and destroy it. 

In these circumstances the established Mexican Government asked the 
Government of the United States to sell to it a limited quantity of arms and 
munitions. The request was one which could not be ignored; it had to be 
granted or denied. This government had the arms and munitions close at 
hand; it did not need them and could sell them if it wished. If the request 
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had been denied, we should have turned a cold shoulder to the government 
with which we had recently éstablished friendly relations and, whatever ex- 
planations we might make, we would in faet have given powerful encourage- 
ment to those who were attempting to seize the reins of government by 
force. The refusal to aid the established government would have thrown 
our moral influence on the side of those who were challenging the peace and 
order of Mexico, and we should have incurred a grave responsibility for the 
consequent disturbances. In granting the request, there was no question 
of intervention, no invasion of the sovereignty of Mexieo, as we were acting 
at its instance and were exercising our undoubted right to sell arms to the . 
existing government. Nor was there any departure from.the principle 
involved in President Harding's policy as to the sale of arms. 

That particular declaration was simply a feature of our well-known 

- general policy as to the limitation of armaments. It is our fixed purpose that 
our surplus war equipment should not be employed in encouraging warfare 
by fostering militarism and the building up of the competitive armaments 
that threaten the peace of the world. It in no way precludes us from fur- 
nishing arms to aid in the putting down of insurrectionary attacks upon 
public order in a neighboring state whose peaceful development is especially 
important to us. Indeed, one of the grounds upon which, under President 
Harding's administration, this Government declined to become a party to 
the Convention of Saint Germain relating to the traffic in arms was that the 
convention not only left the signatory governments free to supply each 
other with arms ad libitum but prevented the sale of arms to governments 
not signatory, and it was then pointed out that this would prevent our 
government from selling arms to our neighboring republics not parties to 
the convention, however necessary that course might be to the maintenance 
of stability and peace in this hemisphere. 

As the question is obviously one of expediency, each case rests on its own 
facts. So far as precedents are concerned, we have followed rather than 
departed from them. In standing for constitutional procedure and frowning 
upon attempts to conduct political campaigns by force of arms we create 
no precedent that embarrasses us. Many of our people are solicitous with 
respect to the contribution of the United States to the cause of peace. That 
‘duty and privilege begin at home. In aiding stability in this hemisphere, 
in throwing our influence in an entirely correct manner in favor of the 
development of constitutional government and against unwarrantable up- 
risings, in protecting the legitimate freedom of commerce, we are making 
the greatest contribution directly within our power, and in accord with our 
established traditions and manifest interest, to the cause of world peace. 
This hemisphere should be the exemplar of peace, and we look with confi- 
dence to the creation of a unity of sentiment of the American republics 
against resort to the brutal arbitrament of force in political controversies. 
To this end the United States gladly gives its cooperation. 
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The Near East, Turkey.—Let me now direct your attention to affairs in 
the Near East. The events of the past few years have created a new situa- 
tion, and the difficulty in clarifying present problems is largely due to the 
fact that so many of our people discuss them in terms which belong to the 
-past. While there was some consideration of Turkish questions in 1919, 
and certain inquiries were prosecuted, it was not until 1920, after the Aus- 
trian and Bulgarian treazies had been disposed of, that the Allies definitely 
took up the Turkish treaty. This treaty, called the Treaty of Sevres, was 
Signed in August of thai year. Its terms were severer than those of the 
European peace treaties, not only depriving the Turks of vast territories but 
` imposing upon them an even greater measure of foreign control than had 
been the case before the war. In spite, however, of the Allied occupation 
of Constantinople, the Greek occupation of Smyrna and its hinterland, 
and the French occupation of Cilecia, the Turks refused to ratify the treaty. 
The Allies were not in a position to compel them to do so. 

As one of the results cf the Great War, a new spirit of nationalism and a 
desire for freedom from cutside control had made itself felt in the Near East. 
Nowhere had the evangel of self-determination found a more eager response. 
The nationalistic movement was particularly significant in Turkey. That 
this movement had often been accompanied by violence is not to be wondered 
at, although it is nonetheless to be regretted. The outcome of the move- 
ment in Turkey was the establishment of a government which claimed the 
right to be dealt with as sovereign and which by its military achievements 
made. good that claim. ` 

As early as January, 1920, the so-called Turkish National Pact had been 
: voted by the Ottoman Parliament which was then assembled at Constan- 
tinople. This pact set forth the aspirations of the Turks and later was 
. adopted by the National Assembly at Angora as summarizing the object of 

the Turkish Nationalist movement. Among its provisions was the fol- 
lowing: 


Article VI. It is a fundamental condition of our life and continued 
existence that we, like every country, should enjoy complete inde- 
pendence and liberty in the matter of assuring the means of our devel- 
opment, in order that our national and economic development should 
be rendered possible and that it shculd be possible to conduct affairs 

- jn the form of a more up-to-date regular administration. 

For this.reason we are opposed to restrictions inimical to our devel- 

opment in political, judicial, financial, and other matters. 


In March, 1921, the Allied Powers clearly appreciated that it would be 
impossible, short of armed allied military intervention in Turkey, to impose 
the Treaty of Sevres. It would seem that at no time was such armed allied 
intervention seriously considered, although from time to time certain of 
the Allied Powers gave a measure of support to the Greek forces in the hope 
that the latter would be able, through their victory over the Turks, to make 
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possible the realization of the Sevres treaty at least in part. There were 
unsuccessful attempts to revise the treaty. At last the total defeat of the 
Greek forces and the withdrawal of the Greek army from Anatolia completely 
changed the situation to the advantage of Turkey and effected the elimina- 
tion of the Treaty of Sevres as a basis for negotiation. A victorious Turk- 
ish army being in complete control of Anatolia and threatening Constan- 
' tinople, the Allied Powers intervened to bring about an armistice between 
Greece and Turkey which was,signed at Mudania in October, 1022. The 
Lausanne conferences of 1922 and 1923 followed. 

The Allies frankly recognized that the situation of 1918 no longer existed 
and that after the stubborn resistance of the Turks, culminating in their 
recapture of Smyrna; it was impossible to dictate the terms of peace. A 
treaty was therefore negotiated in which. the Turks ceded very considerable ` 
territories and for the first time in their history agreed to open the Straits 
not only to merchant ships but to foreign warships, but in which the Allies, 
on the other hand, agreed to renounce their historic: capitulatory rights in 


- Turkey. 


In 1919 and 1920 the question was directly presented to the Government 
of the United States as to the nature and extent of its participation in the 
political and territorial readjustments of the Near East. At that time the 
spokesmen for the Allied Powers at Paris suggested that the United States: 
assume a mandate for Constantinople and Armenia. The former proposal 
was never presented for the consideration of the Congress, as it was clear as 
early as 1919 that the American people would not favor the assumption of 
a mandate over Constantinople, which would immediately and. directly 
involve this Government in one of the most vexing political and territorial 
problems of the world—the storm center of historic rivalries and bitter 
contests. 

When the question of an Armenian mandate was formerly presented in 
1920 as a result of the action of the Allied representatives meeting at San - 
Remo, the Congress declined to sanction it. It thus again became appar- 
ent that the United States Government was not prepared to intervene in 
Near Eastern affairs to the extent of assuming any obligations of a terri- 
torial character. This course was. in accord with our traditional policy. 
The United States had taken no part in the Turkish settlements which 
were embodied in the treaties of Paris in 1856, of Berlin in 1878, or in those 
which followed the Balkan Wars of 1912 and 1913. Even during the World . 
War we did not declare war on Turkey or take the initiative in breaking 
relations with that country, notwithstanding the serious: provocation, from 
a humanitarian standpoint, of the extensive Armenian deportations. Pre- 
sumably it was felt that the policy then adopted was better calculated to | 
enable the United States to exert its influence and to protect its interests 
so long as this country was not to join tlie military operations on the Near 
Eastern front. 
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If there ever was a time when we could have successfully intervened 
and have backed up our intervention by armed forces, it was early in 1919 
when we had a large army abroad and were in a position to prosecute such 

_a policy if deemed advisable. But this opportunity passed. It should be 
added that, contrary to an impression which is somewhat widespread in 
this country, this Government, while it has always exerzed its influence in 
a humanitarian way, has not assumed political obligaticns with respect to 
the Armenians or other Christian minorities in the Near East. Treaties 
concluded by other powers undertook, however, to deal with such questions. 
This Government took ro part in the negotiation of the Treaty of Sevres. 

Such, then, was the situation prior to the year 1921. In developing our 
relations with the Near East subsequently, it was necessary to take into ac- 
count the established policy of the Government and at the same time to 
serve American interests and humanitarian ends. It should also be remem- 
bered that a large part o? the distress in the Near East has been caused by 
encouraging action which failed of adequate support. At various times the 
Armenians and Greeks have been encouraged to take up erms, later to be 
left to their own devices. This Government, however, would not be justi- 
fied. in promoting such a policy on the part of others which it was not pre- 
pared itself adequately to sustain. It has no mandate from the people to 
intervene by arms and thus to impose by force a solution of the problems of 
the Near East. And, for this very reason, it could not essay the róle of a 
dictator in order to determine how others should solve these problems. 

This, however, did not prevent this country from cooperating in a spirit 
of helpfulness and from bringing, as it has brought, its moral influence to 
aid in dealing with a situation of the utmost difficulty. This influence was 
brought to bear at the Lausanne Conference, where the efforts of the Amer- 
ican representatives undoubtedly contributed in no small degree to the final 
agreement upon provisions regarding the protection cf minorities, the 
recognition of charitable, educational, and philanthropic institutions, the 
appointment of judicial advisers and the maintenance of equality of oppor- 
tunity. As have said, a state of war had not existed between the United 
States and Turkey, and the course of events following the German War 
had reaffirmed the historic policy of refraining from intervention in political 
&nd territorial readjustments. Turkey had severed diplomatie relations 
with us in 1917, however, and these had not been resumed. But the formal 
conclusion of peace between the Allies and Turkey, entailing as it would 
the resumption of Zull diplomatie and consular relations, would leave the 
United States, unless appropriate action were taken, in a relatively disad- 
vantageous position. Accordingly, negotiations were undertaken between 
American and Turkish representatives which resulted in the treaty of 
amity and commerce and the extradition treaty signed on August 6 last. 

The treaty of amity and commerce followed very c.osely the Allied 
treaty without its territorial, political, and financial features. The United 
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States gained the same general rights and privileges as the Allies, including 
the freedcm of the Straits, and like the Allies conserited to the abrogation 
of the capitulations, that is, of the exercise of the ex-territorial rights in 
` Turkey which the Turks regarded as in derogation of their sovereignty. 

In making this important decision the Americar. representatives, were 
obliged to take account of the following considerations. It was quite ap- 
parent that the only basis upon which negotiations could be conducted was 
that of most-favored-nation treatment and reciprocity. Hither the Turks 
were to be dealt with on this footing or not at all. In these circumstances 
three coursés were open to us: (1) To compel the Turks by force to give us 
better terms than the Allies; (2) not to negotiate at all; or (3) to negotiate 
with the Turks on equal terms as with | a state enjoying an  unqualified 
sovereignty. 

The first course was out of the question. However desirable the main- 
tenance of ex-territorial rights hitherto enjoyed might be, it was obvious 
that the public opinion of this country would not countenance a war for the 
purpose of maintaining them. Neither did it appear to be practicable to 
forego negotiations, in an attempt to maintain the status quo. After the. 
armistice of 1918, we sent to Constantinople a high commissioner, with a 
: naval detachment under his command, and in spite of his unofficial status 
in relation to the Turkish authorities he has succeeded in affording American 
interests appropriate protection. But this anomalous situation. could not . 
continue indefinitely. When the treaty of peace between the Allies and . 
Turkey comes into effect, and diplomatic and consular Officials of the Allied 
Powers.return to Turkey, we should find ourselves in an extremely difficult 
position if action meanwhile had not been taken to regularize our own posi- 
tion, and in the absence of a treaty American interests in Turkey would be 
without adequate safeguards. In this event, the humanitarian interests 
which are closest to the American heart would suffer. It was also perfectly ` 
clear that no period of waiting would avail to secure for us exterritorial 
rights which on their part the Allies surrendered. 

In these circumstances, the only practicable course was to negotiate a 
treaty as with a fully sovereign state. If such a zreaty falls short of ex- 
pectations, especially in that it acquiesces in the abrogation of the capitula- 
tions, it should not be forgotten that the only way to maintain the capitula- 
tions was to fight for them. It should also be borne in mind (1) that the 
Lausanne treaty is such a treaty as would be negotiated with any other 
sovereign state, (2) that it gives us the same rights as other countries will 
enjoy under the new régime, and (8) that by regularizing our relations with .- 
Turkey, now interrupted for nearly seven years, it will provide safeguards 
for American educational, philanthropic, and commercial interests .in 
Turkey. wn . eM ` 

Let me EO a further point. At no stage in the negotiations was 
the American position determined by the so-called Chester concession. 

* 


ERN 
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This had been granted before negotiations of our treaty with Turkey had 
been begun. This Government took no part in securing it; this Government 
‘made no barter of any of its rights for this or any other concession. Our 
position is a simple one. We maintain the policy of the open door or equal- 
ity of commereial opportunity; we demand a square deal for our nationals. 
We objected to the alleged concession to the Turkish Petroleum Company 
owned by foreign interests because it.had never been validly granted, 
and in so doing we stood for Ámerican rights generally and not for any par- 
ticular interest. Opening the door for American nationals we give them 
impartial and appropriate diplomatie support in the assertion of what 
appear to be their legal rights, but without otherwise involving this Gov- 
ernment. : 
During the course of our recent negotiations, the Department of State was 
.in frequent consultation with those whose interests in Turkey it is its priv- 
ilege and duty properly to protect, particularly those whose humanitarian 
enterprises have long been established. They have clearly indicated their 
accord with the position that the present situation in Turkey should be 
frankly faced and that the Turkish authorities should have an opportunity 
to show that their expressed desire for American friendship and help and 
their willingness tc protect American interests are sincere. It is on this 
basis that our policy toward Turkey is being developed. Let it be under- 
_stood that Turkey, while insistent upon unqualified sovereign rights, does 
not reject the international obligations which are correlative to such rights. 
Let it also be appreciated that Turkey is not endeavoring to undermine our 
institutions, to penetrate our labor organizations by pernicious propaganda, 
and to foment. disorder and conspiracies against our domestic peace in tbe ` 
interest of a world revolution. | 
No one is more competent to speak on the subject of the treaty than Dr. 
James L. Barton, secretary of the American Board of Commissioners for 
Foreign Missions. Permit me to quote from his recent letter (November 
24, 1923): : 

To say that I have followed with keen interest the making of this 

treaty and its fate up to the present time is to express but mildly my 

_ own feelings as well as the feeling of the American board and its friends. 
While the treavy does not contain all that we would like, yet I am sure 
I express the judgment of the officers of the American board and, so far 
as I know, the missionaries both on the field and here at home when I 
say that it is our earnest hope that the treaty will be ratified by the 
Senate and that without acrimonious debate. We are convinced that 
this is the best treaty that could be secured under the circumstances, 
but that it will furnish a basis for negotiations and for securing privi- 
leges not covered in the treaty. ! 

If the treaty should be rejected, I am convinced that the continuance 
of American institutions in Turkey, with their large invested interests, 
would be jeopardized. Under the treaty there are grounds for believing 
that they will be permitted to continue. I refer to educational, re- 
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ligious, medical, industrial, and philanthropic enterprises hitherto 
carried on by Americans, representing large American investments in 
Turkey. There are indications that the Government will look with 
increasing favor upon the continuation of these institutions and grant 
them enlarging privileges. This has already taken place in Smyrna, 
Tarsus, and at some other points. : 


: Let me add to this the stébamnt of taé distinguished dior Dr. 
Caleb F. Gates, president of Robert College of CaBstasunópis: After 
referring to the views of objectors, he says: 


Let us ask for a moment why it is that we ha ve not made à ‘treaty 
more in conformity with the wishes of so many of the American people. 
Is it because the American representatives were not skillful and allowed 
themselves to be ouiwitted by the Turks? The American representa- 
tives acquitted themselves exceedingly well; they gained the respect of 
their opponents as well as of the representatives of the Allied Powers. 
They tame out of the conference with a reputation enhanced by the 
ability and fairness they had shown, and they gained for their country 
fully as much as the representatives of the Allisd Powers gained for 
theirs. . `. . The Turks were determined to become sovereign in 
their own domain, and they were willing and prepared to fight in order 
to obtain this sovereignty while the Allies were not. Even those 

- Americans who now denounce this treaty as unsatisfactory were 
determined that their country should not go to war over these ques- 
tions. . . . Itis the only kind of a treaty which could have been 
made under the circumstances, when one party knew exactly what they 

` wanted and were ready to fight to obtain it, and the other party was 
not mene to fight, but still wished to retain the former conditions. : 

. . As to the treaty itself, what does it give to us? It gives the . 
good will of the-Turks instead of their ill wil. ‘That is certainly worth 
something to all who live and work in Turkey. To them the treaty 
affords an opportunity to work out the problems which their life in . 
Turkey presents and to exercise what influence they may possess in 
favor of the right. It still leaves an opportunity for missionaries and 

‘ educators to try to make the principles of rigkteousness known and 
practiced in Turkey and it gives to business men a field for their legiti- 
mate activities. . . . The schools and colleges established by 
Americans are carrying on their work end many of those that had been 

` closed are reopening. 


In order to accord adequate protection to American interests in the Near 
East during the period following the Great War, the Department of State 
has maintained its representatives throughout this area and a naval force | 
has been stationed in Near Eastern waters since 1919. Until October; 1922, 
this force consisted of from three to nine destroyers with various other craft 
from time to time. When news was received of tke Smyrna disaster 12 
additional destroyers were immediately dispatched, arriving in Turkish 
waters during October of that year. These vessels have been of inestimable 
service to.thé representatives of the Department of Stete and to all American 
interests in the Near East. Through their radio they have furnished com- 
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munication when no other means were available. They have transported 
American missionaries, philanthropists, relief workers, and business men, 
saving days and weeks of time when no other adequate means of transpor- 
tation were available. They have assisted in the evacuation of refugees 
and they have been instrumental in serving manifold humanitarian pur- 
poses. It is a pleasure to commend the admirable work that has been 
performed by the officers and men of these vessels. 

Mandated territories.—Under the recent peace settlement between the 
Allied Powers and Turkey, the Arab portion of the former Turkish Empire 
is detached from Turkey. In Syria a mandate is being exercised by France 
and in Palestine by Great Britain, while in Mesopotamia a native kingdom 
is being developed under British guidance. These territorial changes have 
made it incumbent upon the United States to readjust its treaty relations 
which, with respect to these territories, were formerly controlled by our 
treaty with Turkey. In its correspondence with the British and French 
movernments in relation to these territories, this Government has made 

r its position that the changed situation is a consequence of the common 
ctory of the Allied and Associated Powers over Germany, and that in view 
of its relation to this victory the United States is entitled to insist that no 
measure could properly be taken which would subject the United States to 
‘discrimination, or deprive its nationals within these territories of equality 
of treatment with the nationals of any other power. 
_ The rights of states which are members of the League of Nations are set 
‘forth in the terms of the French mandate for Syria and of the British man- 
date for Palestine, respectively. As the United States is not a member of 
the League of Nations, separate agreements are being negotiated with Great 
Britain and France under which the United States is to secure in these 
territories all rights and privileges enjoyed by states which are members of 
the League of Nations. Under these treaties American interests would be 
adequately safeguarded. There has been a development in Mesopotamia 
along slightly different lines, in view of the establishment of an Arab gov- 
ernment with which Great Britain has concluded a treaty, and as soon as 
this situation has been further clarified this Government will not fail to take 
proper steps to regularize its relations.with the appropriate authorities of 
Irak with a view to the protection in Mesopotamia, as in Syria and Palestine, 
of American interests. l 

Persia.—The Persian Government more than a year ago sought the aid 
of American experts in the reorganization of their finances. While this 
Government could not assume any responsibility in this matter, it was glad 
that the services of competent American citizens could be secured, and a 
financial mission accordingly proceeded to Persia and for the past year has 
been rendering important expert aid, as Persian officials, to the Persian 
ministers in reorganizing the financial administration of the country. While 
this is not an official mission of this country in'any sense, it has helped to 
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vement the relations between the two countries, making more firm the ties 
` of mutual friendship and esteem. 

Greece.—The -death of the late King Alexander of Greece was followed 
in December, 1920, by the return to Athens of Constantine. In accordance 
with the usual practice in the case of monarchical countries, the Greek 
representative in Washington tendered new letters of credence the accept- 
ance of which would have constituted formal recognition of the new govern- 
ment. In view of the special circumstances which attended Constantine’s 
return to Athens, it was deemed important, before according recognition, 
to take into account not only the part that Constantine had played in the 

. war but also the policy of the new régime with regard to the acts and obliga- 
tions of its predecessor and the attitude of the associates of the United 
States in the war. With respect to Constantine's attitude toward the en- 
gagements of the former government, there was for a time an uncertainty 
whether Constantine considered the government of King Alexander as a 
de jure government. This was important, for if the Government of 
United States had extended recognition it might have put itself in a posit 
of acquiescing in a possible review of the acts of King Alexander’s Gover 
ment which had borrowed substantial sums from thé United States. It 

will also be recalled that none of the principal Allied Powers recognized 

Constantine subsequent to his return. 

. So far as the records indicate, these considerations controlled the policy 
of the United States Government during the period subsequent to Con- 
stantine's return and prior to March, 1921. Upon the change of adminis- 
tration the question arose whether there was a sufficient reason for changing 
this policy and for taking a course of action different from that followed by 
the Allied Powers. Other considerations had intervened making affirma-. 
tive action in the matter of recognition undesirable. Constantine developed 
militaristic policy in Asia Minor, in which Greece was already engaged, 
by which he desired to justify his hold upon the throne. 

Separate action by the United States: at this time could hardly have been 
interpreted otherwise than as an expression of sympathy and support by 
this Government for this policy of Constantine and as an indirect participa- 
tion in. the politics of the Near East which it was desired to avoid. The 
wisdom of refusing recognition was indicated by the overthrow of Constan- 
tine when Greek military plans in Asia Minor failed, an overthrow which 
was attended by a complete revolution. It will be recalled that Constan- 
tine fled the country and that his prominent supporters and cabinet min- 
isters were arrested and after summary trials were executed. The British 
Government, which previously-had maintained a chargé d'affaires in Athens, 
although not recognizing Constantine, withdrew this representative, while 
the representatives of other powers, including that of the United States, took 
occasion to interpret to the Greek authorities the unfortunate i impression 
which the execution of the Greekjministers had caused. 
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The régime which succeeded that of Constantine was frankly based on 
military power and did not regularize its position by holding elections. 
Meanwhile the negotiation of a treaty of peace between the Allied Powers, 
Greece and Turkey, was undertaken at Lausanne, and it seemed undesirable, 
pending the conclusion of these negotiations, for the United States to take 
separate action in the matter of recognition. 

The situation has now materially changed. The Lausanne negotiations 
have been concluded, peace has now. been ratified by Greece and Turkey, 
and elections were held in Greece on December 16, 1923. These elections, 
it is hoped, will result in the establishment of a government which will en- 
able this Government to extend formal recognition. The fact that recogni- 
tion has not been extended during the past three years does not indicate an 
attitude of unfriendliness toward the Greek people. What American agen- 
cies have done in assisting the refugees in Greece is clear evidence to the 
contrary, and this humanitarian work could not have been carried out more 
effectively even if formal relations had been resumed, thanks to the initia- 
ive of American agencies and the helpful cooperation of the Greek authori- 
ties. - 

Egypi.—I should not omit the mention of the recognition of Egypt, 
where we have had a minister for a considerable time, and whose minister in 
turn we are now receiving. We have a deep interest in the most cordial 
relations with Egypt and it is interesting to note that the Egyptian Govern- 
ment has been anxious to take advantage of the facilities offered in this 
country for perfecting the technical education of Egyptian students, par- 
ticularly along lines of trade and engineering. A group of students came 
to the United States a year ago and other similar student missions are now 
on their way. i : 

In conclusion, I may say that the new spirit of the Near East must be met 
sympathetically, not by arms, not by attempts at dictatorship or by meddle- 
some interventions, but by candor, directness, and just appreciation -of 
nationalistic aims and by a firm but friendly insistence upon the discharge’ 
of those international obligations, the recognition of which affords the only 

. satisfactory basis for the intercourse of nations. In this way the Orient 
and the Occident may find ground for cooperation and for the maintenance 
of peace sustained by the reciprocal advantages of cultural relations. 


AN INTRODUCTION TO THE HISTORY OF 
INTERNATIONAL LAW! 


By Baron S. A. Korrr 


Professor of Political Science and History, School of Foreign Service, 
Georgetown University. 


I. THE ANCIENT WORLD 


- For a long time writers on international law took it for granted that the 

subject of their studies was a relatively recent product of modern civiliza- ` 
tion, and that the ancient world did not know any system of international 
law. If we go back to the literature of the nineteenth century, we can find 
certain feeling of pride among internationalists that international law wa 
. one of the best fruits of our civilization and that it was a system which dis- 
tinguished: us from the ancient barbarians. Some of these writers paid 
special attention to this question of origins and endeavored to explain why 
the ancient world never could have had any international law.? 

. As time went on, however, and modern historical investigations were 
constantly and persistently digging deeper into the past ages, this theory 
had to be considerably altered and finally discarded. Many interesting 
studies have appeared, some concerning Greece, others relating to more 
ancient times, but all of them bringing to light & whole mass of material 
which confirms the exact opposite point of view, namely, that the ancient 
-world knew very well the meaning of international relations and was making 
use of an elaborate system of institutions, well developed and firmly estab- 
lished. The laws of Hammurabi, the excavations and papyri of Egypt, the 
tablets of Babylonia and Assyria, etc., brought us an abundance of material, 
. so that there can be no more doubt on the question. These results may be 
summed up in a short sentence: as soon as there developed a cultural center: 
of a certain level of civilization, a state of some prominence, there grew up 
simultaneously relations with the outside world that soon took the shape 


1 This article is based upon the first of a series of lectures on “The Historical Develop- 
ment of International Law from the Seventeenth Century," delivered by the author before | 
the Academy of International Law at The Hague. This lecture was delivered on July 16, 
1923, and was the first lecture delivered before the Academy, which was formally opened 
in the Peace Palace on July 14, 1928. (See editorial in the October, 1923, number of this 
JOURNAL, Vol. 17, page 746.)—Enrror. 

2 Laurent is probably the most prominent representative of that school of thought. This 
point of view was defended also by Th. Martens, on whose famous text book more than one 
-generation of lawyers based their education. 

? Sir Paul Vinogradoff, Outlines of Historical Jurisprudence, Vol. 1I. 
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of a whole system of institutions. In other words, such a system was the 
necessary consequence of any civilization and was as old as human culture 
in general. One matter of importance must be remembered in this con- 
nection: the ancient peoples of Asia or Africa were well acquainted with 
international relations and law. Further, there is another striking conse- 
quence: the careful analysis of these relations of different ancient civiliza- 
tions reveals a remarkable similarity in their main lines of development. 
Take, for example, the history of ambassadorial missions, the question of 
extradition of fugitive criminals, the protection of certain classes of foreign- 
ers, and, above all, the sanctity of international contracts. In the growth 
of all these institutions identical principles prevail everywhere, in Sumer or 
Thebes, in Nineveh or Athens, and down to Rome. 
The explanation of the mistake of our teachers of the nineteenth century 
is a very simple one. They were not acquainted with the history of the 
ncient civilizations. In their time that branch of historical research was 
ardly started; most facts concerning those bygone ages were absolutely 
unknown. Martens or Wheaton, Laurent or Coleman Phillipson, thus 
invariably commenced their detailed investigations with tbe Treaty of 
Westphalia, 1648. "Today they seem dilettante, naively convinced that 
international law was a product of modern times only. New horizons have 
been opened to us, new vistas have been disclosed into the past ages, that 
compel us to change our point of view and accept new methods of research. 
We have now some excellent works concerning the ancient world. For 
instance, Marcus Niebuhr Tod, International Arbitration among the Greeks, 
Oxford, 1918; A. Reader, L’arbitrage international chez les Hellenes, 1912; 
E. Taubler, Imperium Romanum: Studien zur Entwicklungsgeschichte des 
Römischen Reichs, Staatsvertrüge, 1913; von Scala, Die Staatsvertrdge des 
Altertums, Leipzig, 1898. But most important are the first attempts of 
generalization in this field, of summing up the results of recent historical in- 
vestigation, by Chybichovski, Vinogradoff and Rostovsteff, who give us an en- 
tirely new and intensely interesting picture of ancient social and political life.* 
Thus, under the influence of these new studies, our point of view concern- 
ing the historical development of international relations and law has neces- 
sarily but drastically changed. We know now that it is not our civilization 
that created these institutions, but that every civilization possessed whole 
systems of them; that they are first a necessary product of social life, and 
secondly, that they had everywhere many traits in common and do not be- 
` long exclusively, as was formerly supposed, to Europe. It is to be regretted 
that these first attempts have not yet been followed by a general treatise 
drawing attention to the modern historical investigations of ancient epochs 
and showing the gradual growth of institutions of international law and of 
their great and guiding principles. 


4 Chybichovski, Antikes Völkerrecht; Vinogradoff, Outline of Historical DENS 
Vol. IT, 1923; M. Rostovtseff, American Historical Review, January, 1921. 
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The fact that the fundamental principles of international intercourse 
. always were and are even in our day identical all over the world proves their 
inward, potential strength and vitality. But at the same time this also 
justifies the theory that international law is a necessary consequence of any 
civilization. 
_ If we glance at the contents of those ancient systems of international 
law, we easily become aware of two things. First, that in this domain 
there always existed a distinct predominance of moral ideas or conceptions; 
those moral ideas conquer and subdue brute force and firmly control it. 
Secondly, that the fundamental principles are not so many in numbers. 
Among them the most important one is the principle of international obli- 
gations, the sanctity of-the international contract, binding the state or 
nation, king or people. Another one concerns the establishment of channels _ 
. of communications between two or several states and governments, growing 
into a law of embassies,. with moral and legal guarantees for ambassadors 
and envoys from one country to another. 

Thus gradually became established and mutually recognized certain way 
of international behavior, certain customs and usages, relating in particula 
to war and its conduct. The binding force of all these international obliga- 
-tions has remained exactly the same since the times of Rameses or Murdoe, 

. Pericles and Cicero, to those of Napoleon, George V of England or the Tsars 

of Russia. The mere fact of neighborly cohabitation creates moral and 
legal obligations, which in the course of time crystallize into a system of 
international law. In other words; the latter grows up and develops in 
exactly the same way outside of the state, as legal institutions form and 
crystallize inside the state,—from the mere fact of the social life of man. 

We must mention, however, one important exception. At certain his-. 
torical periods one civilization or one people seem to develop so rapidly 
and outgrow their environment to such an extent that their relations with 
the outside world are no longer normal; their acquired superiority i in many 
respects weighs heavily over their rida bors: 

-This leads to two conclusions, namely, that a certain principle of equality 
is of the essence of international relations and law; and further, that when 
such a state of equality does not exist, international relations acquire cer- 

‘tain unusual characteristics. We find examples of such exceptional his- 
torical periods in the history of Greece and more so in Rome. Surrounded 
by “barbarians,” neither Greece nor Rome could acknowledge the principle 
of equality, and in consequence their international relations possessed some 
very special traits. This explains, incidentally, why the writers of the - 
nineteenth century were partly right when they pointed out the absence in 
Rome of normal international relations. They were wrong, however, in 
exaggerating this and denying. the existence of any international law at all. 

The other point concerning the principle of equality has a much greater 
theoretical value. It implies that international relations thrive and inter- 
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national law crystallizes normally only in those épochs when there existed 
simultaneously two or'several states or nations possessing mcre or less equal 
cultural standards. Only among relatively equal-states does the sanctity 
of international obligations, which, as we saw, is the moral foundation of all 
international law, find a guaranteed existence and recognition. Egypt, for 
instance, had Babylonia as partner; in the case of Greece, we see the exist- 
ence of inter-state relations and federations. 

Let us glance at the recent discoveries concerning Sumer, dating back to 
the fourth millennium 5.c. Among them. was a treaty signed by King 
Entemena regulating the boundaries between his Kingdom of Lagash and 
the neighboring one of Ummah. According to this international agreement 
an umpire or arbiter was appointed in the person of another king, Misilim 
of Kish. Thus we see that a whole legal system already existed in those 
distant ages, well developed and often used, a system in which we find in- 
cluded arbitral proceedings, which constitute one of the most advanced 

stitutions of international law. The history of Egypt provides several 

ther examples-of the same kind. The famous treaty of Rameses II, con- ` 
cluded in 1280 ».c. with the vanquished king Hattusili of the Hittites, is 
the best known case. This was not only a treaty of peace imposed on a 
vanquished opponent, but an alliance for future cooperation, establishing 
in addition a complicated system of extradition of political refugees, which 
also show us highly developed conceptions of international law. 

Dating from a later period were the treaties of the Cretens in the Medi- 
terranean, the Mitanis of Mesopotamia, the Phoenicians, Philistines, 
Hebrews, and many other peoples of Asia Minor. The excavations of Tel-el- 
amarna proved to be a veritable treasure for the study of the international 
relations of those civilizations. The culture of these peoples must have 
been very high. This is confirmed by the voluminous diplomatic corre- 
spondence and by the existence of so many mutual Eeoa and treaties. 
The latter would be the pride of any foreign office. 

One more point should be mentioned concerning this ancient epoch. 
The system of international law of those days found its sanction in religion. 
Law and religion were invariably closely bound together. According to 
the conception of the ancients, they belonged to the same domain of morals. 
Every treaty or agreement, every institution involving an international 
obligation, had its counterpart in some sort of religious sanction. "The: 
outward expression of this we find in religious formulas or ceremonies, 
meant to impress the people and bind the kings and their governments. 
Most prominent in this respect was the róle played by tke religious oath, 
taken by the-contracting Powers at the conclusion of an obligation. The 
force and stability of international agreements by these means were per- 
haps even better guaranteed than in our times. They. ceriainly were in no 
way less effective or less binding than in the succeeding periods of the his- 
tory of civilization. ; 
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IIl. GREECE 


As in the case of preceding ancient civilizations, the historians of interna- 
tional law doubted or denied the existence of such institutions in the his- 
tory of Greece. Recent scientific investigations have also challenged this 
point of view. The works of M. N. Tod, A. Reader, Chybichovsky, and 
"Vinogradoff* have shown that Greece had institutions of international re- 
lations and law. This was the natural result of her intense commerce and 
constant interrelations outsidé, as well as inside, of the community of in- 
dependent, but simultaneously interdependent, Greek cities. There is no 
special object in making any distinction between these two forms of.inter- 
relations of the Greek cities among themselves, on the one hand, and with 
the outside world, Asia Minor, Northern Africa or the Black Sea colonies, 
on the other; their essence and fundamental principles were always the 
same. 

We must remember that there existed at all times an economic interde 
pendence between the different Greek cities, in Europe, as well as in Asi 
and Africa. Thus, for instance, wealthy and prosperous Attica, having 
poor soil, badly needed food importation; other cities or communities had 
to provide her with the necessary corn supplies. The exchange of com- 
mercial goods and products was always intense among Greek cities, trade 
was prosperous, citizens were easily and frequently moving from one place 
to another. This led to the establishment of all sorts of legal institutions 
for the protection of foreigners, of certain agencies abroad, of special mis- 
sions sent out to conduct legal or diplomatie transactions, etc.. Thus there 
grew up mutual obligations, treaties and contracts, as well as permanent 
channels of diplomatic intercourse. 

In consequence of their high standard of civilization and finely developed 
moral sense of justice, the Greeks had no difficulty in accepting and further 
developing the fundamental principles of international relations of the 
' ancierit world: the idea of the sanctity of treaty obligations'and the necessity 


^. Of having regularly established channels of communication, embassies or 


missions abroad. The person of an ambassador was inviolable and pro- 

tected by law and custom; he enjoyed special “extraterritorial” privileges, 

as the municipal law could not reach him, and so forth. In all these cases 

we have merely the further logical development, of institutions created, ac- 

cepted and established by the ancient world. The only thing that must be 

added. is that in Greece they w were better guaranteed and more elaborately 
worked out. 

In practice, however, the Greeks went much further than the Egyptians 
or Babylonians; they created in addition to the old institutions many new 
ones. .This was in part the case with the protection of foreigners and of 
their interests. Thus, for instance, we find in Greece special guardians of 


5 Cf. the works cited above, but especially Sir Paul Vinogradoff, op. cit., Vol. IT. 
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hospitality, the prozenoi, who functioned in the fifth century as consuls, 
entrusted sometimes even with diplomatic functions. But they were in- 
variably citizens of the town where they lived and worked, and not outsiders ` 
nor citizens of the town which they represented. Further, there were es- 
tablished special courts for handling the jurisdiction over foreigners, the 
xenicon dicasterion, with their presiding judges, the xonodicoi. The pole- 
marchos ig another instance of an official who cared for foreigners. All of 
these officials were there to protect foreign rights and interests, administer- 
ing justice to the outsiders and non-citizens. 

We must also mention the devzlopment of the institution of extradition ' 
of criminals which acquired in this period very definite legal forms. But, 
as in the preceding centuries, reprisals and self-help were still. frequent; 
they were looked upon as a common and quite legitimate means; mutual 
raids, attacks and devastation often befell not only opponents, but quite 

ocent neighbors, just as in the family, aggressiveness produced attacks 

t only against faulty relatives, but also against unsuspecting outsiders. 

uch breaches of Jaw and contracs cannot be cited, however, as proof of the 
non-existence of law or contract in general. 

Gradually there developed one important consequence, namely, the gen- 
eralizations of law, the general rules of common law, that are so useful to 
the present-day historians for the interpretation of Greek public life. One 
must remember in this connection that all those theories and ideals were in 
` close relationship with the religious and literary life of the epoch; they were 
invariably closely interwoven and mutually influenced one another. 

Finally, we must point out one more important institution of international 
law which found in Greece a wonderful development—the political federa- 
tions, like the Amphictionic League.® With the idea of federation there 
came a better understanding of another institution, that of arbitration. . It 
‘is interesting to note that, just as at present, there existed no real sanction 
for either; they were always founded on & mutual agreement and on a clear 
understanding of the painful consequences that would necessarily follow 
the breaking of such contracts. 

The intense and constant intercourse between the Greek city-states 
. ealled forth necessarily the detailed development of ambassadorial relations; 
a whole system gradually crystallized to define and protect those relations, 
the organs as well as their functions. It was recognized everywhere that 
the envoy had a specially privileged position; his person was inviolable and 
sacred, his status abroad was protected by the principle of extraterritoriality; 
he was exempt from municipal and local laws and taxation, and so forth. 
And again, the sanction of these institutions was more moral than legal; but 
just as safe as in our day. 

Unfortunately, there came ore of those great storms that periodically 
sweep the world, tearing down well established and flourishing civilizations. 


* Cf. Scala, op. cit., and Tod, op. cit. 
! |. 
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-The Peloponesian War seemed to have uprooted the whole Greek culture; 
force triumphed over moral ideals and many of the old institutions seemed 
to have perished forever. The Greek civilization crumbled to pieces and . 
went down in ashes under the Persian onslaught. And yet,—as time went. 
on, like a phoenix out of these ashes, the civilizing ideals and principles arose - 
once more in a new world and with new strength. The French aptly call 
‘them “Les idées civilisatrices," ideals that inspire life and create its moral 
stamina.. Another empire, more practical and more powerful, was des- 
tined to carry on the cultural influences of the ancient world and Greece. 

But even during the worst period of devastation and warfare, certain 
influences of international institutions were felt nevertheless. We can cite, 
for éxample, the sanctity of the sepulchre, recognized even by the barbari- 
ans, the protection of those refugees who sought safety in temples, where 
'- the enemy's vengeance could not reach them. 


I. ROME 


Rome in many ways inherited the ideals and principles founded by t 
preceding civilizations, though the Roman conception of international re 
lations was somewhat different from that of the Greeks. It was more 
primitive, simple and elementary. And the reason for this difference is 
that Rome was surrounded by neighbors far inferior in civilization and cul- 
ture, mostly hostile, and who looked upon-the Romans only as conquerors 


' . and oppressors. It was not without good reason that the Romans called 


these tribes and peoples hostis. In consequence, the relations of Rome 
with the outside world were mostly inimical. There was constant war be- 
tween them and there was absent one very important element of interna- 
tional law: the equality of the contracting states. That is why most of the 
Roman alliances were concluded on the basis of a foedus inaequalis. 

Moreover, there appeared another important consequence. The Romans 
tried to justify their aggressiveness by making the distinction between just 
‘and unjust wars. Later on, in the following epoch of the Middle Ages, this 
distinction played a most important rôle. The just wars were those com- 
menced by Rome and carried on according to her own religious formulas 
and moral ideas. Hence, the motives of a war could now be judged and 
criticized, whereas previously they were accepted as mere facts. 

The Roman system of international relations and principles on which . 
these relations were based was embodied in the well-known jus fetiale, 
interpreted and applied by the fetial college (Collegium Fetialum). There 
` existed elaborate ceremonies for the declaration of war. In a later period 
(fifth century), however, these ceremonies gradually deteriorated and dis- 
appeared. War was only the ultima ratio, the last means, to be used only 
if all others failed or were inaccessible. Further, there existed many cere- 
- monies and formalities in connection -with the sending of ambassadorial 
missions. The envoy’s work abroad, his reception at home, in Rome, -his 
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. rights and privileges, the principle of extraterritoriality, ete., all were regu- 
lated by the fetial law and sanctioned by religious rituals. Much attention 
was paid to the forms of concluding treaties with other states or peoples; 
special sacramental formulas were used, often very complex and intricate. 
Occasionally Rome made use of this complexity of her international law to 
find a way out of some disagreeable treaty and thus took a mean advantage, 
getting rid of an understanding by invoking a breach of formulas. It was 
considered quite just to fool the barbarians in this way. The Romans 
firmly believed that the gods took a personal part in the conduct of inter- 
national relations, protecting Rome from the barbarians. The most inter- 
esting and impressive ceremony was certainly that of the reception of 
foreign ambassadors, on a platform (the grecostasis) specially built for the 
. purpose, where the foreign envoys had to await the arrival of the Senate. 
: Many internationalists of the nineteenth century believed that the whole 
pstem of international relations and law of the Romans was embodied in 
| special system known as tlie jus gentium. Historical investigations 
roved, however, that the latter was nothing else but the Roman civil law 
applied to the special circumstances concerning the foreigners and the out- 
side non-Roman world. With the remarkable growth of Rome there de- 
veloped foreign commercial relations, bringing to Rome hosts of foreigners. 
They came for trade and enjoyment in steadily increasing numbers. The 
Romans were thus forced to deal with a numerous and heterogeneous element 
of strangers, to whom they endeavored to apply their civil law institutions. 
A special functionary was created, the praetor peregrinus, to administer this 
new law, as distinct from the praetor urbanus, who administered the civil 
law to the Roman citizen. As time went on the praetor peregrinus, meeting 
all sorts of individual difficulties, began to insert new additions, new inter- 
pretations, new ideas into the Roman civil law. This became a sort of 
comparative jurisprudence. Then there followed a gradual insertion of 
philosophical ideas, later explained and interpreted by legal teachers and 
. philosophers. Such was, for instance, the school of stoics, with their theory 
of the jus naturae, the law of reason, by which they tried to explain the 
application of Roman law to foreign systems of law. 

The fundamental principles on which the new system was built were the 
old ones, of Roman civil law. The new influences and changes came how- 
ever from other nations. It was under these influences that the young jus 
gentium was crystallizing and growing up. For several succeeding cen- 

. turies Roman law remained the essential skeleton, the main foundation on 
` which and around which the new institutions were forming, and very nat- 
urally the influences were reciprocal. 

The famous Paz Remana with its tremendous powers of cultural conquest 
was the most important and potent source of influence in this domain. 
The principles of international intercourse, the institutions of international 

‘law, the ideals of international relations, all found in the Pax Romana the 
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main channel of expansion, spreading over Etpe whole world as it was known - 
-in those days. : 
Again, we see in this A two main ideas dominating aboye evotsihtug 
else. First, the idea of the sanctity of international obligations, implying 
that the international contract was binding on the power of the state, very 
similar in principle to the private contract concluded between two individual 
citizens. Secondly, there was firmly established the idea of the necess- 
ity for channels of international communications, of special organs 
or institutions to carry on international relations. The first point 
implies the theory of international law, the second was the basis of its — 
practice. 

In this latter respect very much was gubonAl oH by the Romans, liani 
to their masterful handling of legal and practical matters. The ambassa- 
dorial immunities, for example, were put into a clear system. Cicero de- 
fined it with his usual acuteness in the following manner: ‘The inviolabili 
of ambassadors is protected by divine and human laws; their person 
sacred and inviolable not only between allies, but also during their sojour 
among enemies." It is really a remarkable picture of the ambassadorial 
institution of those days.. The Romans sent their ambassadors, their 
nuntii, missi, legati, to many of their neighbors, whether conquered or allied, 
to the Franks, the Gauls, the Burgundians, etc. These ambassadors car- 
ried with them, of course, the Roman ideals of international relations, thus 
spreading the Roman influences into many parts of the world.. The Roman 
envoys seldom had written instructions; the latter were usually given to 
them.orally, but their appointment and departure to foreign lands were 
always accompanied by various ceremonies and sanctioned by certain re- 
ligous formulas. Their immunity was secured by a specially established 
wergeld, which was to be paid in eases of assassination, injury, or insult. 
Further, the barbarian nation which received & Roman ambassador was . 

' obliged to provide him with lodgings, take care of his provisions and food - 
and give him a festive reception on his arrival. Reciprocally Rome re- 
ceived the ambassadors from other nations with special honors. For this 
purpose there existed in Rome a certain official, the magister officiorum, or 
master of ceremonies, who had to take care of the foreign envoys and pre- 
. pare the reception. Some of the neighbors, Jater on, also established a 
similar office for the reception of Roman ambassadors. One thing, however, 
the Romans steadily declined to do, namely, to allow their envoys to, pros- 
trate themselves before barbarian potentates or kings, as was the custom in 
many countries. This was perhaps the most prominent outward sign of 
Roman contempt of the barbarians, of their striking superiority over their 
neighbors. And yet, notwithstanding that superiority of law and culture, 
Rome was distinctly influenced by her dealings with the outside world. The 
Roman jus gentium acquired in this way important general human elements, 
becoming more flexible and of wider scope than the rigid civil law. This 
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phenomenon : shown what an important réle international law and relations 
. ean play i in the life of highly civilized nations: 


IV. THE MIDDLE AGES 


. , It was in the atmosphere of strong Roman cultural influences, but with 
an entirely different practical spirit, that the institutions of international 
-law developed in the Middle Ages, gradually shaping themselves into a new 
system. 

Historians usually divide the Middle Ages into two periods—the first one 

` from the fifth to the tenth centuries, called sometimes the Dark Ages, and 
the second one from the eleventh to the sixteenth centuries. 

It was during the first period that the new teachings of the Catholic 
Church began to assert themselves, under the leadership of a powerful per- 

nality. Nobody had in this respect a greater influence than Pope Gregory 

I, Hildebrand. His theory, known as the “Theory. of the Two Sover- 

nties," likened human life to the physical existence of the body. Just as 

human life there existed the two elements, the soul and the body, so in 
he life of a people there was the spiritual element, which had to be directed 
and dominated by the church, and the temporal matters, controlled by the 
State. The church was personified by the Pope, the state by the Emperor, 
standing parallel to one another. This theory sometimes is also called the 
theory of the “Two Glaves," both of them sovereign in their own domain. 
: However, such an equality of two powers could not exist for any length 
of time. There was in the situation too great a temptation to one of getting 
the upper-hand over its neighbor. Sooner or later one ‘of the two had to 
become the superior power and the other to succumb. That was only a 
natural consequence. Having established their influence equal to the state, 
the leaders of the church aspired to achieve a superiority over the state. 
The policy of the church under the leadership of several strong personalities 
began thus to assert itself. 

The first consequence of this policy was the claim of ‘the Popes to the 
right to depose the Emperors, if they found it necessary in the interests of 
the church. Soon followed a second and equally important claim, the 
right to absolve the subjects of their oath of allegiance to the Emperor, in 
case the latter was in opposition to the church. This was a powerful 
weapon against the state, and soon brought forth a decided supremacy of 
the Popes over the Emperors.. The outward sanction of this power was 
found in the ceremony of consecration of the Emperor, when he received in 
a most solemn way the religious blessings from the Pope. 

Out of this dual power, divided between.church and state, there was 
bound to arise a dangerous friction. "Thé first conflicts originated in the 
matter of investiture of bishops. The Popes naturally claimed the right 
of appointing the bishops. -The Emperors protested and resisted appoint- 
ments of persons they did not like, considering such appointments to be an 
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interference in their own affairs. The most famous case of this sort was 
that of Henry IV. His failure to have things go his way is a good example 
of the great influence of the church in this matter. As is well known, Henry 
had to give in and beg pardon personally, standing barelegged in the snow 
in front of the Pope’s palace at Canossa (1076). Energetic Popes, with 
strong personalities, employed many other means to curb the will of kings 
and emperors, gradually subduing all possible resistance on the part of. the 
temporal power to the will of the church. Such was for instance the mean- 
ing of some of the crusades organized by the Popes. Toward the end of 
that period, the supremacy of the Popes became unquestionable. __ 

But, of course, such constant strife between state and church was bound 
- to create a strong feeling of dissatisfaction among educated and progressive 
elements of the population. ‘Many enlightened citizens were, in conse 
‘quence; trying to find a way out of the trouble by finding at least a theoret 
eal or philosophie solution of the problem. This in turn led to a conflie 
ideas, whieh was a seemingly insoluble antinomy or contradiction. Ont 
one hand, there were numerous and powerful processes of differentiatio; 
church, state, and within the state the growing feudal system. It seeme 
at times that the political disruption within the state had no limit. But, 
‘on the other hand, there was an element that proved to be streng enough to 
hold together the weakening temporal power and weld European nations 
. into larger units. This was the influence of the great civilizing ideals, 
“des idées civilisairices," as the French call them: Christianity, intellectual 
renaissance, common civilization and international law. j 

Many facts, already mentioned, called forth processes of differentiation; 
but others, likewise important, succeeded in keeping up the bonds of unity. 
Among the first ones, feudalism, with its endless wars and quarrels, led to 
an enormous increase in the number of states. Besides, the dominance of 
principles of private law. called for constant changes; states were acquired 
and lost by purchase, marriage, inheritance, gifts or negotiations, changing 
hands as any piece of land and leading to wars, rivalries, jealousies, ete. 
But just here do we find the growth of opposite ideas, which forcibly led to 
agreements among the states and there soon appeared a great number- of 
alliances and other international and inter-state combinations. This in 
turn produced the necessity of certain rules and usages which soon crystal- 
lized into a regular system of international law. A splendid example in 
point might be found in the history of the institution called “ Treuga Dei,” 
the Peace of God, proclaimed and often enforced by the Popes. As to 
systematized international law, we also have several instances of real 
codification that would make a good example for modern times. Such were 
the different medieval codes of maritime law, the Tables of Amalfi, the 
Consolato del Mare, the Venetian Code of 1255, the Laws of Visby. 

All this led to an interesting result: the gradual establishment of perma- ~ 
nent ambassadorial missions among the European states. The initiative in 
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this matter is often attributed to the clever but ruthless Louis XI. It is 

said of him that, hating wars and realizing.the dangers and risks of such 

militant enterprises, he preferred to play the political game, using in gen- 

eral more peaceful means and in particular diplomacy.’ Henry VII of 
. England, and Ferdinand and Isabella of Spain, did exactly the same thing. 
. Besides personal predilections and cleverness, there were other factors, too, 
calling for the same results and increasing, if not creating, the róle of am- 
bassadorial missions, transforming them gradually into a permanent insti- 
tution. Among these factors, the needs of inter-state commerce were 
always the strongest; and this is why the mentioned missions developed so 
rapidly in northern Italy anong the many wealthy trading cities, like Ven- ` 
ice, Florence, Ravenna, etc. 
Unfortunately, thé methods used in those days were far from abusive: 
ral principles or ideals did not seem to play any réle whatever. We 
'e a dreadful picture of this in the writings of Machiavelli, who firmly 
lieved in the depravity of human nature and constructed his code of ad- 
ice to diplomatic agents accordingly. He thought that the fundamental 
rinciples of diplomacy were force and duplicity. One must not forget 
either that he had an enormous influence on his contemporaries; many of 
them took his advice as the gospel truth; diplomats carefully studied his 
writings and tried to follow his teachings. 

We can best appreciate this deplorable state of affairs if we compare 
Machiavelli with Grotius. How much higher and nobler the guiding 
principles of the latter seem in comparison with the views expounded in 
Il Principe and other books of Machiavelli. Money and bankers played 
' also a very important róle in this diplomacy. The activities of Fugger, 

the most prominent among such bankers, are too well known to need special 

analysis. Money was lent to princes and for the purchase of their services 
and of their servility. 

We have a brilliant example of “diplomatic laws” of those days in the 
well-known Venetian Code. The enormous trade of Venice called for a 
permanent organizaticn of a regular diplomatic service, and this in turn 
necessitated legal regulations. Hence there grew up a whole system of 

- law, very peculiar in its details. For instance, the Venetian ambassadors 
were not allowed to take abroad their wives, for fear the latter would not 
be able to keep diplomatic secrets. They were carefully instructed to do 
all their work in the greatest secrecy possible; they could-not receive any 
leaves of absence while on their missions, and consequently the latter were 

' usually of very short duration, lasting three or four months only; later on . 
this was extended to two years. The envoys were obliged to do their own 
cooking in order to avoid being poisoned; they were not allowed to accept 
any presents, nor could they.own any property in the country to which they 


? Louis is said to have had more than seventy diplomatic agents all over Western Europe, ` 
and very numerous secret agents.and spies also working for his diplomatic purposes. 
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were gent; ihey had to report periodically to their government concerning 
their work and transactions, and were punished for conversing with other 
diplomats. These Venetian decrees were soon copied by other Italian city- 
governments. 
Thus, gradually and imperceptibly there grew up in the Middle Ages an 
` entirely new system of permanent diplomatic missions. From casual and. 
temporary embassies ad hoc, sent to negotiate a certain treaty or discuss a 
single question, these missions became permanent channels of communi- 
cation. This meant certainly a very great step forward. 
At the same time and under the influence of Louis XI, the French lan- 
- guage began gradually to replace the Latin of former days, becoming thus - 
"the new means of diplomatic intercourse. With these two new institutions 
xfirmly established, we enter into a new epoch, the history of modern Europa 









Y. CONCLUSION 


"The most important conclusion that we can draw from the above natr 
tive is the apparently great age of international law. From the describe 
facts we can infer that international law is as old as human civilization. in 
general, and that it is really a necessary and unavoidable consequence of 
any civilization. Modern historical research goes far into the ages without 
having yet discovered the primeval start of human culture; the latter seems 
to recede constantly further back and with it the beginnings of international 
obligations. Further, a very interesting point to remember is the fact that 
all through the ages, international law keeps steadily its basic characteristics, 
notwithstanding the great changes that take place all over the world. This 
seems to be another strong proof that international law is an inherent _ 
corollary of civilization and invariably comes with any cultural development. 
It lifts the international institutions above questions of race, nationality or 
religion, showing and proving unmistakably their all-human qualities. They 
‘grow up gradually from custom and usage, similar to any other rule of law, 
but with this difference, that usually the rule of law develops inside the 
body politic, while international law grows up outside the state, binding the 

- latter nevertheless in exactly the same way as an individual is bound by thé 
rule of Jaw in the state. 

From ancient times too the system of international law, equally as at 
present, covers two fields, the time of peace, when it chiefly develops under - 
the influence of commercial relations, and the time of war, when by custom 
it grows up among belligerents. In both cases the essence of the system is 
‘identical, namely, the mutual recognition of obligations and the reciprocal 
-observance of certain customs or usages. The antiquity of these institu- 
‘tions in either field cannot now be questioned. As a matter of fact, some: 
-of the more ancient civilizations have had better developed ideas of inter-: 

- mational intercourse than the civilizations of later periods! 
The fundamental principle of international relations has been constantly . 
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and-everywhere the same, consisting in the mutual recognition of the sanctity 
of international obligations and contracts. It never made any difference 
whether such obligations were considered as binding the impersonal state or . 
its chief representative, the king and ruler. In ancient times these two 
ideas, of state and ruler, were usually identical; and, just as today, the most 
difficult question seems to have been the one of sanctions. It was not easy 
at any time to bind the powerful states or conquering monarchs and make 
them keep their international contracts. Still, antiquity possessed per- 
haps better guarantees than more recent epoclis in the great strength of re- 
ligious obligations and in the fear of the wrath of gods, which was much more 
real than in later days. 
The second no less important historical principle of international law was 
e recognition of the necessity of having regularly established channels of 
recourse, through which the different international obligations and agree- 
ents had to be contracted and established. These channels and means 
f communication are also of the greatest antiquity; they are found at all 
imes and among all civilizations. In creating these channels, usually 
called embassies, the states or rulers were bound first of all to recognize them 
on the principle of reciprocity; secondly, they were forced to respect them, 
. establishing mutual guarantees for the safe conduct of international rela- 
tions, which invariably grew into systems of mutually recognized immuni- 
ties and privileges (Eke the idea of the personal immunity of envoys or 
ambassadors). VA 
Finally, out of such a mutual recognition of international obligations 
there grew up unavoidably a third important principle, the idea of a certain 
equality among the transacting and contracting states or rulers. And, 
though at times, as in the case of Rome, there seem to have existed excep- 
tions to this general rule, they do not disprove the theory and can be easily 
explained from the historical point of view by the tremendous advance in 
culture that the Rornan state took in comparison with the surrounding 
world. Such epochs as the Roman were certainly exceptions. In normal 
times international relations developed among relatively equally civilized 
peoples, and thus always bore the unquestionable stamp of cultural and 
legal equality. It is only in the nineteenth century that this fundamental 
principle somehow gets lost under the influence of the diametrically op- 
posed idea of the hegemony of the great Powers. 









THE CODIFICATION OF INTERNATIONAL LAW* 


By James Brown Scorr 
President of the American Institute of International Law 


There are certain preliminary observations which should be made before 
we can take up the question of codifying international law or the method of 
codification, for without a correct understanding of certain matters, which 
may be considered fundamental, we may not know whether we are to deal: 
"with a system of law or a system of philosophy. As a matter of fact we are 
dealing with both, for law develops unconsciously or consciously in ac- 

cordance with the principles of philosophy. If the law of nations is to 
" considered law in the strict sensé of the word, we must deal with it aq 
system of law. . If, on the other hand, it is a system of philosophy rath 
than of law, we must deal with it as philosophy, and the point of approac 
and the method of treatment will be different. But, above and beyonc 
law, we are dealing with justice, and with those principles of justice, which, 
expressed in rules of law, we call the law of nations. Justice is the source; 
the principles of justice applicable to the conduct of nations constitute the 
law of nations, and the rules of law based upon these principles change with - 
conditions, or to meet new conditions, and form the body and substance of 
international law at any given period. . 

Although our conceptions of justice may seem to change with time, place 
and circumstance, it can nevertheless be said that among the peoples and 
in the states of European civilization there is agreement as to justice and its 
principles, and that in the Jast few centuries there has been a general agree- 
ment upon those principles of justice, which, expressed in rules of law, form a 
safe and sure guide for nations in their mutual intercourse. 

There are many definitions of international law, due to the preoccupation 
' of the authors or the point of view from which the subject is approached, but 
however they may differ in form they are yet one in substance, as it is evi-. 
dent that in all of them we are dealing with a system of law. An eminent 
English lawyer, who had had experience in the conduct of international 
cases, asked in an address before the American Bar Association, in its session 
of 1896 at Saratoga: “What, then, is international law?” and he answered 
his own question in this way: “I know no better definition of it than that 
it is the sum of the rules or usages which civilized states have agreed shall 
. be binding upon them in their dealings with one another.” Lord Russell, 
of Killowen, for it is of him we Speak, was at that time Lord Chief Justice of 
England, and he naturally looked upon international law as a part of the . ] 
law of England, for had not one of his most distinguished predecessors in his 


* English version ot an address delivered in Spanish at the University of Habana, Feb. 
8, 1924, 
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high office said a century and a half earlier that the law 9n nations was “ part 
of the common law of England.” 

According to Lord Russell, international law was a series of rules or usages. 
Perhaps it would have been better to say, “usages of civilized states which 
had hardened into rules through repeated practice.” Indeed, international 
law was expressly stated to be the law of Christian states, or the law of Euro- 
pean states, which at one time amounted to much the same thing. But 
-with the discovery of America and the establishment of the American re- 
publics, if the word ' European" was to be used, it could only be in the sense 
that the states accepting it were of European origin or European civiliza- 
tion. At that time they were still Christian states, but with the awakening 
of the East, with the advent of China and Japan, it could no longer be said 

ith propriety that the law of nations was the law of Christian states or of 

tes of European origin. Hence in our day we have discarded limitations 

t origin, whether of religion or of geography, and international pm is the 

vw of civilized states. 

. It is to be observed that in the definition of Lord Russell these civilized 
states have agreed that the rules and usages which he mentions, but does 
not define, should be binding upon them. This is properly so, because there 
is no superior among nations to impose a law as there is a superior power 
within a state. It may be a question whether even within a state law is 
` imposed, but between states it cannot rightfully be imposed by any state or 
by any group of states. It is agreed to by the civilized states because, in the 
course of their experience, it has been found to be necessary to have their 
conduet determined and controlled by certain usages which by acceptance 
have become rules, the sum total of which, to use Lord Chief Justice Russell's 
words, “form the body and the content of the law between nations." 

This was the definition of & Chief Justice, not in the performance of his 
judicial duties, but speaking as a lawyer to his brethren of the American 
Bar. Some ten years later, another English lawyer, acting as Chief Justice 
of the Supreme Court of Hongkong, had occasion to consider international 
law in the decision of a case in his court and tried before him. In the argu- 
ments of counsel it had been insisted that the so-called “Law of Nations” 
was not law in the strict sense of the word,—that it was apparently not bind- 
ing upon the court because of its lack of certain elements thought to be es- 
sential to law. It is better, however, to let Sir Henry Berkeley, the Chief 
Justice, state the objections and to reply to them in his own language. “It 
was contended,” he said, “on behalf of the owners of the Prometheus that 
the term ‘law,’ as applied to this recognized system of principles and rules 
known as international law, is an inexact expression, that there is, in other- 
words, no such thing as international law; that there can be no such law 
binding upon all nations, inasmuch as there is no sanction for such law, that 
is to say, there is no means by which obedience to such law can be imposed 
upon any given nation refusing obedience thereto.” This is a fair statement 
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of the views of those who consider law as something imposed by a superior - 
force—by physical power. The Chief Justice, however, did not share their , 
views, and he gave the reasons: “I. do not concur in that contention. In 

‘my opinion a law may be established and become international, that is to 
say binding upon all nations, by the agreement of such nations to be bound 
thereby, although it may be impossible to enforce obedience thereto by any 
given nation, party to the agreement.” 

Fortunately for us the Chief Justice did not leave the matter there; he felt 
that his statement required explanation and illustration. The objections — 
went to the essence of law, and the answer which he gave therefore applies 
to all law, national or international: 


The resistance of a nation to a law to which it has agreed does no 
derogate from the authority of the law because that resistance can 
perhaps, be overcome. Such resistance merely makes the resist! 
nation a breaker of the law to which it has given its adherence, but 
leaves the law, to the establishment of which the resisting nation was 
party, still subsisting. Could it be successfully contended that becaus 
any given person or-body of persons possessed for the time being powe 
to resist an established municipal law such law had no existence? The 
answer to such a contention would be that the law still existed, though ' 
it might not for the time being be possible to enforce obedience to it. . 


Let us turn from the lawyer addressing his brethren, and from the judge 
deciding a case, to the publicist, and among the many, I beg to refer you to 
the late William Edward Hall, whose treatise on international law is likely 
to be the great classic of the English-speaking peoples. He was of the. 
generation of Lord Russell and of Sir George Berkeley, and a few years before 
them he had had occasion to consider the binding force of international law, 
the question of its observance and of its violation. In the preface to the 
third edition of his treatise, which appeared in 1889, he considered these ques- 
tions and he spoke as a prophet as well as a publicist. He contemplated the: 
circumstances in which the rules of international law would be tried, tested 
and violated, but he was sure of the ultimate result. He said: 


` Probably in the next great war the questions which have accumulated 
during the last half century and more, will all be given their answers at 
once. Some hates moreover will crave for satisfaction; much envy and 
greed will-be at work; but above all, and at the bottom of all, there will 
be the hard sense of necessity. Whole nations will be in.the field; the 
commerce of the world may be on the sea to win or losé; national ex- 
- istences will be at stake; men will be tempted to do anything that will 
shorten hostilities and tend to a decisive issue. Conduct in the next 
great war will certainly be hard; it is very doubtful if it will be scrupu- 
lous, whether on the part of belligerents or neutrals; and most likely the . 
next war wil be great. But there can be very little doubt that if the 


1 In re Arbitration between Osaka Shosen Kaisha and Owners of Steamship Prometheus, 
Supreme Court of Hongkong, 1906, 2 Hongkong Law Reports, 207. 
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next war is unscrupulously waged, it also will be followed by a reaction 
towards increased stringency of law.? ' : 


These predictions made on August 1, 1889, were verified to the letter by the 
war which broke out on August 1, 1914. There is every reason to believe 
that time will approve his conclusions for his psychology is as sound as his 
facts were correct. In any event, his views are consoling and they seem to 
. bein process of realization. Itis Mr. Hall speaking: 


In a community, as in an individual, pdssionate excess is followed by a 
reaction of lassitude and to some extent of conscience. On the whole 
the collective seems to exert itself in this way more surely than the 
individual conscience; and in things within the scope of international - 
law, conscience, if it works less impulsively, can at least work more 
freely than in home affairs. Continuing temptation ceases with the 
war. At any rate it is a matter of experience that times, in which in- 

y ternational law has been seriously disregarded, have been followed by 
periods in which the European eonseience has done penance by putting 
itself under straiter obligations than those which it before acknowledged. 
There is no reason to suppose that things will be otherwise in the future. 
I therefore look forward with much misgiving to the manner in which 
the next great war will be waged, but with no misgiving at all as to the 
character of the rules which will be acknowledged ten years after its 
termination, by comparison with the rules now considered to exist? 


Five years have already passed. We still have five years within which to 
consider the principles of justice which, expressed in rules of law, shall control 
the conduct of nations as they do the minds and the actions of men. It is 
high time to proceed to the examination of these principles and to their 

satement in the form of a code. We are indeed dealing with law,—a law 
which restrains even sovereign nations, in the exercise of their sovereignty. 

Admitting, however, that the rules or usages of civilized nations should be 
codified, a question arises, hardly less important than the rules and usages ` 
taemselves. The question should not arise and yet it has. ` If Lord Rus- 
sell’s statement is correct that rules and usages are only binding because they 
.have been agreed to by the civilized states, it necessarily follows that only 
a state is bound which agrees to the rules and usages—if it makes up its 
mind, so to speak, for itself. For it is only its own consent, not the consent 
of any other nation which may be called to act in its behalf, nor is it a group 
of states, however powerful and civilized they may be, which makes the 
law which only derives its force from the consent of all. We are dealing 
with law. We are not dealing with force. Law binds all. Force merely 
controls the weak. In the world of affairs where power, not justice, pre- 
vails, it is correct enough to say that “la force prime le droit." In a com- 
munity in which law is to prevail we should, indeed we must, reverse the 
crder and say “le droit prime la force." Nations are equal in law and before 


2 Hall, International Law, 3d ed., preface. 3 Ibid. © 
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law, and in the codification of international law they must meet and act 
upon a footing of equality. : ; 

Equality is a truism, and yet truisms are often the hardest things to 
prove. Fortunately this is not the case in the present instance. In the 
case of Le Louis, decided by the High Court of Admiralty, as long ago as 
1817, Sir William Scott, the greatest of English judges ever called upon to 
‘consider the right of visit and search upon the ocean in time of peace, ob- 
serves "that two principles of public law are generally recognized as funda- 
mental. One is the perfect equality and entire independence of all distinct 
states. Relative magnitude creates no distinction of right; relative im- 
becility, whether permanent or casual, gives no additional right to the more 
powerful neighbor; and any advantage seized upon that ground is mere usur- 
pation. This is the great foundation of public law, which it mainly concer 
the peace of mankind, both in their politic and private capacities, to 
serve inviolate.” It is to be remembered that the British Empire is P 
speaking through its highest authority on the law-of nations and that 
subject involved is none other than the control of the seas, a domain of whic! 
then and now Great Britain is the undisputed mistress if mere force rather 
than legal right be considered. The statement is, however, not a conces- 
sion; it is a mecessary consequence of another fundamental principle which 
Sir William Scott proceeds to recognize and i doing so makes Jaw between 
nations possible and international peace an ultimate certainty rather than a 
pleasing promise. “The second is, that all nations being equal, all have an 
equal right to the uninterrupted use of the unapprepriated parts of the ocean 
for their navigation. In places where no local authority exists, where the 
subjects of all states meet upon a footing of entire equality and independence, 
` no one state, or any one of its subjects, has a right to assume or exercise 
Authority over the subjects of another." . 

This is the view of the English-speaking peoples of the Old World. It is, 
happily, the view of the English-speaking peoples of the New World. 

A few years later, the greatest of North American judges had occasion to 
consider a different aspect of the same question in the case of The Antelope, 
decided in 1825.5 In delivering the unanimous opinion of the Supreme Court . 
of the United States, Chief Justice Marshall used language which, while 
reaffirming that of his English colleague, if the expression may be permitted, 
is even more definite and in point for present purposes. He said: 








No principle of general Jaw is more universally acknowledged, than the 
perfect equality of nations. Russia and Geneva have equal rights. It 
results from this equality, that no one can rightfully impose a rule on 
another. Each legislates for itself, but its legislation can operate on 
itself alone. A right, then, which is vested in all, by the consent-of.all, 
can be divested Only by consent; and this trade [he was speaking of the 
slavé trade aS was Sir William Scott before him], in-which all have par- 


42 Dodson, 210. i ` 510 Wheaton 66. 
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ticipated, must remain lawful to these who cannot be induced to re- 
linquish it. As no nation can prescribe a rule for others, none'can make 
& law of nations; and this traffic remains lawful to those whose govern- 
ments have not forbidden it. 


This is sound doctrine. It is also old doctrine, but it is ever new, and can- 
. not be too often repeated. To make progress we must constantly recur to 
first principles. 

A North American statesman, a former member of the Supreme Court of 
the United States, and at present Secretary of State, is evidently of this 
opinion, as he has recently quoted with approval this statement of Chief 
Justice Marshall, confirming it in all respects and in express terms, and ap- 

plying it to every one of the twenty-one republics of the American conti- 
nt. In an address on the Centenary of the Monroe Doctrine, delivered 
ropriately in Philadelphia, the City of Brotherly Love, on the 30th day of 
vember, 1923, Secretary Hughes, continued, after quoting with approval 
e language of Chief Justice Marshall to which reference has been made: 











ality of the American Republics, their 
ee ustice Marshall: 
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Mr. Hughes was not content to give his approval in general to these princi- 
ples of Jaw. - Claiming them in behalf of the United States he thus applied 
them to every American nation: 

It cannot be doubted that this declaration embodies the fundamental 

` principles of the policy of the United States in relation to the republics 

‘of Latin America. When we recognized these republics as members of 
the family of nations we recognized their rights and obligations as re- ` 

peatedly defined by our statesmen and jurists and by our highest court. 


It is evident, theréfore, that the American republics must cooperate on a ` 
footing of equality in the codification of the rules and usages which are not 
only a law to them but to every civilized state of the world, and nothing 
could be more appropriate in a code of international law for the American 
- states than this declaration of the rights and duties of nations. It is in t 
nature of a bill of rights. It might well be the preamble to the code, a 
am happy to state that no less a person than Secretary Hughes shares 
opinion. . 

We do not need to diseuss ihe question W 
codified. The republi 
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law be law, it is possible, however difficult it may be, to arrange its principles 
in the form of a code, for if the principles of national law can be codified, and 
such is the practice of the American republics, the principles of public law 
may likewise be codified. | Every textbook of international law is an: analysis 
of the principles of the science. And it is not too much to say that the table 
of contents of any treatise on international law is an outline of a code; that 
the headings of the chapters are the articles of a code, and the sections, the 
subdivisions of these articles. Every résumé is a digest; every lecture in the 
classroom a lesson in godifieation. This is codification and none the less 
real and effective because it is unconscious. ^ 
A few days ago I was privileged to attend the international law class of 
y illustrious friend and the master of all American students of the law of 
ions. On this occasion one of the students discussed the cessation of 
ality consequent upon the cessation of war. He was followed by two 
bers of the class who criticized his paper, and one who volunteered his 
inion. Dr. Bustamante closed the discussion. He called attention to 
e Convention of the Hague Peace Conference of 1907 requiring war to be 
ormally declared so that neutrals should have official knowledge of the 
xistence of the war. He stated that, war being thus a legal state of affairs, 
it required of neutrals the performance of their duties during its continu- 
ance, that the duties cease with the war, and that the cessation of the war 
should be officially proclaimed by the belligerents as its declaration had been. 
This established the general principle andhe instanced four special situations. 
The war ends by the independence of a province or portion of a state in war 
with the mother country; the absorption of one of the belligerents; the armi- 
stice providing for the discontinuance of hostile relations and the consequent 
cessation of néutral duties, and finally the ending of war by a cessation of 
hostilities without treaty or formal action by the belligerents. l 
But the matter does not rest here. Hardy, adventurous souls have en- 
tered, as it were, into the land of promise, and have returned laden with its 
fruits. It appears that in point of time the first attempt was made to codify 
international law by Esteban de Ferrater, who published at Barcelona, in 
1846 and 1847, a work entitled Código de derecho internacional, “a two- 
volumed methodical collection of Spanish treaties with a short survey of 
public international law, and the conflict of laws. This survey, under the 
title of Règles de droit international, is composed of 414 articles and,” accord- 
ing zo Rivier, it is “a veritable code,” making of Ferrater the precursor of. 
his many successors whose names will one day be legion. During the Civil 
War in the United States, Francis Lieber, then a Professor at Columbia 
College, now Columbia University, prepared, at the request of President 
Lincoln, a code of land warfare for the federal armies. It is a small work of 
extraordinary value. With the industry of the German, for he was a Ger- 
man by birth, and with the spirit of the new world, for he was a naturalized 
citizen of the United States, he put into the form of articles the customs and 
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usages of warfare on land so adequately and so skilfully that but a ce. 
instance arose in the Franco-Prussian War of a few years later, which was ` 
not covered by his rules and regulations.  - 

The European publicist, Johann Caspar Bluntschli, a Swiss by birth and . 
- with the liberal conceptions of his country, a German by residence and 
armed with the method of the German,. published in 1868 a statement of 
international law in the form of a code. He was inspired to do so by the 
success of Lieber’s labors. Indeed he had first translated Lieber’s code of 
' land warfare into German, and, impressed by its possibilities, he extended 
codification to the law of peace as well as war on sea and on land. Originally 
in German, the work has been admirably translated into French, and thus 
has made the tour of the world. : 

At approximately the same time a North American publicist of great 
perience published in 1872 and in 1876 a code of international law-co 
the entire field. This is an admirable piece of work for which Mr. 
was specially qualified. He had had great experience in the codification 
the laws of the State of New York, and it is due to his influence that the law 
of many of the States of the American Union have been given the form an 
precision of codes, and indeed have been codified. Field’s outline of a cod 
was translated into French and it has thus been placed at the disposal of 
scholars in all parts of the world. 
- The possibility of codification by individual initiative has therefore been 
before the world for half a century or more, but-the matter does not rest 
here. The Institute of International Law, composed of publicists from dif- 
ferent countries, was formed in Ghent, and last year celebrated its fiftieth 
anniversary. It has discussed many and intricate questions of international 
law. Its resolutions on the various subjects considered by it are in the form 
of articles and arranged in a systematic order; they would themselves.form 
many articles of a code. With the formation of the Institute of Interna- 
tional Law, codification became collective as well as individual, but again 
the matter does not rest here. Due in large part to the labors, of the In- 
stitute, two great conferences have been able to reach agreements in the 
form of treaties and conventions upon.a variety of important subjects. 
The first of these bodies met in 1899, and is popularly known as the First ` 
Peace Conference. Representatives of twenty-six states met at The Hague. 
in the summer of that year and were able to reduce to the form of a code the 
laws and customs of land warfare, and to endow the.nations with a conven- 
tion for the peaceful settlement of their international disputes. The Second 
Hague Peace Conference met in 1907. Representatives of forty-four states 
were present and took part in the discussions, and when it adjourned after 
four months of intensive labor it had many conventions to its credit, in fact 
' and in form, chapters in a code of international law for the nations. 

The genius and foresight of one man, if Lieber is to be considered as the _ 
pioneer, had shown the possibility of codification. The creation of the ~- 
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Institute of International Law, largely due to his efforts, created a scientific 
organ for the codification of sections of international law and supplied to the 
conferences of the nations the materials which they have codified in the 
forms of treaties and conventions. The history of the Old World seems 
likely to repeat itself in the New. Instead of a single publicist, there are 
many advocating the codification of international law. The American 
Institute of International Law has been called into being, and drafted at its 
first session in 1916 a declaration of the rights and duties of nations which 
seems destined to stand at the head and front of the code of the American 
republics. And this Institute is in a position to supply the materials to the 
ences of the American republics for the codification of those principles, 
which should control the conduct of the American republics. 
sixth conference of the American nations is to meet in the city of 
na, and it is expected that the Commission of Jurists meeting in ad- 
ce at Rio de Janeiro will be in a position to enable this conference to put 
the form of codes for the Americas large portions of public and private . 
ternational law. The European Institute has by force of circumstances 
een, as it were, a preparatory committee for the labors of the Hague Con- 
erences. If this Institute has been the agent, it has been the unconscious 
agent. In the Western World, the American Institute of International Law 
can be the agent of the American conferences, and it is to be not the uncon- 
scious but the conscious agent, inasmuch as on the second day of January, 
_ 1924, the Governing Board of the twenty-one American republics, met in 
‘the city of Washington, requested the American Institute to hold a session 
during the present year and to lay the result of its labors before the Commis- 
sion of Jurists in Rio de Janeiro to meet in the coming year. The impor- 
tance of the subjèct, the unusual character of the request and the results to 
_be expected from its cooperation justify the text of the-resolution and a 
‘statement of the sources from which the notification came. 

The Secretary of State of the United States is the Chairman of the Gov- 
erning Board of the Pan-American Union, composed of a diplomatic repre- 
sentative in Washington of each of the American republics. At a meeting 
of the Union, on the 2nd of January, Secretary Hughes, as Chairman, laid 
before the Board the following resolution: 










Whereas, The Fifth International Conference of American States’ 
adopted a vote of thanks for the results achieved by the American In- 
stitute of International Law; and, 

Whereas, One of the purposes for which the American Institute of ` 
International Law has been established is to secure a more definite 
formulation of the rules of international law; and, ; 

Whereas, The codifieation of the rules of international law is the most 
important task entrusted to the International Commission of Jurists, and, 

Whereas, The labors of the American Institute of International Law 
will be of great service to the International Commission of Jurists in the 
fulfillment of the task assigned to it. 
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BE IT RESOLVED" 

By the Governing Board of the Pan American Union to — to the 
Executive Committee of the American Institute of International Law 
the desirability of holding & séssion of the Institute in 1924 in order 
that the results of the deliberations of the Institute may be submitted 
to the International Commission of Jurists at its meeting at Rio de 
Janeiro in 1925. : 


The resolution was unanimously adopted. It was transmitted by the 
Chairman of the Board to the President of the American Institute, with the 
hope “that the suggestions submitted by the Governing Board of the Pan ` 
American Union may have the approval of the Executive Committee ofga 
American Institute of International Law.” l 

The President of the Institute, in behalf of its members, accept 
invitation in the following terms: “I have the honor to inform you 
meeting of the Council of Direction of the American Institute wilt 
held in Habana, in the closing days of the present month, in order to ma! 
arrangements for the forthcoming meetings of the Institute.” 

It is to be observed that the initiative in the matter was taken by Secre 
tary Hughes, thereby showing the great interest of the Government of the 

United States in the codification of international law and the appreciation 
_ of the services which the American Institute may be expected to render in its 

behalf. 

^ The statesmen ot the Republic of the North are regarded as practical to 
a fault. It is to be hoped in this case that Secretary Hughes is practical 
without being at fault. - The Executive Committee of the American Insti- 
‘tute of International Law has already considered and has made much prog- 
ress as to the time, place and program of the meeting of its members to be 

. held in the course of the present year, in order that the result of their labors 
in behalf of codification may be laid before the Commission of Jurists at 
their meeting in Rio de Janeiro in 1925, for such consideration as that dis- 
tinguished and representative body may care to accord it. 

‘What are the sources of the international law which is to be codified? 

. While it is the intention to codify both public and private international law,. 

I shall confine myself to a consideration of publie as distinct from private 
international law, for however difficult the second may be, the first is in- 
finitely more difficult, and as pressing as it is difficult. Fortunately, we do 
not need-to resort to speculation, or to weigh the individual opinions of 
publicists of distinction. The nations of the world have expressed their 
opinion in no uncertain terms as to the sources of authority in international 
law and the ordér in which the authority is to be applied. 

Five of the ten years within the period allotted by Mr. Hall have expired: 
At the Second Hague Peace Conference held in 1907, a draft convention 
was adopted for the establishment of a Permanent Court of International 

‘Justice. Owing to the shortness of the time and the difficulty of the subject, 
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'& method acceptable to a majority of the states was not found for the ap- 
pointment of the judges. Steps were in progress to have this court ap- 
pointed, and at one time it seemed likely that it would have been established 
in the year 1914. The war came instead. 

In the treaty of peace signed at Versailles on June 28, 1919, to end the war 
with Germany, there is a section devoted to the organization of a League of 
Nations, and in its fourteenth article it is provided that the Council of the 
League was to prepare a plan for a Permanent Court of International Jus- 
tice. ‘The Council wisely turned over the task to a body of representative 
publicists. They were ten in number, five selected from the so-called Prin- 
cipal Allied and Associatéd Powers, and five from the other Powers. They 
met at The Hague in the summer of 1920 and prepared a draft for a Court of 
International Justice whizh, with modifications, was adopted in the course of 
the same year by the members of the states adhering to the League of Na- 
tions. A method of appointing the judges of this court had been devised 
and among the judges of the court appointed in the following year were, to 
our great satisfaction, the late Ruy Barbosa, of Brazil, the distinguished pub- 
licist of Cuba, Dr. Antonio Sánchez de Bustamante, and Mr. John Bassett 
‘Moore, of the United States. The Advisory Committee of Jurists felt that 

/ it was impossible to expect the Principal Allied and Associated Powers to 

allow themselves to be summoned before the court unless there was an agree- 

ment upon the rules of law to be applied, and the order in which they were to 


: be applied by the judges of the court. 


We must, however, in the matter of justice and its application to the con- - 
duct of nations, not overlook the fact that the larger nations have.two meth- 
ods of settling their disputes, whereas the smaller nations have but one, and 
that the larger nations are unwilling to renounce what is called ‘‘the ultima 
ratio of princes” without being assured in advance that the other agency 
could be safely relied upon. The two agencies of the great Powers are law 
and the sword, which too often in the past has imposed, if it has not made, 
the law it enforces. The smaller Powers have only law for their shield and 
their buckler. They are, indeed, willing to renounce the sword, which they 
cannot wield, whereas the large nations wielding it are willing to renounce it 
only if assured in advance that the rules of law to be applied are a satis- 
factory if not a better method to secure their interests. 

Therefore the Advisory Committee of Jurists proposed in its thirty-fifth 
article the law to be applied, the sources of the law, and the order in which 
they should be applied: 


The Court shall epply: 

1. International conventions, whether general or particular, estab- 
lishing rules expressly recognized by the contesting states; 

2. International custom, as evidence of & general practice, which is 
accepted as law; 

3. The general principles of law pocoeniesa by civilized jatok. 
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4. Judicial decisions and the teachings of the most highly atislifed 
. publicists of the various nations, as subsidiary means for the determina- 
tion of rules of law.® 


The Advisory Committee, however, felt that something more was pedi 
' and it therefore recommended: 


I. That a new conference of the nations in continuation of the first 
. two conferences at The Hague be held as soon as practicable for the 
. following purposes: 


1. To restate the established falis of international law, especially 
. and in the first instance, in the fields affected by the events of the 
recent war. 

2. To formulate and agree upon the amendments and additions, if 
any, to the rules of international law shown to be necessary or useful 
by the events of the war and the changes in the conditions of inter- 
mano life and intercourse which have followed the war. 

. To endeavor to reconcile divergent views and secure gedioral 
` NE upon the rules which have been in dispute heretofore. 4 

4. To consider the subjects not now adequately regulated by i inter- 
national law, but as to which the interests of international j justice 
require that rules of law shall be declared and accepted. ) 


II. That the Institute of International Law, the American Institute’ 8 
of International Law, the Union Juridique Internationale, the Interna- ^ 
tional Law Association, and the Iberian Institute of Comparative Law 
be invited to prepare with such conference or collaboration inter sese 
as they may deem useful, projects for the work of the Conference to be 
submitted beforehand to the several Governments and laid before the 
Conference for its consideration and such action as it may find suitable. 

III. That the Conference be named Conference for the Advancement 
of International Law. . : 

IV. That this Conference be followed by further successive con- 
ferences at stated intervals to continue the work left unfinished.’ 


'The Advisory Committee thought that, with the statement of the law; the 
order in which it should be applied, and with an agency for the development 
of this law to meet the objections of the larger nations, they could consent to 
- be summoned before the court in a number of cases arising out of: the in- 
terpretation of a treaty; any question of international law; the existence of 
any fact, which, if established, would constitute a breach of an international 
obligation; the nature or extent of reparation to be made for the breach of an 
international obligation; and the interpretation of a sentence passed by the 
court. 

It is important to observe that within this limited usi oki dm. admit- 
tedly extensive, a state would be able to sue a state in the international court - 
as an individual sues an individual in a national court. It was the hope of 
the Advisory Committee that this would be but the beginning, and that the 


* Proceedings of the American Society of i nternational Law, 1920, pp. 64-5. 
1 Ibid., pp. 79-81. 
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international court should have jurisdiction “of all disputes” of any kind. 
which the nations in controversy should submit to it, either by a genéral or a - 
particular agreement of the parties. But, in the absence of a statement of 
the principles of law to be applied, the nations were unwilling to bind them- 
selves to appear except by special consent. 

The Assembly of the League of Nations rejected the meeting of confer- 
ences for the development of international law which involved its immediate 
and continuous codification, with the result that nation may not sue nation 
before the bar of the court, as individual sues individual, but that nations 
in controversy must, as in the case of arbitration, agree in advance upon the 
submission of their controversies. 

Fortunately the matter does not rest here. The initiative has passed 
from the Old to the New World. The recent Conference of the American 
States at Santiago de Chile has taken up the codification of international law 
rejected by the Assembly at Geneva, and the American Institute of Inter- 
national Law, one of the scientific bodies mentioned in the recommendation 

- of the Advisory Committee, likewise rejected at Geneva, has been invited 
by the Governing Board of the American republics in Washington to act, as 
At were, as a preparatory committee, of the American republics for the pur- 
/ pose of codification, a codification, it is to be hoped, replete with the learning 
of the Old and permeated by the spirit of the New World. 

The American spirit is the spirit of peace. Everyone of the twenty-one 
American republics has sought to withhold itself from participation in the. 
quarrels and disputes of the Old World. This is not a policy of isolation, 
but a recognition of a fundamental principle that a nation should not inter- 
vene in the affairs of a foreign nation, and that in case of war every nation: 
has a right to remain neutral in accordance with its best interests, of which 
it is and must be the sole judge. 

The resuit is that external peace has been in the Americas the rule rather . 
than the exception and that wars have been occasional—a sporadic rather 
than a regular course of things. As codification is to be undertaken for a 
practical purpose, it is to be supposed that the rules.and customs of civilized 
nations relating to peace will occupy the first place in the American scheme, 
although, of course, the usages and customs of warfare cannot be overlooked. 
Without attempting to predict a method that is to be followed by the Com- 
mission of Jurists, it is safe to presume that the generally recognized prin- 
ciples of international law will be stated in general terms. Special practices 
due to geographical, local and social conditions of the Americas will be set 
forth, although it is believed that their examination will show that they 

` are not so much exceptions to the general rules and usages as special appli- 
cations of a general principle, universally acknowledged. 

In forming, therefore, a code for the Americas a long step will have been 
taken for a code of all the nations. 

Let me recur to the subject of sources of ikonis and the oda in which 
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they are to'be applied. The four principles of the statute quoted of the 
Permanent Court of International Justice must serve as a guide tò the Ameri- 
ean commission of codification. Some forty-four states in good standing . 
in the family of nations are a party to this article, among them the British 
Empire with its self-governing dominions, and an overwhelming majority 
of the American republics. The Government of the United States has not 
adhered to the statute for the Permanent Court of International Justice. 
It is not, therefore, in express terms a party to this article, and yet it is in 
‘spirit, so that the article can be said to represent the views of the English- 
speaking world as well as the views of the nations at large, including, as has 
been stated, the large majority of the American republics. This appears 
- from a very important decision of the Supreme Court in a comparatively 
recent case. Speaking in Habana, I do not need to recall that the United 
States was at war with Spain in 1898, and that as a result of this war the 
twentieth of the American republics took its rightful place in the group of 
American states. The case to which I desire to call your attention arose out: 
of the capture of two small fishing-smacks, the Paquete Habana and the 
Lola, i in Cuban waters. The captured vessels were brought into the port 
of Key West, libelled and condemned as enemy’s property and sold under, 
. decree of the District Court. On appeal to the Supreme Court of the 
, United States, the question before the court was, Are fishing-smacks, in the 
absence of municipal law or treaty, protected from capture by the law of- 
nations, and is such law of nations part of the municipal law of the United 
States? 

It is to be observed that the question of principle far transcends the value 
of the fishing-smacks involved. In 1900 the Supreme Court of the United 
States rendered its decision, in which it was stated in clear and precise terms 
that: “International law is part of our law and must be ascertained and 
administered by the courts of justice of appropriate jurisdiction, as often 
‘as questions of right depending upon it are duly presented for their. determi- 
nation." There was here no treaty covering the question. The Supreme 
Court of the United States, therefore, was'required to consider whether 
fishing vessels engaged in what is called inshore fishing, were by the practice 
of nations exempt from capture. In other words, the court was obliged to 
determine the sources of the law of nations and the order in which they 
should be applied. “For this purpose," the Court went on to say, ‘‘ where 
there is no treaty, and no controlling executive or legislative act or judicial 
decision, resort must be had to the customs and usages of civilized nations, - 
and, as evidence of these, to the works of jurists and commentators, who by 
years of labor, research and experience, have made themselves peculiarly 
well acquainted with the subjects of which they treat." The court, how- 
ever, issued a word of warning: "Süch.works are resorted to by judicial 
‘tribunals, not for the speculations of their authors Dee what the law 

3175 U. S. 677. 
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ought to be, but for trustworthy evidence of what the law really is." Here 
we have an authoritative statement of the sources and apparently the order 
in which the law of nations should be drawn upon. If there had been a - 
treaty with Spain, its terms would have been applied without further con- 

` sideration. In the abserce of treaty, resort was to be had to the customs and 
usages of civilized nations, and as evidence of these to accredited treatises on 
international law. B 

Admitting that international law binds all civilized nations, the question 
is one of proof, as to what is to be considered at any particular time the law 
of nations. If there be a treaty, the nation is expressly bound, and the 
treaty proves itself. In the absence of treaty, we are thrown back upon the 
usages and customs of civilized states, the oldest, the most continuous, and, 
in reality, the chief source of the law. In the absence of an official state- 
ment of the usages and 2ustoms, they are proved every day in the year by 
the writings of men learned in the law of nations. But there are usages and 
eustoms, and even the doctors differ among themselves. 

In the recent Rand cese, from which Lord Chief Justice Russell’s defini- 
tión of international law has been quoted, the court had occasion to con- 
Sider the nature and the value of the writings of the learned as evidence of 

/ international law, for Lard Robert Cecil, maintaining, and properly enough, 

/ in his argument, that insernational law was binding upon English courts of 

justice, had. quoted passages from writers on international law to éstablish 

» arule which, if really binding, would inure to thé benefit of his client. Lord 

Chief Justice Alverstone, speaking in behalf of the court felt constrained to 
say: D. 
In regard to this class of authority it is important to remember cer- 
tain necessary limitations to its value. There is an essential difference, 
as to certainty and definiteness, between municipal law-and a system or 
. body of rules in regard to international conduct, which, so far as it 
exists at all (and its existence is assumed by the phrase “international 
law"), rests upon a consensus of civilized states, not expressed in any 
code or pact, nor possessing, in case of dispute, any authorized or au- 
thoritative interpre-cer, and capable, indeed, of proof, in the absence of 
some express international agreement, only by evidence of usage to be 
obtained from the a2tion of nations in similar cases in the course of their 
history. It is obvicus that, in respect of many questions that may arise, 


there will be room for difference of Opens as to whether such & con- 
sensus eould be shown to exist.? 


Having laid down the general principle that the usage or custom not only 
makes, but is the law, h:s lordship. passed to a consideration of what may be 
called the literary evidence. And on this part of the case he said: 

- The views expresced by learned writers on international law have done 


in the past, and wil. doin the future, valuable service in helping to cre- 
ate the opinion by which the range of the eonsensus of civilized nations 


? West Rand Central Gold Mining Co., Limited, v. The King, 1905, 2 K. B. 391. 
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is enlatged. But in many instances their pronouncements must be 
regarded rather as the embodiments of their views as'to what ought to 
be, from an ethical standpoint, the conduct of nations inter se, than tlie 
enunciation of a rule or practice so universally approved or assented to 
as to be fairly termed, even in the qualified sense in which that word can 


“be understood in reference to the relations between independent polite 


cal communities, “law.” 19 


The statement of Lord Alverstone cannot well be gainsaid, although it is 
perhaps permissible to say that in regarding the learned as makers in a cer- 
. tain sense of international ]aw, he overlooks their value as witnesses to the 
law which they seek to expound and to develop. An illustrious predecessor, - 
Lord Chief Justice Coleridge, had already treated the subject with great 
care in the Franconia case, decided in 1876, involving British jurisdiction 
three miles seaward beyond low-water mark. On this point, he said: “By , 
a consensus of writers,. without one single authority to the contrary, some 
portion of the coast-waters of a country is considered for some purposes to 
belong to the country the coast of which they wash." It is to be observed 
` that his lordship was here speaking of writers, and, in view of this fact, his 
conclusion is of uncommon value. “This is,” he said, “established as 
solidly as, by: the very nature of the case, any proposition of international, 
law can be.” He admitted that the opinions of jurists did not bind the ' 
.eourts of his country, but he held them to be “evidence of the agreement of 
nations on international points." And he stated as a matter of course that 


S 


- on such points, English courts would give effect “as part of English law, to . 


such agreement.” The reason which he gives in support of his view carries 
conviction: “We find a number of men of education, of many different na- 
tions, most of them quite uninterested in maintaining any particular thesis 


‘as to the matter now in question, agreeing generally for nearly three cen- | 


turies in the proposition that the territory of a maritime country extends 
beyond low-water mark." And few there are who will differ from his con- 
clusion, that he could hardly “conceive stronger evidence to show that, as 
far as it depends on the agreement of nations, the territory of maritime 
countries does so extend." So impressed was his lordship by the consensus 
of opinion to be found among jurists, that he ventured to say he should not 
“hesitate to hold that civilized nations had agreed to this prolongation of the 
territory of maritime states, upon the authority of the writers who have been 
cited in this argument as laying down the affirmative of this proposition.” ! 

*'This bowing to opinion is an American doctrine. The statesmen of the 
American Revolution appealed in justification of their cause to “a decent 
respect to the opinions of mankind,” and, in our own day, President Wilson 
renounced an American contention, out of respect to enlightened opinion of 
the nation, saying of the exemption of American ships from tolls while pass- 
ing through the Panama Canal: 


Sd 16 Thid. 11 The Queen v, Keyn, L. R. 2 Exch. Div., 63. 
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. Whatever may be our own differences of opinion concerning this 
much debated measure, its meaning is not debated outside the United 
States. Everywhere else the language of the treaty.is given but one 
interpretation, and that interpretation precludes the exemption I am 
asking you to repeal. . . . The large thing to do is the only thing 
_ that we can afford to do, a voluntary withdrawal from a position every- 
where questioned and misunderstood. We ought to reverse our action 
without raising the question whether we were right or wrong, and so 
once more deserve our reputation for generosity and for the redemption : 
of every obligation without quibble or hesitation.” 


That Lord Coleridge’s appreciation of the consensus of writers is not over- 

done, and that they are indeed witnesses to a fact, is shown by the measured 
. language of Mr. Justice Gray in the very case of the Paquete Habana under 
consideration. 

It will be observed that the court interposed between treaties and cus- 
toms and usages “executive or legislative act or judicial decision” regarding 
which a word of explanation is required. It is true that an executive or 
legislative act or a judicial decision of the United States must be resorted to 
and that it would be binding upon a court of the United States. This does 

_hot and cannot mean that an executive or legislative act or judicial decision 
' of the nation shall bind a foreign nation. It binds the appropriate authori- 
. ties of the United States, but it only binds the United States. The foreign 
country is not bound in questions of international law, unless it has given its 
consent to the executive or legislative act or judicial decision. No one na- 
tion can make a law for another nation. No one nation can impose its law 
upon another nation. There is in reality no difficulty in the matter, be- 
cause international law is the law of each and every nation, whereas the law 
of the particular nation is simply the law of that country. Persons taking 
oath to support the laws of their country must of necessity apply and en- 
force them, but national law only is a national obligation. International 
law is an international obligation. Therefore, it exists and can be enforced 
by the injured nation through diplomatic channels, although it may not be 
enforced through the courts of the particular country. The authority of 
the nation only extends to its authorities. It may command them to do or 
abstain from doing a particular act, but its command cannot affect the rights 
of nations arising under international law. The court may decide a case 
foranation. Its decision cannot bind a foreign nation if it is contrary to the 
_law of nations. In an early case Lord Chief Justice Mansfield held that the 
law of nations was a part of the common law of England, and that Parlia- 
ment could not change the law of nations. Referring to the famous Act 
of Parliament of the seventh year of Queen Anne’s reign, which provided 
punishment for a violation of the rights and privileges of foreign ministers’ 
under the law of nations, he stated that the Act of Parliament “did not in- 

x Special address, March 5, 1914. Richardson, Messages and Papers of the Presidents, 
Vol. XVI, p. 7933. : 
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tend to alter, nor can it alter the law of nations.” This question has given 
' rise to much comment, but it is true in all respects whatsoever, that an Act 
of Parliament has no extraterritorial jurisdiction so far as foreign nations 


are concerned. It may command all persons owing allegiance to Great 


Britain, but it cannot command those who do not owe allegiance. So far 


as British subjects are concerned, an Act of Parliament creates law within 


British jurisdiction. Beyond British jurisdiction, the Act of Parliament is : 


simply null and void and of „no effect whatever, as impotent as an Act of 
Congress in the United States which would áttempt to visit and search for- 
eign vessels beyond the three mile limit, without the consent of the nation to 
which those foreign vessels belong. By treaty this may be done, but not by 
Act of Congress without treaty agreement or consent. 


- There was a sixth article of the Declaration of Rights and Duties of Na-: 


tions which Secretary Hughes did not quote in his approval of the declara- 
tion, as it was not material to his purpose. It is fundamental to ours. 


Its acceptance will tend to clear up doubt and misconceptions: i 


International law is at one and the same time both national and inter- 
national: national in the sense that it is the law of the land and ap- 


plicable as such to the decision of all questions involving its principles}, 


international in the sense that it is the law of the society of nations and 
applicable as such to all questions between and among the members of 
the society of nations involving its principles. 


This is merely a codification of existing practice. It is only a restatement 
of Lord Mansfield’s opinion, and it is not inconsistent with the decision of 
the Supreme Court of the United States in the case of the Paquete Habana. 
The article would, however, render it too clear for argument that an execu- 
tive or legislative act or judicial decision of any country merely has the force 
of law within its territory and that the rights of other nations, and therefore 
the duties of other nations, are unaffected by an executive or legislative act 


Pl 


hj 


or judieial decision of any country, however powerful it may be, unless in } 


accordance with the recognized law of nations. 
In the statements which I have had the honor to make, I have dwelt 
- upon general principles. I have not sought to enter into details, believing 
_ that if general principles are well understood, the details will take care of 
themselves, and that an agreement upon general principles will enable the 
American republics to draft a code for their guidance, which will be of service 
to all nations accepting the general principles, although there may be here 
and there an occasional special practice due to geographical situation or 
local or social conditions. 
The Americans have special EETA but these special iratis must be 
brought under general principles of law. All the nations of the Old World 
are wiser than any one nation. The twenty-one American republics are 


13 The American Institute of International Law. Tis Declaration of the Rights and Duties af 
Nations (Washington, 1916), p. 88. 
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wiser than any one of their members, and the opinion of the entire world is 
stronger and more persuasive than that of the strongest of nations. When 
the first American republic declared its independence, it was “with a decent 
respect to the opinions of mankind.” When the twenty-one American re- 
publics, through their accredited representatives, achieve the codification of 
international law, they will, of necessity, “show a decent respect to the opin- 
ions of mankind.” 

- Let me quote, in concluding this portion of the remarks which I have had 
the honor of making in this distinguished presence, the language of Joseph 
Story, a North American judge and author, equally distinguished in the do- 
main of publie and private international law: 


Now the law of nations may be deduced, first, from the general prin- 
ciples of right and justice, applied to the concerns of individuals, and 
thence to the relations and duties of nations; or, secondly, in things 

, indifferent or questionable, from the customary observances and recog- 
nitions of civilized nations; or, lastly from the conventional or positive 
law, that regulates the intercourse between states. What, therefore, 
the law of nations is, does not rest upon mere theory, but may be con- 
sidered, as modified by practice, or ascertained by the treaties of nations 
at different periods. It does not follow, therefore, that because a prin- 
ciple cannot be found settled by the consent or practice of nations at 
one time, it is to be concluded, that at no subsequent period the prin- 
ciple can be considered as incorporated into the public code of nations. 
Nor is it to be admitted, shat no principle belongs to the law of nations, 
which is not universally recognized, as such, by all civilized communi- 
ties, or even by those constituting, what may be called, the Christian 
states of Europe." 


D 


` If the distinguished publicist had stopped here, his language would have 
applied to the past and to fields admittedly within the domain of present 
practice. He does not stop here. He brings within the possibility of law - 
the future as well as the past: ; 


But I think it may be unequivocally affirmed, that every doctrine, 
that may be fairly deduced by correct reasoning from the rights and 
duties of nations, and the nature of moral obligation, may theoretically 
be said to exist in the law of nations; and unless it be relaxed or waived 
by-the consent of nations, which may be evidenced by their general - 
practice and customs, it may be enforced by a court of justice, whenever 
it arises in judgment. And I may go farther and say, that no practice 
whatsoever can obliterate the fundamental distinction between right 
and wrong, and that every nation is at liberty to apply to another the 

- correct principle, whenever both nations by their public acts recede 
from such practice, and admit the injustice or cruelty of it.!5 


It will not have escaped notice that I have drawn upon the theory and 
practice of the English-speaking countries, as it does not become. me in the 


14 La Jeune Eugénie, 2 Mason 409; Fed. Cas. No. 15551 (1822). 
15 Ibid. 
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capital of Cuba, the last of the American states to separate itself from Spain, 


that Mother of Republics, to affect a familiarity with Latin American prece- 


«dents. But codification is to be of general, not of special, practice, and we of 
the English-speaking world must remember that the law of nations is not of 
English origin. The English-speaking peoples have indeed contributed to 
its development, but it is to a system of rules dnd usages which they did not 
create. International law came into being on the continent of Europe where 
it had. assumed definite form and shape before there was an English writer 
on the subject, while England reposed in insular isolation and before its 
slumbers were troubled with those dreams of empire of which we in our own 
day have seen well-nigh unbelievable realization. - 

On the eve of the American Revolution, Lord Mansfield could say of a 
famous case in which he was engaged as counsel some thirty years previ- 
ously, that the Lord Chancellor deciding it ‘‘argued and determined from 

-such instances, and the authority of Grotius, Barbeyrac, Bynkershoek, 

" Wiquefort, ete.; there being no English writer of eminence upon the subject." 


It must, therefore, be admitted that a perfected system of international làw . 


existed before the thirteen English colonies of North America had declaréd 


their independence, and it is a fact that the statesmen of the Revolution’, 


accepted the law of nations as expounded in the immortal treatise of Vattel, 
an eminent publicist of French-speaking Switzerland, and whose authority 
today decides.questions of right and wrong in the chancelleries of the world. 

A code for the Americas must be conceived in the spirit of American 
liberty; it must be drafted upon a footing of legal equality, and it must mani- 
fest in all its provisions the sentiment of continental fraternity. 

There is a universal law of reason, of justice and of conscience, of which the 
law of nations is naturally a part. Almost two thousand years ago Cicero 
felt justified in saying: “Non erit alia lex Romae, alia Athenis, alia iunc, 
. alia posthac, sed et apud omnes gentes, et omni tempore, una eademque le obtine- 
bit. 33 

If Cicero were speaking today and if he were modestly to zeli bon 
reference to Rome, he might say, “There is to be one law in London, in 
Paris and in Berlin" and; looking toward the sun which is rising, not setting, 
' in the West, would he not add: "The same law in Rio de Janeiro, in Habana 
and in Washington." 


That the American republics may in some measure contribute to the state- . 


ment of this law and through their initiative lay it before the peoples of 


Europe in the form of a eode is indeed an ambition worthy of the SUERICOne i 


free, sovereign and independent states of America. 


; 
n rL = 


THE OPIUM QUESTION 


By Quincy Wricat 
Of the Board of Editors 


Congregsman Porter’s resolution of January 28, 1924,! authorizing an 
appropriation for American participation in two international conferences 
on the opium and narcotic drug traffic to be held in the latter part of this 
year #6 the most recent step in the long history of mankind's fight against his 
' OWDf desire for narcotics. This fight has progressed by three stages. 
he first stage began with the ediet prohibiting opium smoking by the 
unese Emperor Young Cheng in 1729. In spite of this and subsequent 
iets, opium smoking inereased in China. Originally imported from India 
y the Portuguese, the monopoly of the trade was taken over by the British 
East India Company in 1778. Chinese cultivation of the poppy had begun 
in the seventeenth century, but the government's efforts at suppression seem 
to have been moderazely successful at this time. Smuggling from India, 
however, continued until the drastic efforts at suppression in 1839 led to the 
first opium war with Great Britain. The treaty of Nanking which followed 
this war did not legalize the opium trade, and the United States by its first 
treaty with China made in 1844 agreed to prevent the abuse of its flag for 
smuggling (Art. 33) Nevertheless, illegitimate importation continued, 
and by the treaties of Tientsen made by China with Great Britain, France 
and the United States in 1858 the trade in opium was recognized and a tariff 
provided. The British and American negotiators both insisted that no 
pressure was brought upon China to this end. France and Great Britain ` 
fought the second opium war against China before the treaties were finally 
ratified. By the treaty of 1880 the United States and China mutually 
agreed to prevent opium trade by their citizens (Art. 2) and American legis- 









1 68th Cong., 1st sess., H. J. Res., 162. 

2 See League of Nations, Advisory Committee on Traffic in Opium and other Dangerous 

Drugs (hereafter referred to as Opium Committee), 5th session, Minutes, p. 187. Hearings 
before the Committee on Foreign Affairs, on Limiting Production of Habit-Ferming Drugs 
and Raw Materials from wiich they are made, 67th Congress, 4th Session, House of Repre- 
sentatives, 1923 (hereafter referred to as H. of R., Hearings), p. 124. : 
' * Articles concerning opium in treaties before 1909 are printed in the SuPrrEMzENT to this 
JOURNAL, Vol. 3, pp. 252-269. Americans were extensively engaged in the opium trade 
before 1844 and the treaty was not effectively enforced. See Dennett, Americans in East- 
ern Asia, pp. 115-127, 165. i 

4 See letter of American Minister Reed and British Commissioners, Lay and Oliphant, 
SUPPLEMENT to this JOURNAL, Vol. 3, pp. 269-274. But see Dennett, op. cit., p. 325. 
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lation of February 23, 1887, made this provision effective.5 Since that time 
the United States bas consistently sought to aid China in her struggle against 
opium. 

Domestic cultivation and foreign trade, lows er, increased rapidly after 
1858 until it was estimated that twenty-seven per cent of the adult male 
population of China were opium smokers,‘ and according to Yuan Shi Kai, 
in 1912, “China has been dying from this curse for more than half a century. 
Her-people overcome by the vile drug haye been half asleep and have not 
known that they and their country were dying." In these circumstances 
an imperial edict of 1906 ordered the entire abolition of opium Sultivation 
and smoking within ten years from January 1, 1007.5 An agreente>t with 
Great Britain, effective from January 1, 1908, provided for redud¥i°P of 
Indian export for a three year experimental period provided China re ced 
cultivation and importation from Turkey, Persia and other opium-growing 
countries proportionately.® In 1911 the British commissioner made, so 
favorable a report on the results of Chinese efforts that Great Britain agr 
to end importation from India by 1917. Though the revolution of 19 
brought a temporary set-back, general opinion seemed to be that by 191 
both cultivation and importation of opium in China had ended,!° with the 
exception of some smuggling mostly from Hong Kong and Macao." The 
disorder in China since 1917 has.resulted in a recrudescence of poppy grow- 








‘ing and in an increased smuggling of opium, morphine and cocaine, the 


last two-of which had been introduced as “opium cures" during the period 
when smoking opium was difficult to obtain. 


5 See Moore’s Digest of International Law, Vol. 2, p. 651; League of Nations Oficial J dr 


Vol. 3, p. 1038. On negotiation of this treaty see Dennett, op. ae pp. 520, 548, 


i 


$ H. of R., Hearings, 1928, p. 125. 

"This JOURNAL, Vol. 7, p. 139. See also ibid., Vol. 7, p. 872. 

3 Opium Committee, 5th sess., Minutes, p. 187. For Chinese laws as revised in 1921 see 
H. of R., Hearings, 1923, pp. 134-136. 

? This JOURNAL, Vol. 3, pp. 835, 878; Vol. 7, p. 873; SuPPLEMENT to this JOURNAL, Vol. 8, 


p 264 and statement of.Lord Minto, Governor-General of India, 1910, quoted ibid., Vol. 5, 


p. 471. 

wH, of R., Hearings, 1923, p. 125; Opium Committée, 5th sess., June, 1023, Minutes, 
p. 186; Statement of Chinese representative Koo, League of Nations, Records of the First 
Assembly, Plenary M. eetings, 1920, p. 543; Records of the Second Assembly, 5th Committee, 
p. 347. 

it See agreement between Great Britain and Portugal, 1913, SUPPLEMENT to this JOURNAL, 
Vol. 8, p. 163. 

12 See 6th resolution, Opium Committee, 2nd sess., April, 1922, Report, p p.12. The League 
Secretariat estimated the 1920 crop at 10 per cent of the 1908 crop (ibid., 5th sess., Minutes, 
p. 192), but this was considered much too low by the committee (ibid., p. 106). A British 
report in 1922 says: “The law which operates in restriction of opium production in the great 
majority of the poppy-growing provinces is the ordinary law of supply and demand, while 
in not a few of the provinces, there is an artificial stimulus to production in the form of com- 
pulsory planting under order from the military chiefs (Tuchuns) who derive a substantial 
revenue by taxing the ensuing crop" (ibid., p. 172). 

#3 This JouRNAL, Vol. 6, pp. 870, 885; Bintement of Chinese representative Koo, League. 
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The second stage in the history of the fight against opium was inaugurated 
by the United States through President Roosevelt’s call for an international 
commission, which met at Shanghai in 1909.4 The United States had 
encountered difficulties in controlling the opium situation in the Philip- 
pines, and the drug habit had shown signs of spreading in other countries, 
particularly in the United States. The Shanghai commission was partici- 
pated in by delegates from China, United States, Great Britain, Austria, 
France, Germany, Italy, Japan, Netherlands, Persia, Portugal, and Russia. 
The delegates did nog have plenipotentiary powers, but they recognized 
“that the use of opium in any form other than for medical purposes is held 
by almost every participating country to be a matter for prohibition or for 
careful regulation," that “the unrestrained manufacture, sale and distribu- 
tion of morphine already constitutes a grave danger, and that the morphine 
habit shows signs of spreading," and that “it is the duty of all countries to 
adoptreasonable measures to prevent at ports of departure the shipment of 
opium, its alkaloids, derivatives and preparations to any country which 
prohibits the entry” of the same. 

f These resolutions resulted in the call by President Taft of an international 
conference,5 which met at The Hague in 1912 and was attended by pleni- 
potentiaries from the twelve nations represented on the Shanghai Commis- 
sion, with the exception of Austria and the addition of Siam.!? These 
plenipotentiaries signed a convention?? by which the contracting Powers 
agreed “to control the production and distribution of raw opium, 

gradually and effectively to suppress the manufacture and trade in prepared 
opium [i.e., opium suitable for consumption other than medical], 

to limit exclusively to medical and legitimate purposes the manufacture, 
sale and use” of medical opium, morphine, cocaine, heroin, and all new 
derivatives of these products “which may be shown by scientific research 
generally recognized, to be liable to similar abuse and productive of like 
. ill effects” ; to prevent the smuggling of any of these products into China, and 
to communicate through the Ministry of Foreign Affairs of the Netherlands 
laws and statistical information on the subject. "Throughout the convention 
the principle was adopted of requiring the exporting country to restrict or 


of Nations, Records of the First Assembly, 5th plenary session, p. 548. There has been much 
smuggling from the United States (H. of R., Hearings, 1923, pp. 83, 101). 

1 See articles by Dr. Hamilton Wright, ibis JOURNAL, Vol. 3, pp. 648, 828; Vol. 6, pp. 865, 
867 and Proceedings of the American Society of International Law, 1909, p. 89. 

15 See statement by Bishop Brent, Opium Committee, 5th sess., Minutes, p. 50. 

14 This JoURNAL, Vol. 5, p. 468, 
. V Ibid., SuppLemunt, Vol. 3, p. 275. 

35 Ibid., Vol. 5, p. 469. i 

19 See articles by Dr. Hamilton Wright, this JounNAn, Vol. 6, p. 865; Vol. 7, p. 
108. 

20 SUPPLEMENT to this JOURNAL, Vol. 6, p. 177; H. of R., Hearings, 1923, pp. 127-134; 
U. S. Treaty Series, No. 612; League of Nations, Document, 0. C. 1(1). 
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prohibit ihe export of these produets conia to the T of the importing 
country! l 

The convention “recognized the futility of an attempt on the part of a 
_ minority of the Powers of the world to bring under control the international 


"traffic" ?* in drugs, and so authorized the Netherlands Government to invite ' 


adhesion to the convention by thirty-four other states. Deposit of ratifica- 
tions was postponed until the results of this action should be known. A 
second and a third conference in 1913 and 1914 failed to obtain the signatüre 
of Turkey, the leading producer of opium next to India, of Switzerland, an 
important manufacturer of opium derivatives, and of other countries. Con- 
sequently, though some ratifications were deposited, no states had signed 
the protocol which had been arranged at the 1914 conference for putting 
the convention into effect, before the World War. ka 


Seven states, including the United States and China, signed the protocol . 


during the war period,” and the peace treaties with Germany (Art..295), 
Austria (Art. 247), Bulgaria (Art. 174), Hungary (Art. 230), and Turkey 
(Art. 280) provided that all parties to these treaties should automatical 

become parties to the protocol putting the opium convention into effecti, 
The Turkish Peace Treaty (Sévres) was not ratified, but by the Treaty of 
.Lausanne (Art. 100 (9)), signed in August, 1923, Turkey accepted the opium 
convention, making the forty-seventh state to become bound by it.4 With 
the exception of Chile, Ecuador, and Salvador, these forty-seven states have 


signed the protocol putting the convention into effect. The free city of Dan- 


zig under the protection of the League of Nations is in the same category. 
. Of the remaining seventeen states, thirteen (Argentina, Colombia, Costa Rica, 
Dominican Republic, Esthonia, Latvia, Lithuania, Mexico, Monaco, Para- 
guay, Persia,-Russia, and Switzerland) have signed but not ratified the 
convention; four (Abyssinia, Afghanistan, Albania, and Lichtenstein) have 
neither.signed nor ratified. Persia and Switzerland, the most important of 
these states from the standpoint of the opium trade, have both expressed 
the intention of ratifying the convention at an early date. The states 
printed in italics, as members of the League of Nations, have been es- 
pecially urged by that oreeuuaydon to complete ratification of the conven- 
tion.?® - 

Most countries bound by the convention have passed laws to give it 


2: On this principle see H. Wright, this JounNAL, Vol. 7, p. 122. 

22 See this JOURNAL, Vol. 7, p. 125, on Article 24 of the convention. ` mE 

*? League of Nations, Document, O. C. 1(1), pp. 28, 25; the United States signed the con- 
vention, January 23, 1912, deposited ratifications December 10, 1913, signed the protocol 
February 11, 1915, and proclaimed the POBTERNON, March 8, 1915 (ibid., p. 28, U. S. Treaty 
Series, No. 612). 

*! Opium Committee, 5th sess., Minutes, p. 131. i 

*: See Opium Committee, 4th sess., Minutes, p. 60; 5th sess., Minutes, p. 124; Journal of the 
Fourth Assembly, p. 210; League of Nations, Monthly Summary, Vol. 3, p. 220. 

28 Journal of the Fourth Assembly, pp. 156, 210. 
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effect." The United States by the Jones-Miller Act of 1922 provided for 
drastic regulation of importation and exportation through the federal 
narcotics board.’ In spite of these efforts, conditions with regard to the 
use of narcotics have become worse since the war. Poppy growing has been 
reéstablished in China and morphine and cocaine are being smuggled in in 
great quantities? These products, as well as synthetic narcotics of similar 
effect, are being manufactured in excess of medical requirements in Europe.*? 
It is estimated that one million drug addicts live in the United States.* 
"National control has not proved.effective to enforce the 1912 Convention. 

The third stage in the history of opium and dangerous drug control is 
marked by the agreement of the members of the League of Nations to 
“intrust the League with the general supervision over the execution of 
‘agreements with regard to the trafficin . .: . opium and other danger- 
ous drugs" (Covenant, Art. 23, o). 

In pursuance of this clause the First Assembly of the League (December: 
` 15, 1920) resolved that an advisory committee on the traffic in opium and 
other dangerous drugs be appointed by the Council?? This the Council 


f did by a resolution of February 21, 1921, which provided for representatives 
/ : 


21 For state of legislation in 1912 see this Journat, Vol. 6, pp. 836 et seq.; reports on recent 
legislation, Opium Committee, 4th sess., Minutes, pp. 81 el seq.; 5th sess., Minutes, pp. 125 
et seq. 

28 The Act of February 23, 1887 (24 Stat. 409, Comp. Stat. sec. 8792-8799) prohibited 
importation of non-medicinal opium into the United States by Chinese or into China by 
Amerieans.: An Act of February 14, 1902 (32 Stat. 33, incorporated in the Federal Criminal 
Code, 1910, Art. 308) forbade the sale of opium to natives of the Pacific Islands. An Act 

“of February 9, 1909 (35 Stet. 614, Comp. Stat. sec. 8800) prohibited all importation of non- 


' medicinal opium into the United States. On January 17, 1914, this act was amended (38 


Stat. 275, Comp. Stat.-sez. 6287, a-f, 8801, a-f) to prohibit exportation from the United 
States of narcotics, contrary to the law of the importing country. The Harrison Act of 
December 17, 1914 (88 Stat. 785, Comp. Stat. 6287, g-q) required registration of persons 
producing, importing or manufacturing opium, coca leaves or their derivatives and limiting 
their sale of these products in the United States and its territories. This Act was amended 
by the Jones-Miller Act of May 26, 1922 (42 Stat. 596), which established the Federal 
Narcotic Control Board composed of the Secretaries of State, Treasury and Commerce with 
power to determine the amount of narcotic products to be imported for medicinal and 
scientific purposes, to prevent export of such products to countries not parties to the opium 
convention of 1912 and to restrict export to countries parties to that convention to *author- 
ized permittees.” For discussion of these laws see League of Nations Official Journal, 1922, 
Vol. 3, p. 1088; Opium Committee, 5th sess., Minutes. pp. 24, 27. 

29 Supra, notes 12, 13. 
. 30 Report on the discussions of the mixed sub-committee of the Health Committee and of 
the Advisory Committee cn the Traffic in Opium, Jan. 9, 1923, Opium Committee, 4th sess., 
Minutes, pp. 48-44, 126-128; Statement on the manufacture of morphia, other opium de- 
rivatives and cocaine, May 11, 1923, ibid., 5th sess., Minutes, pp. 67-80, 153-165; H. of 
R., Hearings, 1923, pp. 23-28, 118-119. 

^ H. of R., Hearings, 1923, pp. 24, 119-120. 

2 League af Nations, Records of the First Assembly, 1920, Plenary Meetings, p. 538. 

33 League of Nations Oficial Journal, Vol. 2, pp. 114-115. The Serb-Croat-Slovene state 
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- 


- on the commission from China, France, Great Britain, India, Japan, Nether- 


lands, Portugal and Siam and three non-voting assessors. Among the 
_ latter the Council named Mrs. Hamilton Wright, whose late husband ably 


represented the United States on the Shanghai Commission of 1909 and the 


Hague Conference of 1912. Germany has had a representative since the 
second session of the advisory commission, ard as a result of the urgent 
invitation of the Council on September 26, 1922, upon-recommendation of 
the: Assembly, the United States has been represented in an “unofficial and 
consultative” capacity at the fourth session by Assistant Surgeon-General 
- Dr..Rupert Blue, and at the fifth session by a delegation consisting of Hon. 

. Stephen G. Porter, Chairman of the Committee on Foreign Affairs -of the 
House of Representatives, Bishop Brent, who was on the American delega- 
tion to the Shanghai Commission and the Hague Conference, Assistant 
Surgeon-General Blue, and Mr. Neville as technical expert. 

The advisory committee is the central agency of the League’s supervision 
of the opium traffic. It is supplied with data and statistics by the Secre- 
tariat of the League, which receives all reports from the parties to the con- 


vention who are also members of the League, thus practically superseding ` 


thé functions assigned to the Netherlands Government by the Convention 
of 1912 (Art. 21).5 On the basis of this material, the advisory committee 
presents resolutions to the Council and the Assembly. The Council has 
usually endorsed the advisory committee’s report with little modification. 
In the Assembly, on the other hand, extensive debate has frequently taken 
place on the report both in the fifth committee and in plenary session: 
Opium-producing states such as India and Persia, drug-manufacturing states 
- such as Switzerland, Japan and France, states with a large interest in the 


opium traffic such as Great Britain, Portugal and Netherlands, and opium 


and drug-consuming states such as China, are here represented. These 
debates have been remarkably frank and have often disclosed great diversi- 
ties of opinion, but in most cases the resolutions ultimately adopted by the 
Assembly have not departed far from the recommendations of the advisory 
committee. 


The League's work has Been concerned first, with obtaining general 


hes been asked to send a —— but has not replied bid. ) The Fourth Assembly 

suggested an invitation to Turkey (Resolution 2, Journal of the Fourth Assembly, p. 210). 

- . * See resolution 12, Records of the Second Assembly, 1221, Plenary Meetings, p. 541; 
Opium Committee, 2nd séss., Report, pp. 2-3. 

- % League of Nations, Records of the First Assembly, 1920, Plenary Meetings, p. 588; Monthly 

- Summary, Vol. 2, pp. 244, 266; Opium Committee, 4th sess., Minutes, p. 9; 5th sess., Minutes, 


p. 123; The Traffic in Habit-Porming Drugs, Statement of the attitude of th the United States, 


Washington, 1923, pp. 1-3. 
3! Opium Committee, 2nd sess., Resolutions, p. 2.  — 
37 The American representatives at the Fifth session of the Advisory Committee on Traffic 


re 


in Opium. were present also at the meetings of the fifth committee of the Fourth Assembly. . 


- which dealt with the opium question. See Journal of the Fourth Assembly, p. 156. 
n e 
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ratification of the Opium Convention of 1912 and the protocol putting it 
into effect. Every Assembly has passed resolutions urging League members 
to ratify, with the result that nearly all states of importance in the trade are 
either bound by the convention or have promised to ratify soon. Of the 
fifty-four members of the League, forty-three are parties to the convention, 
and two more, Persia and Switzerland, have promised soon to become so. 
Of the ten states not in the League, four are parties to the convention.?5. 

The second aspect of the League’s work is supervision of the execution of 
the convention. To this end it has attempted to have all states parties to 
the convention and important i in the opium and dangerous drug trade repre- 
sented on the advisory committee even though not members of the League. 
Germany and the United States are both now on the commission. Jugo- 
Slavia and Turkey have been invited.*®, The advisory committee, with the 
aid of the League Secretariat, has prepared statistics with regard to the 
production *° and’ consumption € of opium and dangerous drugs so far as 
available data permits. It has likewise given publicity to the national laws 
and regulations enforced by the states in pursuance of the Convention of 
/1912,? and to all information received with regard to seizures of illicit opium 

, and narcotics. In order to make this information more complete, the 

i Assembly has requested the submission to the Secretariat of annual reports 
by the members of the League parties to the convention and particularly 
of information with regard to important seizures. Finally, the League has 
recommended measures to be taken by the parties to the convention to 
assure a more adequate enforcement, such as the imposition of severe penal- 
ties upon individuals engaging in illicit trade in narcotics, and the require- ` 
ment of the production of a certificate from the importing government before 
exportis permitted. Detailed regulations with regard to import and export 

38 Supra, notes, 24-26. Ireland, though now an independent member of the League, 
was presumably included in the British ratification of the Opium Convention of 1912. 

3? Supra, note 33. 

10 The world production of opium has been estimated by the League Secretariat at about 
3500 tons per year for 1920, 1921, and 1922 (Opium Committee, 5th sess., Minutes, p. 17). 
Mr. Porter has estimated the production for exportation at 1500 tons and for home consump- 
tion at 1000 tons (H. of R., Hearings, 1923, pp. 12-16, 24). He has estimated the amount 
necessary for medical and scientific purposes at seventy-five tons (ibid., p. 12). Dr. Lam- 
bert estimated twenty-twc tons as the medical requirements of the United States (ibid., 
p. 27), which would make the world requirements 440 tons if the same ratio were applied to 
all countries. 

4 For statistics on production and consumption of narcotic drugs, See supra, notes, 30, 31. 

$ Supra, note 27. 

55 Opium Committee, 5th sess., Minutes, pp. 29-32, 86-37, 133-135. Monthly Summary 
of the League of Nations, Vol. 4, p. 14. (Feb. 1924). 

44 Resolution 5, League o; Nations, Records of the Second Assembly, 1921, Plenary Meetings, 
p. 540; Resolution 1, Journal of the Fourth Assembly, 1923, p. 210 and Resolutions 4 and 5, 
Opium Committee, 5th sess., Minutes, p. 209. For form of report, see ibid., 2nd sess., pp. 
18-17. 

55 Resolution 7, Opium Committee, 5th sess., Minutes, pp. 109—110, 210. 
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certificates lave been drawn up “ and thirty-four iak appear to 
have put them into effect,“ including the United States.‘ 

A third aspect of the League’ s work has been the interpretation of the 
Convention of 1912 and, in case its terms are found inadequate, the recom- 
mendation of improvements. It is in this phase of the problem that the 


- United: States has been most interested. The Council, at its thirteenth 


session on June 28, 1921, adopted at the suggestion of the Chinese repre- 
sentative, Mr. Koo, an amendment to the first report of the advisory ec com- 

mittee in the following terms: , , 
That in view of the world-wide interest in the attitude of the League 


towards the opium question, and of the general desire to reduce and 
restrict the cultivation and production of opium to strictly medicinal 


and scientific purposes, the Advisory Committee on Traffic in Opium . 


be requested to consider and report, at its next meeting, on the possi- 


bility of instituting an inquiry to determine approximately the average ` 


requirements of raw and prepared opium specified in Chapters I and IT 
of the Convention for medieal and scientific purposes in OE 
countries." i 


This proposal gave rise to acrimonious debate in the fifth committee of the 


Second Assembly. The Indian representative, Mr. Sastri, thought the | 
x 


recommendation went beyond the terms of the Convention of 1912, which he 
contended recognized legitimate uses of opium not “strictly medical and 
scientific,” that it was of doubtful expediency to declare the 1912 Convention 
out of date within a few months of its coming into force, and that in any: ease 
by the terms of Article 23 of the Covenant the League was confined to the 
execution of the existing treaty unless it wished to “convene another inter- 
national conference and reopen the whole question before it." During the 
course of his remarks he referred to the extensive use of raw opium in India 
as a preventive of malaria and kindred diseases and said: “What would be 
the consequence of suddenly depriving them of the use of these simple reme- 
` dies,- containing opium as one of their ingredients, by confining the produc- 


46 See Resolution No. 4, Opium Committee, Ist sess., 1921, pp. 4, 6; Resolution 3, 
Records of the Second Assembly, 1921, Plenary Meetings, p. 539; Resolution 2, Third As- 
sembly, 1922, Opium Committee, 4th sess., p. 12; Resolution 4, Journal of the Fourth As- 
sembly, p. 211. 

47 Opium Committee, 5th sess., Minutes, pp. 124-125. 


48 Ibid, 5th sess., Minutes, pp. 24, 27. For United States attitude on Resolution 2 of | 


Third Assembly (Opium Committee, 4th sess., pp. 10-21; 5th sess., pp. 120-121", which 
provided that importation of opium and narcotics bé refused from countries not parties to 
the 1912 Convention and which have not adopted the import certificate plan, see Secretary 


Hughes’ letter of May 10, 1923, saying: “The United States is of the opinion that it would be . 


` better to’ obtain the adhesion of producing countries to the convention than to attempt a 
boycott." (The Traffic in Habit-Forming Narcotic Drugs, Washington, 1923, p. 3). The 
Jones-Miller Act of 1922 provides for such a boycott on exports. (Opium ee? 5th 
sess., p. 11). 

4 League of Nations, Records of the Second Assembly, 5th Committee, p. 429. 
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tion of raw opium in -ndia—a tropical country—merely to what experts in 
Europe might catalogue under scientific and medical heads?" He also 
noted that “as the result of the strict legislation governing the traffic, India 
had already lost four millions of her annual revenue.” Mr. Koo, of China, 
defended the proposal, pointing out that it merely proposed an investigation. 
and did not seek to impose obligations. “If the people of India," he said, 
“wish to improve their health by eating raw opium, such a practice would 
still be legal until India consented to give it up. . . . As one of the 
largest opium-produe;ng countries in the world, India’s cooperation is 
necessary and I feel certain that India will not fail to give it when she under- 
stands that it is cooperation which is sought from her and not compulsion 
which is imposed upon her." 5 As a compromise, the resolution was finally 
approved by the fifth committee and by the Assembly with elimination of 
the word “strictly” and substitution of "legitimate" for “medical and 
scientific." The referance to “prepared opium” was also eliminated inas- 
much as its complete suppression is provided for in the 1912 Convention. 
At its second session. April 29, 1922, the advisory committee recommended 


‘that the Council invite the parties to the Convention of 1912 to furnish the 


‘Secretariat “a statement of their countries’ total requirements for internal 


”- consumption per annum of opium and its derivatives indicating separately, if 


possible, the quantities employed respectively for medical, scientific and 
other uses." This resolution was approved by the Assembly." 
The United States, -hough a party to the 1912 Convention, and though 


' repeatedly urged by the League of Nations to participate in its work of 


t 


enforcement, had preferred to act through the medium of the Netherlands 
Government as provided in the convention, until the fourth session of the 
advisory committee, January 8-14, 1923.5! At this session the United States 
appointed Assistant Scrgeon-General Blue as unofficial representative, and 
there was an energetic diseussion upon the requirements of the convention 
with regard to the suppression of the production of opium for non-medical 
or non-scientific purposes, but no decision was reached.55 

On February 21, 1923, following hearings on all phases of the opium and 
drug question, Mr. Porter reported from the House Committee on Foreign ; 
Affairs, with the approval of the Secretary of State, a resolution?" which 


& League of Nations, Reccrds of the Second Assembly, 5th Committee, p. 344, 

8 Zbid., p. 850. 

t2 Resolution 10, ibid., Plenary Meetings, p. 540. See also pue of Nations Monthly 
Summary, Vol. 1, pp. 127, 145. 

5 Resolution 4, Opium Committee, 2nd sess., Report, pp. 5, 12, ‘Third Assembly Resolution 
8, Monthly Summary, Vol. 2. pp. 225, 244. : 

5 Supra, note 85. 

55 Opium Committee, 4th zess., Minutes, pp. 38-43. 

" Letter of Secretary Huzhes, February 13, 1923, H. of R., Hearings, 1923, pp. 8-4; 
67th Cong., 4th sess., H. of R., Report No. 1678, pp. 5-6. 

87H. J. Res., 453, 42 Stat. 1431. See also, H. of R., Hearings, 1023; 67th Cong., 4th sess., 
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declared it the “imperative duty of the United States Government to safe- 
guard its people from the persistent ravages of habit-forming narcotic drugs; 
that effective control of these drugs can only be obtained by limiting their 
production to the quantity required for strictly medicinal and ‘scientific 
purposes," and that, consequently, the President be requested to urge upon 
the Governments of Great Britain, Persia, and Turkey the immediate neces- 
sity: of limiting the growth of the poppy, and upon the governments of Peru, 
Bolivia, and Netherlands the immediate necessity of limiting the production 
of coca leaves, to that quantity, and to report to Congress on the first Mon- - 
day in December, 1923. This resolution was approved on March 2, 1923, 
and on May 10, 1923, Secretary Hughes instructed Representative Porter, 
Bishop Brent and Assistant Surgeon-General Blue “to attend in a consulta- 
tive capacity” the fifth session of the League advisory committee on May 24. 
The instructions 55 stated that “the United States is quite convinced that the 
only basis for control of the traffic in narcotics is by méans of international 
cooperation,” and in view of the League’s supervision of the Hague Con- 
vention of 1912 and of its invitation to the United States, “has decided to 
have representatives at these committee meetings in a consultative capac- 
ity." The instructions, however, insisted that the United States “can not be \ 
a party to any interpretation of the Hague Convention which weakens the Ne 
force of that. instrument as a means for controlling the traffic in narcotic 
drugs" and consequently “is convinced that no effective cooperation can 

- be expected unless the first two (of the attached resolutions) are accepted." 
These resolutions provided: 

1. If the purpose of the Hague Opium Convention is to be achieved 
according to its spirit and true intent, it must be recognized that the 
use of opium products for other than medicinal and scientific purposes 
is an abuse and not legitimate. 

2. In order to prevent the abuse of these products, it is necessary to 
exercise the control of the production of raw opium in such a manner 
that there will be no surplus available for non-medicinal and non- 
scientific purposes. 


These proposals were ably —— to the fifth session of the commission ` 
in May and June, 1923. Bishop Brent showed the necessity of this interpre- 
tation to control the use of opium based on his experience in the Philippines 
and in China.9 Congressman Porter endeavored to show that these prin- 
ciples were necessary deductions from the terms of the 1912 Convention. 
He relied upon the legal maxim "that one section of an instrument cannot 
be so construed as to defeat the purpose of the whole document." The 
purpose of suppressing all non-medical and non-scientific use of opium and 


H. of R., Report No. 1678; Remarka of Hon. Stephen G. Porter in the House of Representa- 
tives, Feb. 26, 1923. 
88 The Traffic in Habit-Forming Narcotic Drugs, Washington, 1923, pp. 1-3. 
8? Opium Committee, 5th sess., Minutes, pp. 11-18. ` 
. us 
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drugs was evident from Chapters I and III, which provided for “the gradual 
and effective suppression of the manufacture of, internal trade in, and use of ` 
prepared opium with dus regard to the varying circumstances of each coun- 
try concerned” (Art. 6) and for “the limitation exclusively to medical and 


‘legitimate purposes of tae manufacture, sale, and use of morphine, cocaine 


and other drugs” (Arts. 8, 14). “To assume or argue,” he said, “that Arti- _ 
cle 1, providing for ‘the control of the production and distribution of raw 
opium! means anything but such control as will prevent a surplus available 
for abusive use is plainly a constr uction that defeats the b very purpose of the 
convention itself.” 9o 

The majority of the committee agreed to the American proposals in 
principle and one of the assessors, M. Brenier, who had served as chairman 
of the drafting committee at the Hague Conference of 1912, explained the 
intent of these articles, which he thought did not ‘‘contradict in principle 
the declarations of the American Delegation." The thought of the drafters 
of Article 6, he said, wes “exactly interpreted" by the opinion of the legal 


,Seetion of the League Secretariat as follows: © 


j 
f 


P. 


The complete and effective suppression of the manufacture of, home 
trade in, and use of prepared opium constitutes one of the ultimate 
obligations underteken by governments under the 1912 Convention; 
but it is for each state to decide, according to individual circumstances, 
as to the precise manner in which its suppression may be brought about. 


Mr. Campbell, representing India, however, said: 


If it was contended that the meaning of the convention was that the 
Government of India could not allow the production of any opium unless 
that opium. was destined solely for scientific or medical requirements, 
then he was afraid that his government could not accept that interpreta- 
tion. . . . Thet interpretation seemed to him contrary to the terms 
of the convention. . . . It would stultify the whole of Chapter II 
of the convention. 'The committee would find that Chapter II, while 
requiring the gradual suppression of the use of prepared opium, defi- 
nitely provided a procedure under which the use of this prepared opium 
could continue pending suppression. If Mr. Porter’s argument. were 
accepted, it would follow that opium could not be produced for a purpose 
for which the convention itself made provision.” 


The Netherlands and Japanese delegations seemed to share these doubts. 
Further debate,9* however, resulted in the following resolution: 55 


The Advisory Committee on the Traffic in Opium accepts and recom- 
mends to the League of Nations the proposals of the United States. 
representatives as embodying the general principle by which the gov- 
ernments should be guided in dealing with the question of the abuse of 


*? Opium Committee, 5th sess., Minutes, pp. 13-16. 

8t Ibid., p. 23. 8 Ibid., p. 19. 

5: Tbid., pp. 21, 23. 

& Ibid., pp. 81-105, 111-119, during part of this discussion the American delegates retired. 


*5 Ibid., pp. 118, 202, 208. : 
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dangerous drugs and on which, in fact, the International Convention of 
1912 is based, subject to the fact that the following reservation has been 
made by the "representatives of the. Governments of. France, Germany, 
Great Britain, Japan, the Netherlands, Portugal and Siam: 

“The use of prepared opium and the production, export and import 
of raw opium for that purpose are legitimate so long as the use is subject 
to and in accordance with the provisions of Chapter II of the convention. 

“The representative of the Government of India associates himself 
with the foregoing resolution, subject to the following reservation re- ` 
garding paragraph I: 

“The use of raw opium, according to the éstablished practice in 
India, and its production for such use are not illegitimate under the 
convention.” 


The American delegation accepted these resolutions with the iadi 
that.“ the reservation made by the representatives of the Governments of 
France, Germany, Great Britain, Japan, the Netherlands, Portugal and 
Siam . . . appears to be but a reaffirmation of Chapter II of the Hague 
Opium Convention, and, as such, gives rise to no question.” 6 Bishop, 
Brent remarked that “the degree of unanimity which had been attained in ^ 
the committee marked perhaps the greatest progress which had been made | 
since the question had first become an international responsibility." 57 k 

It was, however, recognized that the Convention of 1912 must be supple- 
mented if full effect was to be given to these principles. Consequently the 
calling of two international conferences was proposed. One of these con- 
ferences was to be composed of representatives of countries producing raw 
opium and coca leaves, of countries manufacturing drugs from these prod- 
ucts, of countries which temporarily recognize the use of prepared opium, 
and of China, to agree as to a limitation upon the amount of morphine, heroin 
cocaine and their salts to be manufactured, upon the reduction of production, 
export and import of raw opium and coca to the amount required for this 
manufacturing demand, other medicinal and scientific demands and the 
demand for smoking in countries where it is still allowed.- The other con- 
ference was to consist of representatives of countries with Far-Hastern 
territories which still recognize the use of prepared opium, to agree upon 
plans for its gradual suppression in pursuance of Chapter IT of the 1912 
Convention. 

The Assembly approved these resolutions at its fourth session on Septem- 
ber 27, 1923, and at its meeting on December 13 the Council fixed the date of 
the latter conference for November 3, 1924, and of the former for November 
17, 1924.°° The resolution introduced in the United States Congress on 


*! Opium Committee, 5th sess., Minutes, p. 203. 
*' Ibid., p. 119. - 68 Tbid., pp. 208-209. ` 
63 League of Nations, J ournal of the Fourth Assembly, pp. 210-212; Monthly Summary, 
' Vol. 8, p. 810. On March~15, 1924, the council authorized the special preparatory com- 
mittee on which the United States is represented by E. L. Neville, to draft the agenda 


for both of these conferences, ‘ 
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January 28, 1924, provides for American € in one or both of 
these conferences.?? 

The numerous discussions of the opium problem, here — seem to 
have brought general agreement upon three principles: 

(1) The use of opium for purposes other than medicinal or scientific 

' is an evil and should be abolished. Warren Hastings in 1735 expressed a 
view prevalent in his time when he declared “ opium is not a necessary of life 
but a pernicious article of luxury which ought not to-be permitted, except for 
purposes of foreign commerce only." In 1895 a British parliamentary 
commission, after extensive inquiry found, with one dissenting opinion, that 
there was “no evidences of extensive moral or physical degradation" result- 
ing from the use of opium in India, and that it was not advisable that the 
growth of the poppy and manufacture of opium, except for medicinal pur- 
poses, be abandoned in India.” An official report of 1922 reached. similar 
conclusions. The Maharajah of Nawanagar in the League of Nations 
Assembly, supported by other representatives of India, though admitting the 

/ evil effect of opium smoking, which is taboo in India, insisted that opium 

; eating as practiced in India furnishes a necessary sedative in the hot climate 

/ and is regarded as the “Indian parallel of wine and beer in Europe and 
America." 7 Nevertheless the general opinion in China, the opinion of 
popular Indian leaders such as Mahatma Gandhi and Rabindranath Tagore, 

. and the overpowering medical opinion of the Western world, regards the use 
of narcotics, except by medical prescription, as deleterious,” and this opinion 

` is now accepted by the League of Nations and the United States. 

(2) The non-medical use of opium and narcotic drugs can only be sup- 
pressed by curtailing their production. Efforts at control of consumption 
and of trade have proved abortive because of the great value in proportion 
to bulk and the consequent ease of smuggling. If opium and narcotic drugs 
exist in large quantities they will get to the addict even through prison walls. 

This principle is also accepted by the League of Nations and the United 
States, but great difficulties still exist in the way of giving it practical effect. 

70 Supra, note 1. 

% Opium Committee, 5th sess., p. 11. 
` n H. of R., Hearings, 1923, p. 124. . 

7: Dixon, The Truth about Indian Opium, India Office, 1922. See H. of R., Hearings, 
1923, pp. 88 et seg. and Opium Committee, 5th sess., Minutes, p. 111. 

t "^ League of Nations Third Assembly, 11th Plenary Meeting, Sept. 19, 1922. See also 
‘statement of Lieut.-Col. John Ward, British Empire (ibid.), of Mr. Sastri, ‘India (Records of 
the Second Assembly, 5th committee, p. 343) and of Mr. Campbell, India. (Opium Commit- 
tee, 5th sess., Minutes, pp. 17-18). 

. "Supra, note 7. See also Taraknath Das (H. of R., Hearings, 1923, pp. 94-96); U. S. 
Report of Committee appointed by the Secretary of the Treasury, March 25, 1918 (ibid., 
p. 121); Bishop Brent (Opium Committee, 5th sess., Minutes, pp. 11-12); League of Nations, 
mixed subcommittee of health and opium committees, Jan. 9, 1923 (ibid., 4th sess., Minules, + 
pp. 126-127); Lord Minto, Governor-General of India (this JounNAL, Vol. 5, p. 466) and 
Hamilton Wright (this JounNAz, Vol. 6, p. 884). 
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There is the technical difficulty. No accurate data exist for determining the 
amount of production necessary to supply the world’s medicinal and scien- 
tific needs.'5 Restriction without such data might lead to a serious famine 
of necessary medical drugs. No universal medical opinion exists as to what 
are dangerous drugs. American medical opinion regards codeine in that 
category, but most European physicians insist that it is harmless.” Then 
there are economic difficulties. Countries such as India, Persia, Turkey, and 
the Dutch Indies get large revenues from the opium monopoly or excise. 
This influence has been most prominent in preventing prohibition. These 
countries not unreasonably feel that they will be discriminated against if 
production is curtailed. The poppy requires peculiar climatic conditions 
and is produced in comparatively few countries, China, India, Turkey, 
Persia, Jugoslavia and to a slight extent Afghanistan, Formosa, Egypt and 
Greece. Coca leaves from/which cocaine and codeine are made are grown 
in Peru, Bolivia and Java"? These countries, except China, have not them- 
selves suffered greatly from the drugs. India particularly, whose lows 
grade opium would be superseded for medicinal uses by Turkish and Persian" \ 
opium, feels aggrieved. The Maharajah of Nawanagar, after noticing the i 


sacrifice both of government revenue and of wealth to the individual pro- N 


ducer which India is asked to make, says: “It is difficult when the economy of 
our daily lives is affected and badly affected, for all of us to be philanthro-- 
pists all the time." 8 There is the administrative difficulty of actually 
preventing production. While poppy and coca growing can be prevented if 
government services are sincere and reasonably efficient, prevention of 
manufacture of synthetic narcotics from simple chemicals may present 
greater difficulties. Finally, there is the political difficulty. Govern- 


8 Supra, notes, 40, 41. Opium Committee, 5th sess., Minutes, p. 80. 

7 Ibid., pp. 68-72. - 

78 The influence of the financial situation in Persia, Turkey, and India is discussed in a 
memorandum by Mrs. Hamilton Wright, June 6, 1923 (Opium Committee. 5th sess., 
Minutes, pp. 193-200). See also statement by Bishop Brent, ibid., p. 11. The importance 
of opium in the Indian budget has been much discussed. In 1910 the Indian Government 
appears to have derived 8,000,000 pounds from the domestic excise and the sales for export 
which constituted 10 per cent of the total Indian revenues. Half of this revenue was sacri- 
ficed by the Chinese agreement of 1911 while the revenue from other sources increased with’ 
the result that at present 4,000,000 pounds is received from opium, about 3 per cent of the 
total revenues. (Statement by Mr. Sastri, Records of Second Assembly, 5th committee, 
p. 340, and by Mr. Campbell, Opium Committee, 5th sess., p. 18. See also H. of R., 
Hearings, 1928, pp. 24, 96-98.) The value of the poppy crop to the producer is twice its 
value to the government according to the Maharajah of Nawanagar (8rd Assembly, 11th 
Plenary Meeting, 1922), but he overlooks the possibility of substituting other crops. (See 
Opium Committee, 5th sess., Minutes, p. 194, H. of R., Hearings, p. 98.) : 

79 See statistics of world production of opium, Opium Committee, 5th sess., Minutes, 
p. 178, and U. S. resolution, 1923, supra, note 57. 

80 League of Nations, Third Assembly, 11th Plenary Meeting. 

a êt See 18th Resolution of Second Assembly, Records, Plenary Meetings, p. 541, and ed 
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ments are reluctant to subject their internal policy to the regulation or seru- ^ ' 
tiny of other governments or international agencies. Granting an agree- 
ment upon the amount of opium, morphine, cocaine, and other narcotics 
necessary for the world's legitimate requirements, how shall the growth and 
manufacture of this requirement be apportioned among the several states? 
This will doubtless be the leading question before the conference which meets 
November 17.8 

(3) Drug control cannot be effective unless it is international. Anyone 
of the important poppy-growing countries can much more than supply the 
world’s medical and scientific needs. Therefore, with the present world 
character of trade, production must be restricted everywhere or it will be 
useless. This has been recognized in the efforts to bring about universal 
acceptance of the 1912 Convention. But general acceptance of the obliga- 
tion is not enough. There must pe confidence in its enforcement. This 
can only come with international supervision. India is not unnaturally 
reluctant to stop the lucrative business if China continues to produce il- 
~ legally because of a feeble or corrupt administration. If the League can in 
fact supervise and give publicity to anti-narcotic administration in such a 
way as to make it effective and to create general confidence in its effective- 
ness in all countries, it will present prospects of success where other efforts 
have failed. 
of French representative, ibid., p. 587; Opium Committee, 2nd sess., Report, pp. 9, 29; 4th 


sess., Minutes, p. 43. 
*: Supra, note 68. 


EDITORIAL COMMENT 
RATIFICATION OF TREATIES IN GREAT BRITAIN 


The first Labor Government of Great Britain, of which Mr. James 
Ramsay MacDonald is Prime Minister, and the very head and front, is 
responsible for a change of policy which, if maintained, will in one respect 
at least tend toward “the Americanization of the British Constitution.” 
It appears that on April first, of the present year, Mr. Arthur Ponsonby, 
Under-Secretary for Foreign Affairs, moved in the House of Commons the 
second reading of the bill to ratify the Treaty of Lausanne, concluded by 


Great Britain and other Powers with Turkey on July 24, 1923. There wag 
nothing unusual in the motion, but he followed it with an announcement, . 


according to the Associated Press,! “that in order to strengthen the control 
of Parliament over international treaties the government had decided that 


d 


in the future Parliament would be allowed an adequate opportunity for - 
the discussion of all treaties before their final ratification. He said that. 


hitherto there had been no constitutional obligation on the goverment of 
the dày to submit treaties before ratification.” 

Any government of the day could take the Parliament into its confidence 
before proceeding to the ratification of a treaty, but the importance of Mr. 
Ponsonby’s statement lies.in the fact that His Majesty's Government— 
for such it is—has adopted the policy of publicity in the matter of treaties. 
It is, however, too much to say with Mr. H. A. L. Fisher, a Liberal member 
of Parliament and former Cabinet officer, that such action on the part of 
ihe government would necessarily entail “the Americanization of the 
British Constitution." Even in respect to treaties, the proposed’ policy 
does not go so far as American practice, although the government proposed, 
to quote again the Associated Press, to “lay on the table in both Houses of 
Parliament every treaty, when signed, for a period of twenty-one days, 


after which the treaty would be ratified and published and in the event of. 


important treaties an opportunity for discussion would be given within 


this period." It is further stated that the government intended to submit. ' 


“to the House all agreements, commitments and understandings which 
might in any way bind the nation to specification.” 

^ Jt is a correct conclusion that by such a practice, secret treaties—a con- 
summation devoutly to be wished—would be rendered improbable. It is 
perhaps too much to say impossible, for they could be concluded, but their 
terms would become public before ratification, and the British électorate 


1The Washington Post, April 2, 1924, p. 3. 
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would anevada in advance of ratification what obligations the govern- 
ment in power was concluding; by which every man, woman and child of 
the vast British Empire would be bound. One can, however, understand 
that the older parties were aghast, for if the new policy of publicity thus 
inaugurated: should commend itself to Parliament and to the people who 
choose the members of Parliament, it is evident that the ways of diplomacy 
would become the talk of the man in the street, and that international 
secrets would. cease to be the patrimony of thé select few, who, in their self- 
sufficiency, have bound their countrymen in times past to policies which 
they themselves condemn when reason has replaced the passion of the 
moment. John Bright was beaten for reélection to Parliament because he 
opposéd the Crimean War of 1854-1856, waged by Turkey, France and 
Great Britain, on the one hand, against Russia on the other. Yet within a 
generation as sturdy a defender of the past as Lord Salisbury maintained 
that that very war was a mistake. 

’ It is too much to hope that the people will always be wise enough to 


y deser the ultimate danger lurking in a treaty or convention with foreign 


——- 


countries, yet it cannot be doubted that the policy of publicity, taxing them ` 
at the source with knowledge in advance of ratification, will exercise a 
sobering effect—and sobriety in foreign reintors is not the least of the 
world's desiderata. 

The method by which the American public learns of treaties aud conven- 
tions is different from that proposed at present by the British Government. 
From the meager statement transmitted by the Associated Press, it does not 
appear that the treaty or convention or agreement is to be approved in 
express terms by the Commons and the Lords. In effect, it is little less than 
that, because the government would hardly proceed to the ratification of a 
treaty which meets with the disapproval of the House of Commons, although 
it might not be deterred from this course by opposition of the Lords. But. 
the control of the public over treaties is assured, if only they be laid before 
Parliament in advance of their ratification, and an opportunity be given to 
publie opinion to express itself. For the people really rule today, in most 
countries, whether the form of government be monarchical or republican. 

It is a break with the past to make secret agreements public, either before 
their ratification or within a reasonable time afterward, and yet there is no 
difficulty in the matter. A nation should not enter into a treaty with a 
foreign country, whose terms it is unwilling to disclose. And if the terms 
of a treaty cannot for one reason or another be disclosed, that would seem 


to be in itself proof positive that it should not be contracted. 


The Government of the American Union cannot make secret treaties—at 
least it cannot be bound by them if made, because a treaty, or convention, 


‘or international agreement, only becomes binding when its ratification is 


advised and consented to by the Senate, and it only becomes a law of the 
land by promulgation as such by the Rresident of the United States. Yet, 
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notwithstanding the réquirement of publieity, the Government of, the 

United States has entered into all treaties which have seemed to be neces-- 
sary to the protection of its interests. Other countries may do so, if it be 

their desire. Publicity. cannot be expected to prevent wars, but publicity 

can prevent the negotiation of treaties which, if concluded and ratified by 

the nations, bind them to go to war. There is perhaps no one method to 

preserve peace, but there are many approaches, and the publication of all 

agreements is one of the steps toward the goal which we should have, and 

which it is to be hoped we will have more clearly before our eyes than ever : 
in the past. 

Of a truth, “The old order changeth, yielding place to new.’ 
JAMES Brown Scorr. 


Ay 
EXTRADITION TREATIES AND THE DEATH PENALTY b 

Attached to the extradition treaty between the United States and Cost, 
Rica, signed November 10, 1922, and since ratified, there was an exchange of 
notes concerning the death penalty which seems to be of sufficient interest to 
draw attention to certain developments in this type of international agree- 
ment. The essential portions of these notes are as follows. In answer to 
the statement of the Costa Rican Minister of Foreign Relations “that it is 
understood that the Government of the United States of America gives as- 
surance that the death sentence will not be passed upon criminals surrendered 
by Costa Rica to the United States of America for any one of the crimes 
enumerated in the said treaty, and that that assurance will form an effective 
part of the treaty and that it will be so mentioned in its ratification,” Mr. 
Davis, American Minister at San José, in repeating the words just quoted, 
added: “In order to make this assurance in the most effective manner pos- 

‘sible, it is agreed by the United States, that no person charged with crime 
shall be extraditable from Costa Rica upon whom the death penalty can be 
inflicted for the offense charged by the laws of the jurisdiction in which the 
charge is pending.” ! 

Of the extraditable crimes listed in the treaty none is punishable by the 
death penalty in Arizona, Kansas, Maine, Michigan, Missouri, North Da- 
kota, Oregon, Rhode Island, South Dakota, Washington, and Wisconsin. 
Treason, punishable by death in Arizona and Michigan. as well as by Federal 
law, is not an extraditable offense.. With the exception of the states listed 
murder, arson, and rape are generally punishable by death throughout the 
United States, and together with piracy, under the Federal statutes. Noth-. 


1 SUPPLEMENT to this JOURNAL, Vol. 17 (1923), pp. 221, 222. See upon this subject gen- 
erally, J. Saint-Aubin, L’ Extradition et le droit extraditionnel, Vol. Y, pp. 695-703; Maurice 
Travers, Le droit pénal international, Vol. III, pp. 318-322; and P. Lebouca, “Influence en 
matière d'extradition de la peine applicable dans le pays requérant! Clunet, Vol. 38 (1911), 
pp. 437-449. e 
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ing, therefore, in the reservation is in conflict with the systems of penal law 
prevailing in the eleven states above named. For capital crimes under the 
laws of the United States and territories and of thirty-seven of the forty- 
eight: states, the effect of the reservations is to eliminate the most serious 
crimes, namely, first degree murder, rape, and generally arson from the list 
of extraditable offenses. International extradition being wholly a Federal 
matter, the validity of such a provision, whatever be the theory of constitu- 
tional limitations upon the treaty-making power, is unquestionable. 

The notes exchanged are in identical languagé with those previously ex- 
changed and attached to the extradition treaty between the United States 
and Portugal of May 7, 1908, negotiated by Secretary.Root. The provision 


- appedrs in the Senate resolution consenting to ratification and in President 


Roosevelt’s proclamation of that treaty. A similar provision appears in the 
body of the extradition treaty between England and Portugal of October 17, 
1892. 

' These reservations appear to be in the nature ‘of concessions made by the 


// United States in favor of the prevailing sentiment in Portugal and Costa 


Rica (with neither of which had the United States previously had extradi- 
tion treaties) against capital punishment which Portugal had abolished in 
1867 and Costa Rica in 1880. The other Latin-American states which have 
abolished the death penalty are Venezuela (1864), Guatemala (1889), Co- 
lombia (1890), Brazil (1891), Nicaragua (1893), Honduras (1894), Ecuador 
(1897), Panama (1917), and Uruguay (1918). 

Similar legislation has taken place in Europe, viz., San Marino (1848), 
Roumania (1864), Portugal (1867), Holland (1870), Italy (1888), Norway 
(1895), and in fifteen of the Swiss cantons since 1896. In the Swiss cantons 
and in some of the Latin-American states statutory provisions have been 
made limiting extradition so as to avoid surrender where the death penalty 
might follow. Others again have attempted unsuccessfully through di- 

.plomacy to condition surrender upon the promise of the demandant state 
that the death penalty would not be inflicted. notwithstanding the unre- 
served terms of the extradition treaty involved. Such was the position 
taken by Portugal against France in the Albertini case, and by Argentina 
against the United States in the Damiano case? 

. The policy of states which have abolished capital punishment came to be 
expressed in extradition treaties in a fairly uniform manner, the provision 
being that when an individual accused or condemned of crimes which ac- 
cording to the legislation of the demandant state involve the death penalty, 
shall be delivered on condition that the death penalty be commuted. This 
was the line taken in the treaty between Spain and Brazil (1872), in that be- 
tween Portugal and Switzerland (1873), and in many others, to most of 
which a Latin-American state is a party. Usually the stipulation is to com- 
mute the death penalty to the next inferior punishment. This provision is 

l ? This JounNAL, Vel. 8 (1910), p. 694. 
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derived from the draft multilateral conventions on extradition of which the 
first (excluding the Lima draft of 1877) was that of Montevideo in 1889. 
The extradition convention ‘of the Central American republics of 1907, the 
draft convention of the International Commission of Jurists held at Rio in 
1912, and that of the Central American extradition convention signed at 
Washington in February, 1923, follow the Montevideo form. The United 
States has never adopted it. There may be constitutional difficulties so far 
as this country is concerned which would make its adoption awkward. The 
Root reservation now copied into the Costa Rican ‘convention avoids this 
awkwardness, but Portugal and Costa Rica might seem to be indicated as 
havens of refuge for certain fugitives from justice from those states of the 
Union which retain the death penalty for murder, arson, and rape. How- 
ever, no one is likely to venture to predict a wave of violent and atrocious 
crimes in those states because of the Portuguese and Costa Rican reserva- 
tions. . x 
J. S. Reeves. X 

SS enema B 

BARON SERGE A. KORFF 


A bare statement of the record of Baron Korff reveals the achievement of 
his life. Born in Russia March 4, 1876, he received his early education in 
that country. He was a graduate in law of the University of St. Petersburg, 
1899. He served in the Russian Ministry of Finance and was sent on 
numerous missions to Paris, Berlin and London between 1899 and 1901. 
He was one of the secretaries of the International Red Cross Conference at 
St. Petersburg in 1902. He was sent by the Russian Ministry of Finance to 
Manchuria, China, and Japan in 1902. In 1906, the University of St. 
Petersburg conferred upon him the degree of Master of Constitutional Law, 
In 1906 and 1907, he gave courses on Russian law at the University of 
Helsingfors; and he was Titular Professor of Russian law and history in 
that University from 1908 until 1917. 

In 1908, he delivered a course of lectures at Johns Hopkins University: ] 
In 1909 and 1910, he was Professor of both Constitutional and International 
Law at the College for Women, St. Petersburg. In 1910, he received the 
diploma of Doctor of Constitutional Law from the University of Dorpat. 
He became Executive Secretary of the International Red Cross Conference 
at Washington in 1912. 

In 1917, Baron Korff became Lieutenant Governor General of Finland. 
He spent several months at.the Peace Conference at Paris with the Russian 
delegation. Baron Korff returned to the United States in 1918, and there- 
after became engaged in active academic work until his untimely death 
March 7, 1924. He was on the staff of Georgetown University School of 
Foreign Service. Simultaneously he was Professorial Lecturer at Johns 
Hopkins University, and in 1923-1994 a member of the faculty of Political 
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Science of Columbia University. In 1921, he gave the Harris course of 
lectures at Northwestern University. He was one of the group who 
started the Institute of Politics at Williamstown on its successful way : 
1921. Brown University conferred upon him the degree of LL.D. 
1922. During the same year, he was elected an Associate of the Institute of 
International Law. Hə was a lecturer at the Academy of International 
-Law at The Hague in 1923. 

The foregoing record of achievement and of international recognition of it 
wholly fails to indicate the philosophy of the man or the place which he 
occupied in the hearts and minds of all who knew him. Baron Korff 
inspired students of public law in the United States with fresh zeal for 
inquiry into the political and legal problems of Europe, and especially those 
of Russia. The influence of his contribution to American thought and to 
the’fields in which he sought to direct it was due not merely to his intellectual 
power but also to his p2rsonal charm and enthusiasm. He rejoiced to see. 
the country in which he made his home and to which, through his marriage 

to the daughter of a distinguished officer of the United States Navy, Ad- 

/ miral Van Reypen, he was bound by strongest ties, making sympathetic 
and vigorous effort to fazhom problems with which he himself was thoroughly 
familiar. To Americans he was not an alien, except in name. The univer- 
sities of the United States. claimed him as their own. At its last meeting, 

‘the American Political Science Association requisitioned him as a vice- 
president. To those who were blessed with his acquaintance or honored 
with his friendship he Educ something imperishable. 


- CHanLES CuxNEY HYDE. 


THE LIQUOR TREATY BETWEEN THE UNITED STATES AND GREAT BRITAIN 


On January 23, His Excellency Sir Auckland Campbell Geddes, then 
British Ambassador to the United States, and the Honorable Charles Evans 
Hughes, Secretary of State of the United States, concluded a treaty on 
behalf of their respective governments, to prevent the smuggling of intoxi- 
cating liquors into the United States or the waters subject to their jurisdic- 
tion. Its ratification was advised and consented to by the Senate on Mares 
31, 1924, without amendment or suggested modification. 

This was as it shoulé be, for the requirement of a two-thirds TA of the 
Senators present, meant nothing more nor less than a desire, indeed an 
intent, on the part of the framers of the Constitution to have the policy of 
the United States, in se far as it depends upon agreement with foreign na- 
tions, removed from partisan politics. In retaining the exercise of those 
sovereign rights which they did not expressly or impliedly delegate to the 
Government of the Union, or the exercise of which they did not themselves 
renounce, the States did not invest the Government of the Union with the 
exclusive right of conc_uding treaties, er internationgl agreements, of any 
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and every kind, by which these United States were to be bound. As sover- 
eign, free, and independent States—to use the language of the Articles of 
Confederation—they could individually or collectively have entered into 
treaties with foreign governments." They disentitled themselves from so 
doing by their own will; and what a State could have done before, a State 
-could approve or disapprove afterward. Unanimous consent was too much 
to ask; a simple majority was too small a restraint. Therefore, the Senate, 
representing the States, was.to advise either in advance or consent after 
the conclusion of an international obligation by the Executive Department 
of the Union. And that there should be no delay in awaiting unanimity, or 
no abuse of power on the part of an administration possessing a mere 
majority, the vote of an international agreement was made to dépend upon 
the vote of two-thirds of the Senators who might be present. 

Yet foreseeing that two-thirds of the Senators might be carried away" is 
excitement or prejudice, and amend a treaty in such a way as to impair ‘its 
usefulness or defeat the purpose for which it was drafted, the President óf 
the United States is not required to exchange ratifications of a treaty which 
has been, in his opinion, disfigured. The action of the Senate is permissive, ' 
it is mot mandatory. Hence it is, that an administration is wise to take the 
Senate into its confidence in advance of a treaty, in order that consent may 
be forthcoming ungrudgingly and without conditions after the PORES 
of the treaty or convention. 

. Only a word or two need be said in order to make clear the purpose of the 
treaty. On January 29, 1919—approximately five years before the signing 
of the treaty—the eighteenth amendment to the Constitution of the United 
States was proclaimed as ratified by three-fourths of the forty-eight States 
of the American Union. Vesting Congress and the States with power to 
enforce it by appropriate legislation, the first section of the amendment 
provided that “the manufacture, sale, or transportation of intoxicating 
liquors within, the importation thereof into, or the exportation thereof from 
the United States and all territory subject to the jurisdiction thereof for 
beverage purpose” was to be prohibited within a year after the adoption of 
the amendment. ‘To enforce the provisions of the article, the Volstead Act 
—named after the member of Congress proposing it—was passed on October 
28, 1919. 

There is no doubt that strictly construed and rigidly enforced, the amend- 
ment and the act would apply to foreign as well as domestic vessels— 
domestic, upon the high seas; foreign, upon entering American waters. 
American ships may be eliminated from consideration. But what of foreign 
vessels? If we go upon the theory that justice be done though the heavens. 
fall, they may be submitted when within our jurisdiction, to our laws as if 
they were domestic craft. There is, to be sure, a tendency to exempt a 
merchantman touching at our ports from jurisdiction even to the extent of 
allowing the officers of the vessel or consular officer of the country to which 
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it belongs, to punish offenses committed aboard the vessel, provided that 
they are not so serious as to disturb the peace and order of the community. 
This is an admitted concession, due to custom or to treaty—in the United 
States, solely to treaty. The concession is in many quarters claimed as an 
exemption under the practise of nations. It is better, however, to say, in 
the absence of treaty, that it falls rather within the rubric of comity, rapidly 
hardening into usage and custom—the very life and breath, as well as source 
of international law. a 

If it were international law, the constitutional amendment and the act of 
Congress to enforce it would nevertheless have to be obeyed within American 
jurisdiction. But the act of no country, however powerful, in derogation of 
international law—a law by the consent, expressed or implied, of all— 
cannót deprive a nation of its right under the law universally sought to be 
impaired by local statute. The officials of the government and the courts of 
thé country, sworn to obey and to apply the laws, will do so, with the result 
that the foreign Power cannot secure redress in the courts for the violation 

Jof the principle of international law. The channels of diplomacy, however, 

/ remain untouched, and through them, protest is presented, and in the long 
run redress accorded. It has been so in this case. The right of British 
vessels to enter American jurisdiction with liquor aboard “listed as sea 
stores or cargo destined for a port foreign to the United States, its territories, 
or possessions on board British vessels voyaging to or from ports of the 
United States" is raised to the rank of an international obligation, so far as ' 
the contracting parties are concerned, “ provided that such liquors shall be 
kept under seal continuously while the vessel on which they are carried 
remains within said territorial waters and that no part of such liquors shall 
at any time or place be unladen within the United States, its territories, or 
possessions.” 

The question naturally arises, where the jurisdiction of the United States 
ends, as far as foreign vessels are concerned, because beyond that line, the 
foreign vessel cannot be touched without the consent of its government by 
any vessel deriving its authority from an amendment to the Constitution or 
a statute of the United States made in pursuance of the Constitution. It 
was frequently stated in the arbitration of the North Atlantic Fisheries 
dispute at The Hague in 1910, that this limit was not determined. American 
counsel contested this point; but it is no longer open to argument or doubt, 
for the high contracting parties declare ''that it is their firm intention to 
uphold [not to create] the principle that three marine miles extending from 
the coastline outwards and measured from low-water mark constitute [not 
will constitute] the proper limits of territorial waters.” 

In times past, nations sought to extend their jurisdiction beyond this line 
indefinitely. The Government of the United States is desirous of appre- 
hending British vessels hovering beyond this line, with the intent, it is 
believed, of surreptitiously crossing it and discharging their cargo illicitly 
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within American jurisdiction. The jurisdiction of the United States cannot 
be extended beyond the three-mile limit, and the right of visit and search 
cannot be exercised in pursuance of American sovereignty; consent can only 
come from the Power possessing the right. By Article II of the treaty of 
January 24, 1924, Great Britain, in the exercise of its BONEICERUY consents, 
in this wise: 


. (1) His Britani Majesty agrees that he will raise no objection to 
the boarding of private yessels under the British flag outside the limits 
of territorial waters by the authorities of the United States, its terri- 
tories, or possessions in order that enquiries may be addressed to those 
on board and an examination be made of the ship's papers. for the 
purpose of ascertaining whether the vessel or those on board:are en- 
deavoring to import or have imported alcoholie beverages into the 
United States, its territories, or possessions in violation of the laws there 
in force. When such enquiries and examination show a reasonable 
ground for suspicion, a search of the vessel may be initiated. Ed 
(2) If there is reasonable cause for belief that the vessel has com- 
mitted or is committing or attempting to commit an offense against tlie 
laws of the United States, its territories, or possessions prohibiting the. 
importation of alcoholic beverages, the vessel may be seized and taken ^ 
into a port of the United States, its territories, or possessions for 
adjudication in accordance with such laws. . 
(3) The rights conferred by this article shall not be exercised at a 
greater distance from the coast of the United States, its territories, or . 
possessions than can be traversed in one hour by the vessel | suspected of 
endeavoring to commit the offense. In cases, however, in which the ` 
liquor is intended to be conveyed to the United States, its territories, or | 
possessions by a vessel other than the one boarded and searched, it 
Shall be the speed of such other vessel and not the speed of the vessel 
boarded which shall determine the distance from the coast at which the 
right under this article can be exercised. 


It is foreseen by the contracting parties that mistakes iot occur. The 
American vessel might be in doubt as to the invisible line separating Ameri- ' 
can waters from the high seas; the clocks might differ, and other causes of 
` error cause visit, search and seizure to result in injury and loss. This ~ 
contingency is provided for in Article IV, in the following language: 


Any claim by a British vessel for compensation on the grounds that 
it has suffered. loss or injury through the improper or unreasonable 
exercise of the rights conferred by Article 2 of this treaty or on the 
greund that it has not been given the benefit of Article 3 shall be 
referred for the joint consideration of two persons, one of whom shall 
be nominated by each of the high contracting parties. 

. Effect shall be given to the recommendations contained in any such 
joint report. If no joint report can be agreed upon, the claim. shall be 
referred to tbe claims commission established under the provisions of 
the agreement for the.settlement of outstanding pecuniary claims 
- signed at Washington the 18th of August, 1910, but the claim shall not, 
before submission to the tribunal, require to be included in a schedule 
of claims confirmed i in the manner therein provided. ME 
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The tribunal referred to, created under the treaty of August 18, 1910, is 
still in being; therefore, the high contracting parties did not need to create one 
for the purpose. It is composed at present of three members—one a subject 
of Great Britain, the Honorable Edward A. Mitchell Innes, one a citizen of 
the United States, the Honorable Robert Edwin Olds, and an umpire, M. 

. Henri Fromageot, of France. Under the treaty, the claims to be submitted 
were included ina schedule attached to and forming part of the treaty. This 
provision, it is observed, is to be inoperative. -The treaty is an experiment; 
it is limited to one year, with power on behalf of either party to propose 
amendments three months before its expiration, and the treaty itself is to 
expire with the year unless the amendments proposed have been agreed upon. 
In the: ‘absence of this eventuality, and in the absence of a notice to terminate 
it made three months before the end of the year in question, the treaty 
continues, saving the right to make amendments or to abrogate the treaty 
by! notice given in any future year three months in advance of the year in 
question. 

4 The rights of the two countries are safeguarded with the caution which 
becomes nations taking their treaties and obligations seriously, as appears 
from Article VI: 


In the event that either of the high contracting parties shall be 
prevented either by judicial decision or legislative action from giving 
full effect to the provisions of the present treaty the said treaty shall 
automatically lapse, and, on such lapse or whenever this treaty shall 
cease to be in force, each high contracting party shall enjoy all the 
ee which it would have possessed had this treaty not been con- 
clude 


As long as the treaty is in force and is executed in good faith by both of the 
contracting parties, the rights secured by the treaty are vested in the United 
- States; but upon its abrogation, the jurisdiction of the United States, so far 
as British vessels are concerned, stops at a line three miles seaward from 
low-water mark of these United States and their possessions. The treaty, 
in effect, incorporates the views of Mr. Justice Sutherland, thus expressed in 
his dissenting opinion in The Cunard Steamship Company; (Ltd.) et al. v. 
Andrew W. Mellon, Secretary of the Treasury, et al., 262 United States, 100, 
132-133 (1923), this JOURNAL, Vol. 17, p. 563, at p. 571: 


I agree with the judgment of the court in so far as it affects doneto 
ships, but I am unable to accept the view that the Eighteenth Amend- 
ment applies to foreign ships coming into our ports under the circum- 

: stances here disclosed. 

It would serve no useful purpose to give my reasons at any length for 
this conclusion. I therefore state them very generally and briefly. 

The general rule of international law is that a foreign ship is so far 
identified with the country to which it belongs that its internal affairs, 
whose effect is confined to the ship, ordinarily are not subjected to 
interference at the hands of anotherState in whose ports it is tempora- 
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. rily present 2 Moore, Int. Law Dig., p. 292; United States v. Rodgers, 
150 U. S. 249, 260; Wildenhus's Case, 120 U. S. 1, 12; and, as said by 
Chief Justice Marshall, in Murray v. Schooner Charming Betsy, 2 
Cranch, 64, 118: Ae 

.", . . an act of Congress ought never to be construed to violate 
the law of nations if any other possible construction remains. "d 
That the Government has full power under the Volstead Act to pre- 
vent the landing or transshipment of any such liquors or their use in 
our ports is not doubted, and therefore it may provide for such as- 
surances and safeguards as it may deem necessary to those ends. Nor 
do I doubt the power of Congress to do all that the court now holds has 
been done by that Act, but such power exists not under the Eighteenth 

: Amendment, to whose provisions the Act is confined, but by virtue of 
other provisions of the Constitution, which Congress here has not 
attempted to exercise. With great deference to the contrary conclusion 
of the court, due regard for the principles of international contity, 
which exist between friendly nations, in my opinion, forbids the con- 

- struction of the Eighteenth Amendment and of the Act which the 
present decision advances. ` 


James Brown Scorr. 


STATUS OF THE INHABITANTS OF MANDATED TERRITORY 


Precedents are gradually establishing the precise position of the mandated 
territories in the system of international law.. Recent decisions seem to 
make it clear (1) that the mandated territories are not under the sovereignty ' 

„of the mandatories, and (2) that the inhabitants of these territories are not 

SD nationals of the mandatories.  . l 

My I 
^ The first of these questions has arisen in connection with the claim of 
mandatories to enforce treason laws, to appropriate vacant lands and to 

apply treaties in mandated areas. During the summer of 1922 South Africa 

was confronted by a serious rebellion of the Bondelzwarts in its mandated 
territory of Southwest Africa. After suppression of the rebellion,’ one of 

its leaders, Jacobus Christian, was convicted of high treason and sentenced 

to five years’ imprisonment by the local circuit court. Upon appeal to the 
Supreme Court of the Union of South Africa the indictment was sustained.? 


1 The methods employed gave rise to severe criticism in the Assembly (Levermore, League 
of Nations Year Book, 1923, Vol. 3, p. 276), and to a lengthy investigation by the Perma- 
nent Mandates Commission, as a result of which the commission drew attention to the failure 
of the mandatory itself to make a “complete and authoritative inquiry” (Permanent Man- 
dates Commission, Minutes, 8rd sess., 1923, p. 291) and to the harshness of the methods of 
suppression and the insufficiency of the remedial measures. (Jbid., p. 294.) The commis- 
sion likewise deplored the unfortunate relations which the report disclosed between the 
white population and a large proportion of the natives of the mandated territory. (Ibid., p. 
325.) , . 

2 Permanent Mandates Commission, Minutes, 3rd sess., 1923, p. 295. 
3 Christian v. Rex, Supreme Court of South Africa, Cape Times, Dec. 1, 1923. 


| 


EDITORIAL COMMENT TN 307 


In answering the argument that “high treason—the hoogverraad or perduello 
of the Roman Dutch law—can only be committed against a sovereign Power 
which acknowledges no superior, and the mandatory is not such a power," 
the court made a detailed investigation of the authority of the Union of 
South Africa in the mandated territory. It reached “the definite conelu- 
sion” that “the Government of Southwest Africa is not possessed of majestas 
in the full sense of that term; in other words, it is not a sovereign and inde- 
pendent state." Furthermore, though by Article 119 of the Treaty.of Ver- 
sailles, “Germany renounced in favor of the Principal Allied and Associated 
Powers-all her rights and titles over her overseas possessions,” she did not 
cede these territories to all or any one of these Powers. “The animus es- 
sential to a legal cession was not present on either side. For the signatories 
must have intended that such possessions should be dealt with as provided 
by! "Part I (the League of Nations Covenant) of the treaty and they were 
placed at the disposal of the Principal Powers merely that the latter might 


Aake all necessary steps for their administration on a mandatory basis. 


gl: 


The intention of the signatories seems to have been to place certain 
overseas possessions relinquished by Germany upon a basis new to inter- 
national law and regulated primarily by Article 22 of the treaty." 

The League of Nations, however, though sometimes referred to rhetori- 
cally as a “superstate” and “regarded in certain clauses of the treaty as 
possessing a distinet international persona," is in reality "an association of 
states which, while retaining their own sovereignty and status, have agreed 
with one another to pursue a certain line of conduct in international affairs 
as laid down in the Covenant and to cooperate in certain matters of general 
concern. It functions through an Assembly, a Council and a permanent 
Secretariat, but none of these have any compulsory power over the indi- 
vidual states. . . . It is not a state, it owns no territory, governs no 
subjects and is not endowed with the attribute of sovereignty.” 

Thus the court was unable to consider Southwest Africa as under the 
sovereignty of the mandatory, or of the Principal Allied and Associated 
Powers, or of the League. The powers of the various organs concerned in 
this “situation new to international law” could, therefore, only be dis- 
covered by reference to the terms of Article 22 of the Covenant and the man- 
date. These disclosed that, though the Government of Southwest Africa 
was limited externally by “some degree of supervisory authority" in the 
Council of the League, internally it was subject to no limitations except such 
as it had undertaken by agreement similar to treaty in accepting the man- 


. date. Both Article 22 and the mandate recognized the mandatory of South- 


west Africa as having “full power of administration and legislation” in that 


4 In support of this distinction, the court noticed that in the genuine cessions of territory 


` the successor was burdened with a part of the German pre-war debt (Art. 254) and Germany 


was given reparations credit for public property in the territory. (Art. 256.) This was not 
true of the territory put under mandate. (Arts.€120, 257.) 
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territory. Thus the Government of Southwest Africa exercising the au- 
thority of the Union of South Africa might be said to have internal sover- 
eignty, and “majestas operating internally may by our law be sufficient to 
found a charge of high treason in spite of the fact that its external operation 
is considerably eurtailed." The Union of South Africa itself as an inde- 
pendent signatory of the peace treaties and a member of the League of Na- 
tions had an international status “clearly consistent with the possession of , 
majestas by its government in the capacity of mandatory.” Consequently 
' “the allegation in the indictment that the accused ‘owed allegiance to His 
Majesty King George the Fifth in his Government of the Union of South 
Africa was not open to objection.” § . i 

A similar conclusion with regard to the mandatory’s want of Soveréf nty 
was reached in an elaborate report by M. van Rees of the Permanent Mian- 
dates Commission on the system of state lands in B and C mandated terri- 
tories. The report presented at the third session of the commission eX- 
amines the opinions of writers both for’ and against? the attribution o 
sovereignty to the mandatories and accepts the latter view. M. van Rees V. 
does not find it necessary for his purpose to decide whether sovereignty is 
vested in the League,” or in the Principal Allied and Associated Powers, 
or elsewhere. He believes, however, that the mandatory may enjoy full 
“legislative, administrative and judicial power” without having sovereignty 
of the territory. In fact the old trading companies, such as the Dutch and 
the British East India companies, possessed analogous powers without the 
attributes of sovereignty. The terms of Article 22 of the Covenant and of 
the mandates show “that under the mandate system the mandatory state is 
merely the governor of the territory which. does not belong to it." Thus- 
articles of the Treaty of Versailles by which property and possessions of the 
German Empire or any German state "shall pass to the government exer- 

5 An analogy may be noted to the power of the States of the United States to punish per- 
Sons for treason against themselves though they lack sovereignty as understood by inter- 
national law (Wharton, Criminal Law, sec. 1812), and of military governments to punish for 
‘war treason” the inhabitants of occupied territory over which they have only temporary 
jurisdiction (U. S. Rules of Warfare, 1914, secs. 202, 208, 207; Oppenheim, International 
. Law, 3rd ed., sec. 102). 

8 Permanent Mandates Commission, Minutes, 3rd sess., 1923, annex 2, pp. 216-239. 

™M. R. E. Rolin, “Les systemes des mandats coloniaus,” Rev. de droit int. et de lég. comp., 
1920, p. 329. 

€ John H. Harris, “The Challenge of the Mandates,” Contemporary Review, 1921; British 
League of Nations Union, A plan for government by mandates in Africa, 1921; M. von Kol, 
* Colonial Mandates and the League of Nations," Preliminary Documents of the Twentieth 
Interparliamentary Union, p. 76. See also Wright, “Sovereignty of the Mandates, ” this 
JOURNAL, 17: 695, Oct. 1923. 

° As argued by Schucking and Wehberg, Die Satzung des Volkerbundes, Berlin, 1921, p. 
423. See also Wright, op. cit., p. 697, and M. D’Andrade, Permanent Mandates Commis- 
sion, Minutes, Ist sess., 1921, pp. 41-42. i 

Y See M. Rappard, Permanent Mandages Commission, Minutes, 2nd Bess., a P. 42; Wright, 
op. cit., pp. 697, 699. A 
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cising authority over such territories" (Art. 120) or "shall be transferred 
with the territories to the mandatory Powers in its capacity as such” (Art. 
257) do not give the mandatory state a title to such property. ‘‘The 
territory, property, possessions and rights referred to in the two articles do 
not belong to the mandatory state, but have merely been placed at its dis- 
posal; it has been granted their use in order that it may carry out its duties 
as governor with which it has been entrusted.” Although the Permanent 
Mandates Commission deferred final decision upon the character of public 
land tenure in the mandated territories, it questioned the right of api 
Africa to appropriate the property of the Southwest African railway “ 
full dominium, "3 and of France to treat public lands in Togoland and the 
aoe as "private domain of the state.” ! The question, according to 

M. Rappard, Director of the Mandates Section of the Secretariat, would 
only have significance in the case of “a change of the mandatory Power.” 
Im such circumstances, if M. van Rees's theory were followed, “the terri- 
tory as well as the attributes of the mandatory Power would pass to another 


F Power.” 1 

The mandatory’s want of sovereignty over mandated territory was again 
indicated through the disclosure by representatives of some of the mandato- 
ries that states with which they had commercial treaties refused to give the 
benefit of these treaties to goods from mandated territory. The commis- 
sion, while noting that mandatories were expressly required by the B man- 
dates to apply “general international conventions" applicable to territory 
contiguous to the mandated territory, were of the opinion "that the man- 


2 Supra, note 4. 

? Permanent Mandates Commission, Minutes, 3rd sess., p. 221. See also pp. 21, 162, 195. 

B Ibid., pp. 107, 325. 

u Ibid., p. 30. 

35 T e, the former mandatory would not have any claim to continued title to or to compen- 
sation for public property left in the territory. (Ibid., p. 30.) The A mandates expressly 
secure to some extent the financial rights of the mandatory in the territory in case of termina- 
tion of the mandate. (Keith, Journ. of Comp. Leg., 3rd ser. 4: 80; Wright, op. cit, 17: 
700.) The distinction can be illustrated by considering the Shantung articles of the Treaty 
of Versailles. By these articles Germany ceded to Japan political privileges, concessions, 
public archives and “movable and immovable property owned by the German state in the 
territory of Kiau Chau.” Germany had acquired these rights as a result of the lease agree- 
ment with China of 1898. Had her rights in the leased territory of Shantung been analo- 
gous to the mandatory’s rights in mandated territory under M. van Rees's theory, it would 
seem that she could not cede them to Japan, because upon the termination of her adminis- 
tration of Kiau Chau they would automatically revert to China. China in fact made this 
contention. (Chinese representative Koo at Washington Conference, December 3, 1921, 
67th Cong., 2d sess., Sen. Doc. 126, p. 539; Quigley, "Legal Phases of the Shantung 
Question,” Minn. Yo Rev., April, 1922, p. 383.) 

15 Great Britain was unable to obtain most-favored-nation treatment for goods from Tan- 
ganyika (Permanent Mandates Commission, Minutes, 3rd sess., 1923, p. 27) and South 
Africa was unable to obtain such treatment for goods from Southwest Africa. (Ibid., p. 
110.) 
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dated territory, although administered as an integral part of the mandatory 
(as in the case of C mandates), constitutes a distinct entity, from the inter- 
national point of view, and that accordingly international treaties signed by 
the mandatory state do not apply de jure to territory under C (or B) man- 
dates.” "7 The.same principle would apply a fortiori to A mandated terri- 
tory. In order to prevent discrimination against the mandated territories, 
the commission urged the mandatories and members of the League to make 
special agreements reciprocally extending such conventions to the mandated 


areas.18 d 
II l ^ 


The status of the inhabitants of mandated territories has occupied much 
attention in the League, with the final conclusion that such inhabitants, 
whether native or of European origin, do not automatically become nationals 
of the mandatory; that they can not be compelled to become nationals of the 
mandatory, though by the Treaty of Versailles (Art. 122) the mandatories ò 
former German territory might expel or fix conditions of residence of “ Ger- 
man subjects of European origin,” and that the mandatory may provide for 
the individual and voluntary naturalization of any inhabitant. 

The status of these persons has not been defined, though the term ‘‘ad- 
ministered or protected persons under mandate” has been suggested." 
However, the terms of the Treaty of Versailles, the Covenant and the man- 
dates, make it clear that persons under B and C mendates can not be drafted 
for military service outside the mandated territory, except for necessary 
defence;?? that they are entitled to freedom of conscience and religion and to 
protection from slave, arms and liquor trade;? that they have a right to peti- 
tion the League of Nations for redress of grievances,? and that they can en- 

joy the diplomatic protection of the mandatory while abroad. The Su- 


n 


1! Permanent Mandates Commission, Minutes, 3rd sess., 1923, p. 310. With this ruling, 
countries-like the United States, which, because of non-membership in the League, are not 
entitled to equal treatment in the mandated areas by the terms of the Covenant and the 
mandates, can not be sure of guch treatment through most-favored-nation elauses with the 
mandatory unless the latter expressly apply to the mandated areas. The United States has 
in fact endeavored to conclude such special agreements. See statement of Secretary of 
State Hughes, Foreign Affairs, Supp., Vol. 2, No. 2, Feb. 1924, p. xix.) 

_ 18 Permanent Mandates Commission, Minutes, 3rd sess., p. 310. See also pp. 90, 171, 
176, 194. This recommendation has been endorsed by the Council. (League of Nations 
Monthly Summary, 8: 306.) For reference to the interest of the United States in equality of 
economie opportunity in the mandated areas see Permanent Mandates Commission, Min- 
utes, Ist sess., 1921, p. 21; 3rd sess., 1923, p. 27. 

1? Tbid., 2nd sess., pp. 20, 66, 68; League of Nations Official Journal, 4: 568. 

28 Permanent Mandates Commission, Minutes, Ist sess., 1921, p. 24; 3rd sess., 1923, pp. 

. 26, 157, 196,311, 319. 

71 Ibid., report on 2nd sess., 1922, p. 6; Minutes, 3rd sess., 1923, pp. 256-279, 309, 311. 

2 Permanent Mandates Commission, Minutes, 2nd sess., 1922, pp. 15, 36, 76; League of 
Nations Official Journal, 8: 604, 606; 4: 200, 211, 298; Wright, this JOURNAL, 17: 702. 

3 Treaty of Versailles, Art. 127; League of Nations Official Journal, 3: 504, 608; 4: 658; 

: * ; 
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preme Court of South Africa has held that inhabitants of C mandated ter- 
ritory, at least, owe a certain allegiance to the mandatory which may render 
them liable for treason.^ Though nationality is often spoken of as “the 


reciprocal relation of allegiance and protection on the part of the person and 


the state,"*5 states očten extend diplomatie protection to persons not na- 
tionals,? and persons not nationals may be prosecuted for treason.2”? Thus 
there is no contradiction between these privileges and liabilities of the in- 
habitant of mandated territory and his want of mandatory nationality. 
'The question of the status of inhabitants of the mandated areas arose 
even before the mandates were confirmed. Sir John Salmond, Solicitor 
General of New Zealand, gave his government an opinion on September 30, 
1919, that inhabitants of western Samoa had not acquired New Zealand na- 
tionality by the assignment of the mandate; that under New Zealand law 
they could not acquire it while resident in Samoa, and that under British 
iniperial law it was doubtful whether New Zealand could provide for their 
naturalization? On September 18, 1920, General Smuts, Prime Minister 
of South Africa, told the German inhabitants of Southwest Africa that “in 
effect, the relations between the Southwest Protectorate and the Union 
amount to annexation in all but name"; that the mandatory provisions were 
designed to offer protection to the “indigenous population"; that the in- 


‘habitants of German origin who had not been expelled'2s they-might have 
.been under the treaty (Art. 122) could not look to Germany for protection; 


that they were not nationals of South Africa; that the Union was anxious to 
have them: become citizens, but would bring no pressure to bear? Later 
General Smuts expressed the conviction that the only solution would be to 
make these Germans, Union Citizens by general act, giving an opportunity 
of individual refusal?! In both of these instances the question had arisen 
Permanent Mandates Commission, Minutes, 2nd sess., 1922, p. 19, 67; 3rd sess., 1928, p. 
310. 

^ Supra, note 3. 

28 Wilson and Tucker, Iniernational Law, 8th ed., p. 131; Hyde, International Law, 1: 610; 


` Luria v. U. S., 231 U. S. 9, 1913; Tunis case, Permanent Court of International Justice, 


Acts and Documents, Vol. 2, p. 116. 

2 As to inhabitants of protectorates, see opinion of Sir John Salmond of New Zealand, 
May 11, 1920,- Permanent Mandates Commission, Minutes, 2nd sess., p. 69. For other 
classes of non-nationals who have been given protection, see Borchard, Diplomatic Protection 
of Citizens Abroad, pp. 463-478, 568-574. 

27 In the United States treason laws may be applied against domiciled aliens, (Pomeroy, 
Constitutional Law, sec. 462.) 

28 See resolution II, infra, note 43. 

29 Permanent Mandates Commission, Minutes, 2nd sess., 1922, p. 67. See also opinion of 
Sir John Salmond, May 11, 1920, including statement that the Samoans had the right under 
the peace treaty “‘to become incorporated in the British Empire if they so desired." The 
Permanent Mandates Commission put itself on record as unable to understand this. Ibid., 

p. 68. i i 

30 Ibid., 2nd sess., 1922, p. 92. 

3 Letter of July 4, 1922, to-M. Rappard, pi 2nd sess., p. 91. 
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with.regard to persons of German origin who had not been repatriated, and 
in neither case did the mandatory evince any intention of considering that 
such persons had automatically become nationals of the mandatory. 

During the first session of the Permanent Mandates Commission, on Oc- 
tober 7, 1921, while the Southwest African report was under discussion, M. 
Rappard, Director of the Mandates Section of the Secretariat, drew the 
attention of the commission to the difference of opinion between those who 
held that the mandatory could impose its nationality upon inhabitants of the 
mandated territory and thosé who held that the mandatory’s nationality 
could only be acquired by voluntary naturalization! remarking that ‘‘the 
former view appeared to strengthen the argument of those who maintained 
that a C mandate amounted to disguised annexation.” The members of-the 
Commission expressed very diverse opinions on the subject and it was de- 

cided to draw the.Council’s attention to the matter.?? 

' At its meeting on October 10, 1921, the Council, in accordance with this 
suggestion, appointed a subcommittee of the Permanent Mandates Cont. 
mission to examine the question. This subcommittee obtained the views 
of the mandatories, in most cases by personal interviews, disclosing a con- i 
siderable divergence of opinion. - M; Matsuda, of Japan, thought it “ con- 
trary to the spirit of Article 22 of the Covenant to assimilate the native in- 
habitants of mandated territory to the subjects of the mandatory Power. 
On the other hand, having in mind the interests of these peoples, they should 
be accorded every advantage granted to subjects of the mandatory Power.” 
Consequently, “they occupied a new position in international law and ought 
to receive a new legal status.” Inhabitants other than native should, how- 
ever, preserve their original nationality, in his opinion.“ Representatives 
of New Zealand and Australia took a similar position. They regarded the 
natives as “British protected persons" and contemplated naturalization of 
the Germans, if difficulties of the kind suggested by Sir John Salmond could 
be avoided by British imperial legislation? The representative of South 
Africa, Sir Edgar Walton, pointed out that Southwest Africa was the only 
mandated territory with a large German population, and experience had 
proved that it was impossible to govern unless these Germans were natural- 
ized, in which case they could participate in the government on equal terms 
with the resident South Africans and could also be represented in the Union 
parliament. South Africa, therefore, hoped to obtain British and League 
consent to the naturalization of these people. The subcommittee raised the 
question whether this procedure would not “risk destroying a distinction 
essential for the maintenance of the system of mandates."?' The British 


2 Permanent Mandates Commission, Minutes, 1st sess., 1921, p. 41. . 

33 Ibid., 2nd sess., 1922, p. 85. Minutes of 14th session of the Council, p. 125. 
*! Report, League of Nations Official Journal, 8: 589—608. 

% Tbid., 8: 592. l * Ibid., 3: 592. 

37 Ibid., 3: 593, 598. RE 
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and French representatives considered the native inhabitants of mandated 
territory as protected persons whose naturalization they did not contem- 
plate. Germans had all been repatriated in the territories under their man- 
date? The Belgian colonial ministers who were interviewed, at first de- 
veloped: an elaborate argument for extending Belgian nationality to the 
native inhabitants as a privilege necessary to assure them the protection 
contemplated by the treaty and the mandate. After M. Rappard had 
drawn their attention to the limitation this might impose upon the right of 
native inhabitants to petition the League and of the League to supervise 
their protection as required by the Covenant, the Belgians presented a writ- 
ten opinion similar to that given by the British and French representatives.*? 
At its meeting, May 12, 1922, the Council considered this report and re- 
questéd the Permanent Mandates Commission to submit definite proposals 
on the basis of it.*? 

‘fhe Permanent Mandates Commission considered the question at its 
Second session, August 1 to 11, 1922. The special situation in Southwest 
“Africa was considered, but the commission was unable to reconcile collective 
, naturalization with the separate status of mandatories contemplated by the 
Covenant. Consequently, it drafted a resolution proposing that native 
inhabitants be given a distinct status, that the mandatory define this status, 
and that the mandatory be entitled to provide by law for “the individual 
and purely voluntary naturalization of any inhabitants of the mandated 
area." 5? These resolutions were accepted with slight modifications by the 
Council in its meeting of April 23, 1923, as follows:9 


'The Council of the League of Nations, 

Having considered the report of the Permanent Mandates Commis- 
sion on the national status of the inhabitants of territories under B and 
C mandates. 

In accordance with the principles laid down in Article 22 of the 

. Covenant: 

Resolves as follows: 

(1) The status of the native inhabitants of a mandated territory is 
distinct from that of the nationals of the Mandatory Power and cannot 
be identified therewith by any process having general application. 

(2) The native inhabitants of a mandated territory are not invested 


** Report, League of Nations Oficial Journal, 8: 593-595. 

9 Ibid., 8: 594, 600-607. 

49 Thid., 3: 524. 

a Permanent Mandates Commission, Minutes, 2nd sess., 1922, pp. 16-19, 86. The com- 
mission also reached the conclusion that, under general principles of international law, Ger- 
mans in the mandated areas did not automatically lose their German nationality. Ibid., 
p. 17. 

8 Ibid., 2nd sess., 1922, pp. 19, 65-68, 73; League of Nations Official Journal, 4: 659. 

9 League of Nations Official Journal, 1923, 4: 604, The distinct status which the United 
States accords the nationals of the Philippines was referred to as a precedent for the pro- 
posed status of inhabitants in the mandated territories. Ibid., 4: 569. 
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with the nationality of the Mandatory Power by reason of the protection 
extended to them. : 

(8) It is not inconsistent with (1) and (2) above that individual in- 
habitants of the mandated territory should voluntarily obtain naturali- 
zation from the Mandatory Power in accordance with arrangements 
nei it is open to such Power to make, with this object under its own 
aw 

(4) It is desirable that native inhabitants who receive the- protection 
of the Mandatory Power should in each case be designated by some form 
of descriptive title which will specify their status under the mandate. 


While vote on this resolution was still pending, ah extended debate took 
place on the question of recognizing the right of South Africa to provide for 
collective naturalization of the persons of German origin in her mandated 
territory. The South African delegate called attention to Article 122, of the 
Treaty of Versailles. by which a mandatory which did not repatriate German 
subjects of European origin might provide conditions upon which they 
“shall or shall not be allowed to reside, hold property, trade or aeniea 
profession" in the mandated area, and proposed that South Africa be aus, 
thorized to confer British nationality on the Germans of Southwest Africa, / 
with the proviso that every such inhabitant might decline, and those who did 
so might remain and would not be disturbed or molested in any way.” The 
Council then voted, with M. Branting of Sweden abstaining: 

The Council of the League of Nations, taking into consideration the 
special case presented to it and the fact that only the inhabitants of 
Southwest Africa alluded to in Article 122 of the Treaty of Versailles 


are concerned, takes note of the declaration made by the representative 
of South Africa and sees no objection to the proposed action. 


There has been no decision with reference to the status of inhabitants of A 
mandated territories, but inasmuch as these territories by Article 22 are 
provisionally recognized as independent nations, it seems clear that their 
inhabitants can not be assimilated to nationals of the mandatory. 

The League’s decisions with reference to the status of territory and in- 
habitants under mandate have been negative in character. League organs, 
‘as well as the South African court, have insisted that the mandatory is not 
sovereign, but have wisely avoided giving a final opinion. as to the exact 
. location of authority. It may be noticed, however, that in each of the con- 
troversies discussed, with the exception of that over the applicability of 
treason laws in Southwest Africa, the mandatory has recognized *' and the 

“4 League of Nations ‘Official Journal, 1923, 4: 568-572. 

45 Ibid., 4: 659. ^ 

5*5 Ibid., 4: 603. 
. 41 See for instance, statement of Sir Edgar Walton, representative of South Africa before 
the subcommittee on national status: ‘The Union of South Africa had not yet taken any 
decision as to the nationality of these inhabitants, but it would be extremely grateful to the 
Council of the League of Nations if it would authorize the government to offer them British 
nationality." League of Nations Official Journal, 3: 593, 598. 
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League Council has insisted that decision upon these exercises of sovereign 
„powers can only be made by the mandatory with consent of the League 
Council. These cases thus seem to support the present writer’s suggestion 
that "there will be a close approach to truth in ascribing sovereignty of 
mandated territories to the mandatory acting with the consent of the Council 
of the League.” 48 It appears that these two acting together can, in fact, 
determine the status of either inhabitants or territory of the mandated areas. 


Quincy Wzianr. 


* 


THE SETTLEMENT OF OUTSTANDING CLAIMS BETWEEN MEXICO AND THE 
P UNITED STATES 


On September 8, 1923, a Convention for the Settlement of General Claims 
between Mexico and the United States was signed at Washington on behalf 
of f the United States by Charles Evans Hughes, Secretary of State; Charles 
Beecher Warren, former Ambassador of the United States to Sasa: and 

ohn Barton Payne, former Secretary of the Interior; and on behalf of 
Mexico by Manuel C.. Téllez, Chargé d'Affaires ad interim of Mexico at 
Washington. The ratification of the treaty was advised by the Senate on 
January 23, 1924; ratified by the President of the United States on February 
4, 1924; ratified by Mexico on February 16, 1924; ratifications exchanged at 
Washington on March 1, 1924, and proclaimed on March 3, 1924. The 
convention, therefore, is a law both of the United States and of Mexico, the 
origin, the source and the measure of the general claims of the United States 
against the sorely tried Republic of Mexico. 

The two countries had in mind a settlement of all outstanding claims, and 
as a part of the transaction a Special Claims Convention was negotiated for 
the settlement of claims of American citizens arising from revolutionary acts 
in Mexico from November 20, 1910, to May 31, 1920. This convention was 
signed in the City of Mexico on September 10, 1923, and, going through the 
various stages required by the laws of both, was proclaimed as law by the 
President of the United States on February 23, 1924. It is, therefore, the 
law of the two Republies, and, like the general.convention, it is the source 
and measure of the special claims for which it was negotiated, which the 
Government of the United States has by its terms the right to present against 
the Government of Mexico, and in appropriate cases to receive compensa- 
tion. In this case the situation was reversed. George F. Summerlin, 
Chargé d’Affaires ad interim of the United States, acted on behalf of his 
country, and Alberto J. Pani, the Mexican Secretary of State for Foreign 
Affairs, signed on behalf of his country. Reciprocity was observed, in that 
the General Claims Convention was signed in Washington, the official 
residence of the Secretary of State of the United States, and the Special 


“ This JOURNAL, Ir: 698. 
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Claims Convention was signed in the City of Mexico, the official residence 
of the Secretary of State for Foreign Affairs of Mexico. 

The scope of the General Claims Convention is, as its title indicates, 
broader than the other. On July 4, 1868, a claims convention was signed for 
the settlement of general claims of the two governments then outstanding. 
The purpose of the present convention is to submit to a commission claims of 
a general nature, arising since that period, so that with these claims settled 
and out of the way, there will be nothing of this kind outstanding to prejudice 
the friendly relations of the two Republics. It would be difficult to give a 
summary of the claims to be submitted, other than by the text of the article 
submitting them, which is in itself a summary. It therefore follows: 

- All claims (except those arising from acts incident to the recent 
revolutions) against Mexico of citizens of the United States, whether 
corporations, companies, associations, partnerships or individuals, for for 
losses or damages suffered by persons or by their properties, a iig 
-claims against the United States of America by citizens of Me 
whether corporations, companies, associations, partnerships or indi- 
viduals, for losses or damages suffered by persons or by their properties; 
all claims for losses or damages suffered by citizens of either country b 
reason of losses or damages suffered by any corporation, company, 
_ association or partnership in which such citizens have or have had a 
substantial and bona fide interest, provided an allotment to the claimant, 
by the corporation, company, association or partnership of his propor- 
tion of the loss or damage suffered is presented by the claimant to the 
Commission hereinafter referred to; and all claims for losses or dam- 
ages Originating from acts of officials or others acting for either Gov- 
ernment and resulting in injustice, and which claims have been pre- 

' sented to either Government for its interposition with the other since 

the signing of the Claims Convention concluded between the two 
countries July 4, 1868, and which have remained unsettled, as well as 
any other such claims which may be filed by either Government within 
the time hereinafter specified, shall be submitted to a' Commission 
consisting of three members for decision in accordance with the prin- 
ciples of international law, justice and equity. 


If the matter stood here, it might seem that only claims arising before the 
signature of the convention could be submitted. This is, however, not so. 

Leaving for the moment the composition of the commission, in order to 
determine the claims to be submitted, it is provided generally in the 6th 
Article that the claims shall be filed within one year of the first meeting of 
` the commission; that all claims submitted shall be decided within three years 
of the first meeting of the commission, and that any particular claim pre- 
sented shall be decided within six months after its presentation. This 
article, however, relates to claims already in being. Article 7 looks to the 
future, and therefore the contracting parties agree that either government 
may present a claim, arising after the signature of the convention at any 
time before the expiration of the three years during which the commission 
shall be in existence, and they further agree to prolong, if need be, the 


à 
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duration’ of the commission in order that any and all such claims presented 
within this period may be decided. 

|. The commission is to be composed of three members: one appointed by 
Mexico, one by the United States, and upon the failure of the two govern- 
ments to agree upon the third, who shall preside over the commission, he is 
to be appointed by the President of the Permanent Administrative Council 
of the Permanent Court of Arbitration at The Hague, in accordance with 
Article XLIX of the Pacific Settlement Convention of 1907. This is to be 
the method of appointing the third member of the commission in case of 
disagreement of the two contracting governments, and it calls to notice in 
an apt and pointed way the existence of the Pacific Settlement Convention, 
creating the so-called Permanent Court of Arbitration and organizing the © 
diplotnatic corps, accredited to The Hague, into an administrative council | 
for fhe supervision of the Court of Arbitration. The Pacific Settlement 
Convention of the First Conference was revised and enlarged by the Second 

-fague Conference, meeting in 1907. Therefore, in this apparently simple 
way, the two countries, neither of which is a member of the League of 
Nations, point to the Hague, which appears to many people of the day to be a 
terra incognita. 

The commissioners are to meet in Washington six months after the 
exchange of ratifications of the convention, and each commissioner is to 
" make and subscribe a solemn declaration stating that he will carefully and 
impartially examine and decide, according to the best of his judgment and in 
accordance with the principles of international law, justice and equity, all 
claims presented for decision." When, however, the commission is organ- 
ized it is empowered to meet, either in Mexico or the United States, subject 
of course to the approval of the contracting parties. 

It is encouraging to see that the recent claims convention is in accordance 
with the first, which these United States ever concluded. In the Jay Treaty 
of November 19, 1794, the outstanding claims were to be decided “according 
to the merits of the several cases, and of justice, equity and the law of 
nations." There should be continuity in matters of justice. There is in 

- this case at least. 

There is, however, a novel provision connected with the jurisdiction of 
the commission which, it is to be hoped, will meet with general approval, 
for it would seem to settle a difficulty of no mean order in a spirit of good- 
will and in the interest of justice. Secretary Hughes said, on opening 
the Ármament Conference in Washington on the 12th day of November, 
1921, that the way to peace is the will to peace. He has carried into effect 
his precept, and fortunately the Mexican Government has confessed its 
faith in the will to peace as the way to peace in Article 5, which follows with- 
out comment or explanation, as it needs none: 


The high contracting parties, being desirous of effecting an equitable 
settlement of the claims of their gespective citizens thereby affording 
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them just and adequate compensation for their losses or damages, 
agree that no claim shall be disallowéd or rejected by the Commission 
by the application of the general principle of international law that the 
legal remedies must be exhausted.as a condition precedent to the valid-. 
ity or allowance of any claim. 


The commission must needs have rules, and, mirdful of the principle of 
continuity, the convention provides as a standard, subject of course to 
modification, the rules of procedure of the Mixed Claims Commission under 
the convention between the two Governments of July 4, 1868. This is 
again a happy provision. It bridges the chasm between the two conven- 
tions, the latter taking up, as it were, where the former left off, adopting the 
same rules of procedure. N 

There is another novel provision in Article 9, to the effect that thé com- 
mission shall award. restitution of the property in question, if such adetion - 
seems to be required by international law, justice and equity. In this gase 
the government, taxed with restitution, is to restore the property, or iki. 
prefers not to do so, the amount of compensation is to be fixed by they 
commission. 1 

Finally, there is the usual barring clause, stated in a somewhat elaborate 
and unusual way. It is contained in the 8th Article and follows in full: : 

The high contracting parties agree to consider the decision of the 
Commission as final and conclusive upon each claim decided, and to 
give full-effect to such decisions. They further agree to consider the 
result of the proceedings of the Commission as a full, perfect and final 
settlement of every such claim upon either Government, for loss or 
damage sustained prior to the exchange of the ratifications or the pres- 
ent Convention (except as to claims arising from revolutionary dis- 
turbances and referred to in the preamble hereof). And they further 
agree that every such claim, whether or not filed and presented to the 
notice of, made, preferred or submitted to such Commission shall from 
and after the conclusion of the proceedings of the Commission be con- 

‘sidered and treated as fully settled, barred and thenceforth inadmissible, 
provided the claim filed has been heard and decided. 

The Special Claims Convention has many points of similarity with the 
general convention, whose chief provisions have. been mentioned. The 
commission is to consist of three members, appointed in the same manner. 
(Article 1). In the intérest of equity, the exhaustion of legal remedies is 
renounced (Article 6). The procedure, in so far as applicable, is to be that 
of the claims convention of July 4, 1868 (Article 4). As the labors of the 
commission for the adjustment of special claims are likely to be exacting, 
claims may be filed within two years of its meeting, and all claims are to be 
decided within five years, and each claim within six months of its presenta- 
tion (Article 7). The barring clause also makes its appearance (Article 8). 
The special commission is, however, to be located in Mexico, to the conven- 
ience of all parties, within six months after the-exchange of ratifications 
(Article 2). é 
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As is to be expected, there are some important differences between the two 
conventions, otherwise a single one would have sufficed. In the oath to be 
subscribed international WE is omitted, and the decision of each claim is to 
be "in accordance with thi principles of justice and equity." The reason 

“for this omission is stated: The Mexican’ Government “ex gratia feels 
morally bound to make full indemnification and agrees, therefore, that it will 
be sufficient that it be estat lished that the alleged loss or damage in any case 
was sustained and was duc to any. of the. -cauges enumerated in Article IIT 
hereof." , 

Article.3, thus referred to; follows: 

The claims which the Commission Shall examine and decide are 
those which arose during the revolutions and disturbed conditions which 
existed in Mexico covering the period from November 20, 1910, to 


May 31, 1920, inclusive, and were due to any act by the following forces; 
¢ (1) By forces of a Government de jure or de facto. 


1 


/ (2) By revolutionary forces as a result of the triumph of whose cause 
J governments de facto lor de jure have been established, or by revolu- 
T tionary forces opposed to them. 
] (3) By forces arising from the disjunction of the forces mentioned in 
the next preceding paragraph up to the time when the government 
de jure established itsalf as a result of a particular revolution. 

(4) By federal forces that were disbanded, and `. 

(5) By mutinies or mobs, or insurrectionary forces other than those 
referred to under suljdivisions (2), (8) and (4) above, or by bandits, 
provided in any case it be established that the appropriate authorities 
omitted to take reisonable measures to suppress insurrectionists, 
mobs or bandits, or jreated_them with lenity or were in uia in other 
particulars. 


The claims to be submitted are those of citizens of the United States, 
arising within the speciied period, “whether corporations, companies, 
associations, partnerships;or individuals," and the actual legal or equitable 
interest of American citizens in each organization, is to be considered and 
compensation in appropriate circumstances awarded. 

There is an identical provision in each of the conventions, to the effect 
that “the language in whi2h the proceedings shall be conducted and recorded 
Shall be Spanish or English." This may seem to be a small matter, but it is 
encouraging, as are so muny provisions of the convention under considera- 
tion, to observe that the contracting parties are broad-minded in the question 
of language and permit tlie use of one or the other, as convenience dictates. 
The question of languag« to be used in international intercourse is one of 
eonveniense, and, rightly viewed, neither involves a renunciation of pre- 
eminence or superiority bn the part of any Power. Nations must be on 
speaking terms. They should thus use in their intercourse on special and 
general occasions the language which is convenient to the nations at large. 
Precedents in this respect are so rare that it deserves more than a passing 
word of commendation when it exists. 
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. This modest comment will wholly fail of its purpose if it donis not make 
elear that we are dealing with two conventions, incorporating the experience 
of the: past with that new diplomacy based upon the will to peace as the way 
to peace, and as a prerequisite even to the will, mutual respect on the part of 
the contracting nations for one another. 

È JAMES Brown Scort. 


A NOTE ON EXCHANGE V. M’FADDON E 
Y 


In a classroom discussion of Exchange v. M’Faddon a student admitting ` 


the logic and cogency of Marshall’s classic opinion objected that the result 


` was not equitable. The Rambouillet Decree, he said, was contrary, to in- 


ternational law, and certainly was of no validity within the territorial >juris- 
„diction of the United States, and that M’Faddon and others were in a strange 
‘Situation when a United States court failed to return to them property which 


had been illegally seized, and the title to which had never been i s 
7r 


under their country's laws. The objection gave opportunity for drawin 
attention to the legal principle that by the Rambouillet Decree and the con- 
sequent seizure of the schooner Exchange rights in international law in favor 


\ 


of the United States were invaded, that M’Faddon and his partner were not ~ 


subjects of rights in international law but objects of them. The. student 
continued to insist upon the essential lack of equity in such a situation, and 
fortunately in this case the record has been preserved which serves to-show 
that ultimately justice was done to the owners of the schooner Exchange. 
Under the treaty with France of 1831 French spoliation claims including 
those under the Rambouillet Decree were presented, principal and interest 
amounting to $51,894,170.15. Those recognized as prima facie falling 
within the treaty amounted to $41,640,838.35. The total amount awarded 
was $9,352,193.47. The amount paid by France was $5,558,108.07, allowing 
dividends equal to 59.86% upon the various claims according to the award. 
Claim No. 371 made by Robert Barry, trustee of Eliza, Antoinette, and 
John M’Faddon, and Richard Caton, assignee of Gretham and Devereaux, 
each claiming a one-half interest in the schooner Exchange, Dye, master, 
seized December, 1809, amounted to $54,566.81. Barry and Caton were 
each allowed $19,501.47. A record of these various transactions may be 
found in Sen. Ez. Doc. No. 417, 23d Cong., 1st sess.; Sen. Ex. Doc. No. 204, 
24th Cong., Ist sess.; and H. Ex. Doc. No. 117, 24th Cong., 1st sess. ` These 
sums were paid to and receipted by Barry and.Caton by treasury warrant as 
shown in Sen. Ex, Doc. No. 74, 49th Cong., Ist sess., p. 04. Perhaps this 
information may be of use to other teachers of international law who have 
students similarly sensitive to the equities lurking in this famous ease.- 


J. S. REEVES. 
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THE PAN-AMI RICAN SCIENTIFIC CONGRESS 


The Second Pan-American Scientific Congress met in the City of Wash- 
ington on December 27, 1915, and adjourned on January 8, 1916. It is to 
have a successor. The third of the scientific congresses will meet in the 
Cisy of Lima on the 16th day of November, 1924. It was decided at the 
second congress that the third should meet at Lima, and it was anticipated 
that it would be within a period of five years from the date of adjournment. 
Tte continuance of the war, and the confusion ‘of the international situation 
subsequent, to and growing out of the war, have had their effects in the 
Aroericas.,” Finally, however, the obstacles standing in the way of a third 
congress ‘have been overcome, and the official call has been issued by the 
Goverdment of Peru. A circular signed. by M. V. Villarán, as President, 
and José P. Bravo, as Secretary General of the Organization Committee, 
has Joeen sent out in order to obtain at Lima, under the auspices of the 
congress, the presence of adequate representatives in all branches of science 
if the Western Continent. One has appropriately been received by the 
‘President of the American Society of International Law, requesting its 

fecopartion and the appointment of official delegates to attend and to 
participate in the labors of the Third Pan American Scientific Congress. 

In support of the statement that science in all its branches is to be repre- 

` sented, a brief quotation is made from the invitation to the American 
Sceiety of International Law: 


The Congress will comprise the nine e Sections hereinbelow mentioned, 
the Presidents whereof have been appointed. 
l.—Anthropology, History and related Sciences—President, Dr. 
Esp de Osma, President of the Historical Institute of Peru. 
2.—Physies, Mathematics and related  Seiences— President, Rear 
Admiral M. Melitón Carbajal, President of the Geographical Society 
of Lima. 
3.—Mining, Metallurgy, Economic Geology and Applied Chemistry— 
President, Engineer José Balta, Professor of Economic Geology at the 
Lima. School of Engineering. 
4.—Engineering President, Engineer Darío Valdizán, Dean of Peru- 
vian Engineers. 
5.—Medicine and. Sanitation—President, Dr. Guillermo Gastañeta, 
ee of the Faculty of Medicine. 
6.—Biology, Agriculture and related Sciences—President, Dr. 
Wenceslao F. Molina, Dean of the Faculty of Sciences. 
-7,—Private, Public and International Law—President, Dr. Mariano 
Ignacio Prado y Ugarteche, Dean of the Faculty of Jurisprudence. 
8.—Economics and Sociology—President, Dr. José Matías Manzanilla, 
Dean of the Faculty of Politics and Economies. 
- 9.——Edueation— President, Dr. Alejandro O. Deustua, Dean of the 
Faculty of Letters and Director of the National Library. 


The congress opening on the 16th of November is expected to last a fort- 
night, and in this congress covering all,branches of science, it is expected 
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that the papers will cover at least its most important phases, and that they 
and their discussions will contribute in some measure to the advancement 
_of science. It is of no small importance to bring the intellectual élite of the 
Americas together, who will discover their oneness notwithstanding differ- 
ences of race, language and inherited traditions. ‘Scratch a Russian,” they 
say, “and you will find a Tartar.” Scratch an American of the North, of 
the Center and of the South, and you will find a human being. The great 
difficulty is to conserve the enthusiasm which is inevitably produced by 
these gatherings. The interval between them is considerable, and the in- 
fluence of the second has spent itself long before the meetirig of the third, 
just as the influence of the first had spent itself before the meeting of the 
second congress. The desideratum is that the connection between the con- 
gresses be preserved; that some machinery be devised which will keep in 
contact with the scientists during the intervals between the congrésses, ‘and 
that effect may be given, if only in part, to their recommendations, other 
than to have them fall still-born as has been the case with each of these 
international gatherings. Not the least important service of a third Ameri 
can Congress meeting at Lima would be the discovery of some means where- 
by the scientists of the Western Continent should keep in session, as it were, 
~ after their adjournment, and under direction continue their labors. The 
difficulty is great, but the greater the difficulty, the greater the need of 
meeting it. - 

It is to be hoped that many Americans of the North will find it possible 
to attend the congress, and take part in its proceedings. The meeting is to 
be held in the capital of Peru, and Peru has always made a special appeal to 
the Americans of the North. It is no discourtesy to the other American 
countries to say this, and any seeming discourtesy will be removed when 
the reason for it is given. That this should be so is a triumph of American 
literature. Many years ago, in 1847, a distinguished North American, one 
Prescott by name, published two volumes on the Conquest of Peru—a work 
speedily translated into Spanish, into French, and, indeed, into German and 
Dutch. The Americans of the North have been.accustomed to read this 
masterpiece in their early youth, and the impression of the Incas of Peru, 
which they have received in their most impressionable period, remains 
with them all their lives, and Peru seems to them in no uncertain sense a 
land of dreams and of promise. The writer of this comment, if indeed it 
merits this title, has felt their charm, and he looks forward to the congress 
at Lima, which he hopes to attend in person. 

If we only had a Prescott for every American Republic! 


James Brown Scort. 


CURRENT NOTES 


The Netherland-America Foundation, an organization .composed of 
Americans of Dutch descent, of Hollanders residing in the United States, 
and of all those interested in furthering friendship between this country 
anc the Netherlands, has announced the initiation of a Grotius Memorial 
Fund for the purpose of presenting a memorial window to the Nieuwe Kerk 
at Delft, Holland, where Grotius lies buried. The presentation will take 
placerin 1925 in commemoration of the three hundredth anniversary of the 
publication of the De Jure Belli ac Pacis by the “Father of International 
La&y." The suggestion has received the approval of the Dutch Government 
axic is endorsed by Chief Justice Taft and other persons prominent in the 
American legal profession. 

It is proposed to raise $10,000 for the purpose from the American bench 
and bar, and it is desired that the gift be representative of the entire legal 
profession. The expenses of the collection and preservation of the fund 
will be borne by the Netherland-America Foundation, so that the full amount 
collected may go to the purpose for which it is given. 

Among the officers of the Foundation are Mr. Edward W. Bok, President; 
Mr. William C. Redfield, Executive Vice-President, Mr. William Gorham 
Rics, Mr. Franklin D. Roosevelt, and Mr. W. van Doorn, Vicé-Presidents. 

Contributions may be sent to the office of the Netherland-America 
Foundation, 17 East 42nd Street, New York City. 


The Thirty-third Conference of the International Law Association will 
open on Monday, September 8, 1924, at Stockholm. The subjects for dis- 
cussion will include the proposed statute of a Permanent International 
Criminal Court and reports of the Committees on General Average, Foreign 
Judgments, Systems of Evidence, Codification, Nationality, Commercial 
Arbitration, Neutrality, and Aviation. 

In the announcement of the meeting issued by the American branch of 
the Association it is stated that members of the American Bar Association 
planning to go to London will be able to attend the Stockholm conference 
and be back in the United States by about September 22 or 23. 

Irformation regarding sailings, rates, passports, ete., may be obtained from 
Mr. Amos J. Peaslee, Honorary Ee. of the Amerienn Branch, 501 
Fifth Avenue, New York City. 


The JOURNAL takes pleasure in publishing the following announcement 
from the Law Faculty of Leiden Universsty: 


823 
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. S. J. VissER, L.L.D., a colonial judge, who died in 1919, bequeathed 
= his fortune to Leiden "University on the condition that the revenue 
, Should be utilized in order to promote the study of international publie 
and private law; he especially stipulated that every three years a sum 
of at least 5000 Dutch guilders should be destined for an international 
prize-subject. Accordingly the Law Faculty of Leiden University 
invites competitors to give: À description of the private international 
law of one or more countries of Europe in the XVIth and XVIIth century.. 
The author ought to use in the first place the judicial precedents and 
the particular customs and laws. He can choose the countries he likes. 
The answers shall be typewritten in French-or in Dutch and must 
arrive in the hands of the Dean of the Law Faculty of Leiden Univer- 
sity before December 1, 1925; the manuscript shall bear a niotto, that 
must be reproduced on a sealed envelope joined to the manusckipt and 
containing both the name and the address of the author. ^N 
Prizes will be adjudged to an amount of 5000 Dutch guilders to those 
answers which, in the opinion of the Faculty, will deserve reward. 
After the prizes being adjudged the Dean, in a session of the Faculty, 
will open the sealed envelopes corresponding to the answers to which 
prizes have been awarded, and will inform the authors about th 
Faculty’s decision; the other envelopes will be burned during me 
same session. 3 


ERRATUM 


Letter to the Editor-in-Chief from Sefior Don Cosme de la Torriente, 
Feb. 20, 1924 


While reading the bibliographic comment on my book Actividades de la Liga de las Na- 
ciones, which appeared in the issue of October, 1924, of THE AMERICAN JOURNAL OF INTER- 
NATIONAL Law, I noticed a mistake of a certain importance in the translation of one para- 
graph of the Introduction. The Spanish original reads (Actividades, pp. xxiv and xv): 

Al mismo tiempo he querido ofrecer, a los internacionalistas y diplomáticos de 
otros países, un cuadro de conjunto de la Liga de las Naciones, y de sus empresas, que les 
permita comprobar cómo los hombres de raza española de la América contribuyen también 
con su esfuerzo, aunque el presente sea sencillo y pobre, a la divulgación de lo gue etc. Sd 
which has been translated as follows (JOURNAL, p. 827): 

“ At the same time I have wished to present to the gaze of international lawyers and’ 
diplomatists of other countries a picture of the League of Nations as a whole, together with 
its activities, which shall show them how the men of the Sparish race in America are also 
contributing, with their efforts, although at present they may be eee and of scant value, 
to spread the knowledge etc. 2 

As you see, what I consider “unimportant and of scant value” is my own effort & to pred 
the knowledge, and not the efforts of the men of the Spanish race in America. 

Were it possible to rectify this error in the next issue of the Journax, I would be very 
thankful to you. - 


CHRONICLE OF INTERNATIONAL EVENTS 
(/For THE PERIOD NOVEMBER 16, 1923-Fesrouary 15, 1924 
j (With reference to earlier events not previously noted.) 
/ : WITH REFERENCES 

xbresidicts Adv. of peace, Advocate of peace; B. I. I. I., Bulletin de l'Institut Interme- 
diaire International; Bd. of irade J., Board of Trade Journal (London); Bundesbl., Switzer- 
land, Bundesblatt; Clunet, Journal du droit international; Cmd., Great Britain, Parliamen- 
tary papers; Commerce Reports, U. S. Commerce reports; Cong. Rec., Congressional Record; 
Contemp. R., Contemporary Review; Costa Rica, Ga., La Gaceta; Cur. Hist., Current History 
(New York Times}; D. O., Diario oficial (Brazil); E. G., Eidgenossiche gesetzsammlung 
(Switzerland); Edin. Rev., Edinburgh Review; Europe, L’Europe Nouvelle; Evening Star 
ashington); G. B. Treaty series, Great Britain, Treaty series; Ga. de Madrid, Gaceta de 
Madrid; G. U., Gazetta Ufficiale (Italy); Guatemalteco, El. Guatemalteco; I. L. O. B., 
Tea Labor Office Bulletin; J. O., Journal Officiel (France); L. N. M. S., League of 
Nations, Monthly Summary; L. N. O. J., League of Nations, Official Journal; L. N. Q. B., 
League of Nations, Quarterly Bulletin; L. N. T. S., League of Nations, Treaty series; Lond. 
Ga., London Gazette; Monzi., Moniteur Belge; Nation (N. Y.); N. Y. Times, New York 
Times; Naval Inst. Proc., U. S. Naval Institute Proceedings; P. A. U., Pan American Union 
Bulletin; Press Notice, U. S. State Dept. Press Notice; Proclamation, U. S. State Dept. 
Proclamation; R. G. D. I. P., Revue Générale de Droit International Public; Reichs G., 
Reichs-Gesetzblatt (Germany); Rev. int. de la Croiz-Rouge, Revue international de la Croix- 
Rouge; R. R., American Review of Reviews; Temps, Le Temps (Paris); Times, The Times 

(London); Wash. Post, Washington Post. 


September, 1928 

4 Costa Rica—Spain. Ratifications exchanged of trade marks con- 
vention signed Pept: 21, 1922. Ga. de Madrid, Dec. 22, 1923, 
p. 1839. 


29 | NicaRaGua—SFAIN. Customs convention renewed. P. A. U. 
k March, 1924, p: 309. 


October, 1928 . — : 

15 Butorum—Great Brita. Ratifications exchanged of convention 
signed Aug. 8, 1923, extending to Belgian Congo and British 
Protectorates i in Abi the existing extradition conventions. Text: 
_Lond. Ga., Jan. 22, 1924, p. 681. G. B. Treaty series, no. 1 (1924), 
` Cmd. 2026. Monit., Jan. 19-22, 1924. : 


: 26 TURKISH GOVERNMENT ADVISERS. Ismet Pasha on Oct. 26, 1923, 
requested President of Permanent Court of International Justice to 

. draw up list of candidates from nationals of countries neutral 

during European War. The GQourt therefore instructed its Presi- 
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October, 1998 
dent to ask highest legal authorities of Denmark, Spain, Norway, 
Netherlands, Sweden and Switzerland to communicate names of 
two qualified nationals before Jan. 1, 1021. L. N. M. S., Nov. i 
1924, p. 268. 


November, 1928 
14 AUSTRIA—POLAND. Arbitration treaty signed at Wars Saw. Temps, 
Nov. 16, 1923, p. 1. \ 


15 to Dec. 9 COMMUNICATIONS AND Transit. Four draft conventións &nd 
final act signed at second conference in Geneva: (1) Intérnational 
régime of railways. (2) Maritime ports (3) Transmission in 
transit of electric power. (4) Development of hydraulic power on | 
watercourses, etc. L. N. M. S., Dec., 1923, p. 296. Texts and 
signatures: L. N. O. J., Jan., 1924. : 


15 CZzECHOSLOVAKIA— GREECE. Exchanged ratifieations of provisional ` 
commercial treaty of Jan. 10, 1923. Commerce reports, March 1 
1924, p. 727. eS 


19 Buiearra—Rumania. Convention relative to new frontiers signed. 
Ga. de Prague, Nov. 21, 1923, p. 1. 


19 CzEcHOSLOVAKIA— GREAT BRITAIN. Agreement signed regarding 
-` commercial travelers’ samples. Com:nerce Reports, Dec. 31, 1923, 
p. 902. i 


19-28 IrALY—SPAIN. King and Queen of Spain visited Italy with view of 
establishing closer understanding with that government. They 
paid a visit to the Vatican. Nearly 500 years had elapsed since a 
ruler of Spain, in the person of Charles of Hapsburg, had. paid 
‘homage in person to the Supreme Pontiff. N. Y. Times, Dec. 9, 
1923, II, 6. Cur. Hist., Jan., 1924, 19: 687. 


20 Roumanisa—fovier Russia. Statement signed concerning measures — 
to prevent and settle conflicts arising on Daiester River. Russian 
review, Jan. 15, 1924, p. 201; N. Y. Times, Nov. 29, 1923, p. 11. 


21 FREDERICK WILLIAM, ez-crown prince of Ge-many. Conference of 
Ambassadors agreed to notify Germany that the Crown Prince 
must observe promises concerning renunciation of throne. Wash. 
Post, Nov. 22, 1923, p. 1. 

21 MILITARY CONTROL Commission. Council cf Ambassadors notified 
Germany that Control Gommission would resume work and must 
be protected. Text: Wash. Post, Nov. 22, 1923, p. 1. N. Y. 
Times, Nov. 22, 1923, p. 1. 

21 WinuEnLM ll, ex-emperor of Germany. Council of Ambassadors 
agreed to notify German, Eee eune tha; the return of former 
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November, 1923 
Kaiser to Germany would not be end Wash Post, Nov. 22, 
1923, p. 1. 


22 GREEK REFUGEES SETTLEMENT ScHEME. Greek government de- 
posited with League Secretariat ratification of protocol, signed 
Sept. 29, 1923, by Greek representative, and ratified on Oct. 13, 
1928. L. N. M. S., Dec. 15, 1923, p. 279. 


23, Turkish Reparations. The United Kingdom, France, Italy and 
Japan signed convention relative to assessment and reparation of 
amage suffered in Turkey by Nationals of contracting powers. 

"Text: G. B. Treaty series, no. 3 (1924), Cmd. 2028. . 


. 23 to feb. 11,1924 German REPARATIONS. On Nov. 23, the Reparation 


/ Commission began hearing representatives of German government 

I on Germany’s capacity to pay. Agreement signed between Ger- 
/ l man mine owners and M. I. C. U. M. (French Factory and Mine 
/ Control Mission in Ruhr). Times, Nov. 24, 1928, p. 12. On 


/ Nov. 30, Germany repudiated recent agreements between Ruhr 


authorities and German industrialists in note to Reparation Com- 
mission. N. Y. Times, Dec. 1, 1923, p. 3. On Dec. 1, railway 
convention signed at Mainz by French and German representatives, 
containing concessions by France. N. Y. Times, Dec. 6, 1923, 
p. 3. On Dec. 16, France aecepted.with limitations, German 
proposals concerning conversations desired with France and Bel- 
gium on Rhineland and Ruhr questions. Wash. Post, Dec. 17, 
1928, p. 1. On Dec. 29, semi-official communique issued in Berlin 
defining attitude of German government on Ruhr occupation costs. 
Times, Dec. 31, 1923, p. 9. On Jan. 11, Belgium and France sent 
replies to German note of Dec. 24, which demanded modifications 
in régime of occupation. Summary: Times, Jan. 12, 1924, p. 8. 
On Feb. 11, German reply to French and Belgian notes of Jan. 11 
were delivered to respective governments. Times, Feb. 13, 1924, 
p. 18. 


24 to Jan. 2, 1924 Romanta—Szrpra. Protocol of agreement relative to 
Serbo-Rumanian frontier in the Banat signed at Belgrade on Nov. 
24, 1923, and ratified by Rumania on Jan. 2, 1924. Ga. de Prague, 
Dec. 12, 1923, and Jan. 3, 1924. 


26 GREEK (Russian) Caurca. Patriarch Tikhon proclaimed Christ- 
mas on Dec. 25. Supreme Council of Greek Church decided to 
adopt Gregorian instead of old Julian calendar. N. Y. Times, 
Nov. 27, 1923, p. 3. 


26 Great Britain—PoLanp. Commercial agreement signed at War- 
saw. Commerce Reports, Feb. 4, 1924, p. 330. : 
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. November, 1923 
27 Liquor Smuacuine. International Conference opened in Se: 
N. Y. Times, Nov. 28, 1923, p. 15. 


30 to Feb. 7, 1924 EXPERT COMMITTEES on Reparations. On Nov. 30, 
Reparation Commission voted to name two committees of experts 
` to study (1) means of balancing German budget ‘and stabilizing 
currency (2) evaluation of German wealth abroad and possibility 
of recovering it. Wash. Post, Dec. 1, 1923, p. 1. Text of Com- 
muniqué: Europe, Dec. 22, 1923, p. 1648. Announced from White 
House on Dec. 11 that President Coolidge favored acceptance by 
American experts of invitation from Reparation Commission to 
serve on these committees. JN. Y. Times, Dec. 12, 1923, p. 1. 
Correspondence between French. delegate on Reparation ‘Com- 
mission and American observer, dated Dec. 5 and 12, and ¢om- 
munication from German government dated Dec. 7, made public. 
Press notice, Dec. 12, 1923. Adv. of peace, Feb. 1924, p. 116. 
On Dec. 26, Reparation Commission nominated fifteen delegat 
to represent United States, England, France, Belgium and Italy 
on the two committees. Charles G. Dawes and Owen D. Young, 
American members. N. Y. Times, Dec. 27, 1923, p.1. On Jan. 
14, first committee began work in Paris. List of members, 
speeches: Times, Jan. 15, 1924, p. 12. N. Y. Times, Jan. 15, 1924, 
p. 1. Communiqué issued by Committee no. 1 on Jan. 22 an- 
nounced plans for independent gold bank. On Feb. 7, an unofficial 
report of Committee no. 2 was issued in London. Cur. Hist., 
March, 1924, p. 1072. . 


December, 1928 
3-15 MEMEL Question. On Dec. 3, Russian Foreign Office warned 
: governments of Great Britain, France, Italy, Japan, Czechoslo- 
vakia, Belgium, Sweden, Spain, Uruguay and Brazil against any 
settlement in which Russia did not participate. Russian review, 

Jan. 15, 1924, p. 202. On Dec. 15, a commission, to solve dif- 

ficulties between powers represented on the Conference of Ambas- 

. sadors and Lithuania, was provided for by League of Nations 
Council. Norman H. Davis, president of Commission. L. N. 

M. S., Dec, 1923 and Jan., 1924, pp. 308 and 13. 


^ 


5 AMERICAN AND BRITISH CLAIMS ARBITRATION TRIBUNAL. Closed 
sessions in London after rendering decisions in ten cases, t.e., 
Claim no. 9 (Union Bridge Company); no. 27 (Cuba Submarine 
Telegraph Company); no. 30 (Robert E. Brown); no. 36 (Austral- 
asia and China Telegraph Company); no. 44 (Fiji Land Claims: 
Burt, Brower, Henry and Williams cases); no. 88 (Rio Grande). 
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December, 1928 : 
Some of the cases were of more than 100 years' standing. Wash. 
Post, Dec. 6, 1923, p. 1. N. Y. Times, Dec. 6, 1923, p. 14. 


6 PERMANENT Court or IwTERNATIONAL Justice. Gave eighth 
advisory opinion, this one relating to the Jaworzyna question 
(Polish-Czechoslovakia boundary dispute}. It upheld decision of 
Conference of Ambassadors of July 28, 1920, awarding Jaworzyna 
to Czechoslovakia. L. N. M. 8.,-Dec., 1923, p. 290. Adv. of 
"peace, Jan., 1924, p. 21. i 


8 (Gurmany—Unrrep States. Treaty of friendship, commerce and 
* consular rights signed at Washington. N. Y. Times, Dec. 9, 1923, 
/  p.2. Principal clauses: N. Y. Times, Nov. 27, 1923, p. 5. 


10-7 Arms Trarric Convention. Council of League sent letter to 
? Secretary Hughes inviting America to send delegates to help draft 
f convention. N. Y. Times, Dec. 11, 1923, p. 4. 


10722 Leagus or Nations CouwciL. Held 27th session in Paris, to consider 
f Hungarian loan, control of arms trafic, Jaworzyna decision, 
Memel question, white slave trade, ete. L. N. M. 8., Dec., 1923. 


11 Great BRITAIN—HUNGARY. Agreement signed at Paris modifying 
convention of Dec. 20, 1921, in so far as it relates to periodical 
instalments payable by Hungarian government. G. B. Treaty 
series, no. 9 (1924), Cmd. 2045. . 


18-14 NATIONAL IMMIGRATION CONFERENCE. Held in New York. N. Y. 
Times, Dec. 15, 1923, p. 28. 


18 io Jan. 28, 1924 Mexican Revouurion. First engagement took place 
between Federal forces and soldiers of General Estrada on Dec. 13. 
On Dec. 29, Secretary Hughes announced that upon application of 
Obregon government, the United States had agreed to sell to it a 
limited supply of war materials. N. Y. Times, Jan. 1, 1924, p. 1. 
Cur. Hist., Feb., 1924, 19: 720. On Jan. 7, President Coolidge 
issued proclamation declaring it to be unlawful to export arms or 
munitions to Mexico. Press notice, Jan. 7, 1924. On Jan. 16, 
State Department protested against decree of Jan. 12, issued by 
A. de la Huerta for blockade at port of Tampico to be established 
on Jan. 16. U. S. Cruiser Richmond ordered to proceed to Tam- 
pico. On Jan. 19, proposed blockade was postponed. Press 
notice, Jan. 21, 1924. On Jan. 17, Obregon government asked 
permission to move troops from Sonora through American territory 
to & point in Texas. State Department transmitted request to 
governors of Arizona, New Mexico and Texas, who agreed to 
proposal. Press notice, Jan. 17, 1924. N. Y. Times, Jan. 18 and 
20,1924, p. 1. ` s f 
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December, 1928 - l 
14 Burerom—France. Ratifications exchanged of Treaty of Assistance 
signed Nov. 30, 1921: Text: J. O., Dec. 27, 1923, p. 12038. 


14 Fiuanp—Great Brirarn. Agreement in regard to disposal. of 
estates of deceased seamen signed at Heisngtom.. G. B. Treaty 
series, no. 7 (1923), Cmd. 2042. -> x: 


14-19 Potanp—Sovier Russi.. By exchange of dedu: Soviet gov- 
ernment recognized de jure by Poland. Times, Dec. 21; US p. 9. 
Cur. Hist., Feb., 1924, 19: 874. . 


14-20 EsrHoNIiA—LATviA. Treaty of Alliance, moron Pa 

agreement, and reciprocal claims agreement, signed at Reyal on 

- Nov. 1, 1923, ratified by Latvia on Dec. 14 and by Esthonià on 

Dec. 20, 1923. Nation (N. Y.), Jan. 23, 1924, p. 99. Texts: 
Europe, Jan. 12, 1924, p. 52. 


15  AUSTRIA—HUNGARY. Agreement signed by which the ar 
exchange (contingent) convention; signed June 27, 1922, is mad 
effective for first six months of 1924. Commerce reports, March 17, 
1924, p. 727. 


15 FiwLAND—GmEAT Brrrain. Commercial treaty based upon most- 
favored-nation treatment signed at Helsingfors. Commerce Re- 
ports, Dec. 31, 1928, p. 902. 


16 Sovier Russta—Unirep STATES. Note of Dec. 16, 1923, from 
Russian Foreign Office to President Coolidge asked recognition 
negotiations. Text: Wash. Post, Dec. 17, 1923, p. 1. Secretary 
Hughes’ reply of Dec. 18 declined the request. Text: Wash. Post,- 
Dee. 19, 1923, p. 1. Cong. Rec., Dec. 20, 1923, p. 462. On Dec. ` 
19, text of instructions from Russian Communist leader to Work- : 
ers’ Party of America’ made public. Press notice, Dec. 19, 1928. 
N. Y. Times, Dec. 20, 1923, p. 1. Article signed by editor of 
Isvestia made publie. Text: Wash. Post, Dec. 25, 1923, p. 1. 
Press notice, Dec. 24, 1923. 


18 TANGIER Convention. Signed in Paris by representatives of Great 
Britain and France, and with reservations by Spain. Summary: 
Times, Dec. 19 and 27, 1923, p. 9. Text: Europe, Jan. 5, 1924, 

p.22. ^" . 
19 CHESTER CONCESSION. Turkish Commissioner of Works at Angora 
. annulled grant because of failure to begin railroad construction 

. within time specified. Our World, Feb., 1924, p. 117; Cur. Hist., 

" Feb., 1924, p. 715. 


21 FiNLAND—lcELAND. Commercial and navigation treaty signed at 
Helsingfors. Commerce Reports, Feb. 18, 1924, p. 461. 


* 
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Dunt: 1928 . 
22 France—Urucuay. Financial: ere signed at Montevideo. 
Text: D. O. (Uruguay), Dec. 26, 1923, no. 5310.” 


27 Boxer Inpemniry. China replied to joint notes of Great Britain, 
United States, France, Japan, Italy, Spain, Belgium and the 
Netherlands, sent on Feb. 24 and Nov. 5, 1923, demanding that 
China make future payments in gold francs. Wash. Post, Dec. 29, 
1928, p. 3. Text: Nation (N. Y.), March 5, 1924, p. 267. 


27 DENMARE—FINLAND. Commercial treaty signed Aug. 3, 1923, 
/ ratified by both countries. Commerce Reports, Feb. 25, 1924, 
` p. 527. 


27t 2n 23,1924 Muextco—Unitep Stratus. Special claims convention 
of Sept. 10, 1923, ratified by Mexico on Dec. 27. Wash. Post, 
Dec. 29, 1928, p. 1. General claims convention of Sept. 8, 1923, 
ratified by Mexico on Jan. 2, 1924. N. Y. Times, Jan. 3, 1924, II, 
8. On Jan. 23, the United States Senate ratified both conventions. 
Texts: Cong. Rec., Jan. 23, 1924, p. 1365. l 


28 FranceE—Great Brrrain. Protocol signed in London settling 
Central African boundary between Anglo-Egyptian Sudan and 
French Equatorial Africa. Times, Dec. 31, 1923, p. 9. Cur. 
Hist., Mar., 1924, 19: 1099. E. 


29. Great Brrrain—Unitep States. Exchanged ratifications of 
agreement of June 23, 1923, extending for five years the arbitration 
convention of April 4, 19C8. Cong. Rec., Dec. 18, 1923, p. 410. 
U. S. Treaty series, no. 674. 


31 Canapa—Unitep States. Reciprocal copyright arrangement, ef- 
fective Jan. 1, 1924; effected under provisions of Canadian copy- 
right act of.1921 and the Act of Congress, March 4, 1909. Press 
notice, Dec. 31, 1923. 


January, 1924 
1 GnEECE—SERBIA. Four PTE were anneo to convention of 
May 10, 1923, regarding Serbian Free Zone in Saloniki: (1) Rail- 
- way service. (2) Posts, telegraphs and telephones. .(3) Sanitary 
. service. (4) Service of the port. Commerce Reports, March 3, 
1924, p. 600. 


2 Prace PROPOSAL or GERMANY. State Department announced that 
the German Ambassador, on behalf of his government, recently . 
proposed to the powers interested in the Rhine (France, Great 
Britain, Italy and Germany) a “solemn agreement not to go to 
war for a generation.” Press notice, Jan. 2, 1924. 
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January; 1924 es 
4 FrngNE PEACE Prizes. Announced that E. A. Filene of Boston had - 
f offered $50,000 in prizes for competition among French, English 
and Italian writers along general lines of Bok competition in the 
United States, N: Y. Times, Jan. 4 and 10, 1924, p. 1 and 4. 


4-7 . TRANSCAUCASIAN ConcrREss or Soviers. Second congress held at 
‘Tiflis, with representatives from Georgia, Armenia} Azerbaidjan, 
Adjaristan, Abkhasia and Nakhichevan. Russian ee 
Feb. 2, 1924, p. 77. 


7 to Feb. 4 American Prace Awarp. Winning plan made Babli on 
Jan.7. Text: N. Y. Times, Jan. 7, 1924, p. 1. Cong. Rec.,Jan. 7 
1924, p. 569. Announced on Feb. 4 that Charles H. Loro 
secretary of New York Peace Society, had won the prize. ash. 
Post, Feb. 5, 1924, p. 1. 


8  Canapa—Iraty. Ratifications of commercial treaty of Jan. 4, E 


» o£ exchanged in London. Commerce Reports, Feb. 4, 1924, p. 33 
Cmd. 2053. 


8 Ponawp—SoviET Russia. Ratifications of sanitary convention of 
' Feb., 1923 exchanged at Warsaw. Temps, Jan. 10, 1924, p. 1. 


12 LITTLE ENTENTE CONFERENCE. Closed at Belgrade, after discussing 
Hungarian loan, reparation question and recognition of Soviet 
Russia. N. Y. Times, Jan. 14, 1024, p. 3. Times, Jan. 14, 1924, 
p. 12. 


15 GREAT Britain—Greece. Diplomatic relations resumed. N. Y. 
Times, Jan. 17, 1924, p. 3. Cur. Hist., Mar., 1924, 19: 1090. 


15 PanaMa-—Unitep STATES. Agreement whereby the United States 
is to share in the road-building program of the republic signed at 
Panama. Panama reciprocates by permitting United States 
military forces to use all roads. Evening Star, Jan. 16, 1924. 


18-24 Leacue or Nations Covenant. Commission of jurists met at 
Geneva and reached agreement on answers to questions of Council 
on interpretation of the Covenant. L. N. M.S., Jan., 1924, p. 2. 


18 PAN-AMERICAN CONFERENCE TREATIES. Brazil approved entire 
series of agreements negotiated at Santiago Conference of 1923. 
Cur. Hist., March, 1924, 19: 965. 


20 - ALBANIA—lTALY. Commercial treaty signed on basis of reciprocal 
most-favored-nation treatment. Commerce Feporis, March 3, 
1924, p. 600. : 


21 France—Great Brirain.- Declaration signed in London, confirm- 
. ing protocol of Jan. 10, 1924, defining boundary between Anglo- 
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January, 1924 d . 
Egyptian Sudan and French Equatorial Africa. Text: J. O., 
Feb. 27, 1924, p. 2019. j 


21 Lenin, NickOoLAr Premier of Russia died at Gorky, aged 54. 
. Wash. Post, Jan. 23, 1024, p. 1. Times, Jan. 23, 1924, p. 8, 12. 
22 Hungarian Reconsrruction. Report of Financial Committee of 
ipi JLeague, and two protocols relating to political conditions and 
ures to be taken by Hungary, transmitted to Reparation 
Ciis by Hungarian Committee of the League Council. 
fL. N. M. S., Feb. 15, 1924, p. 4. 


23 sub Bmrramv— UNiTED STATES. Ship liquor treaty signed in 

Washington to become effective on exchange of ratifications. 

P Times, Jan. 24, 1024, pp. 11-12. Text: N. Y. Times, March 5, 
7 1924, p. 19; Cong. Rec., Mar. 13, 1924, p. 4235; Cmd. 2063. 


5 CZECHOSLOVAKIA—FRANCE. Treaty of alliance and friendship 
" signed at Paris. Times, Jan. 26, 1924, p. 9. Ga. de Prague, Jan. 
/ 80, 1924, p. 1. Text: Europe, Feb. 2, 1924, p.154. Nation (N. Y.), 

4 Feb. 27, 1924, p. 241. ` 


27 | BurnGARIA—SERERIA. Final clauses of recent protocols, including 
agreement for payment of Serbia’s war debt to Bulgaria, registered 
at League of Nations. Wash. Post, Jan; Z8, 1924, p. 2. 


27 lvAnx—SERB1iA. “Pact-of amity,” additional protocol, and Fiume 
_ treaty (annexing Fiume to Italy) signed at Rome. Text: Times, 
Jan. 80, 1924, p. 10; Europe, Feb. 16, 1924, p. 214; Nation (N. Y.), 

March 19, 1924, p. 326. 


28 FRANcE—Tuwis. Convention relating to war profits, signed at 
. Paris, Jan. 22, 1924, promulgated in France. Text: J. O., Jan. 29, 
1924, p. 994. . 


28 UNIVERSITY INFORMATION OrricE. International Office, authorized 
by Fourth Assembly of the League of Nations on Sept. 29, 1923, 
announced its plans. L. N. M. S., Jan., 1924, p. 8. . 


99 Grence—Unirep STATES. Diplomatie relations resumed. Press 
notice, Jan. 29,1924. Cur. Hist., March, 1924, 19: 1090. 


- 8l Cz8CHOSLOVAKIA—DENMARK. Commercial convention signed at 
eae Prague, based on most- Mored nanos treatment. Ga. de Prague, 
Feb. 6, 1924, p. 3. 


February, 1924 
1-2 Great Britrarmy—Sovier Russia. By note of Feb. 1, British govern- 
' ment recognized Union of Socialist Soviet. Republics. Text: 
Times, Feb. 2, 1924, p. 10. ¿On Feb. 2, declaration issued by 
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February, 1924 : 
Second Congress of Soviets of the U.S.S. R. On Feb. 8, Russian 
government sent reply to note of Feb. 1. Text: Times, Feb. 9, 
- 1924, p. 100; Russian information, Feb. 16, 1924, p. 105. 


1 Honpuras. Dictatorship proclaimed by Lopez Gutierrez, followed 
.by revolutionary movement against him. Cur. Hist. „March, 1924, 


19: 964. ` 
1 - IRISH BOUNDARY CONFERENCE. Opened in London. Pimes, Feb. 
2, 1924, p. 10. \ 


after making arrangements made necessary by Lenin’s death. 
New constitution of the Union has entered into force. Times, Feb. 
5, 1924, p. 10. 


3 Wiison, Wooprow. Died in Washington, aged 67 years. Cu 
Hist., March, 1924, 19: 887. : 


6 Avsrria—Rvumania. Commercial treaty, based on most-favored- 
' nation principle, signed at Bucharest. N. Y. Times, Feb. 7, 1924, — 


p. 5. 


7 CHINA-——GERMANY. Reached agreement under which Germany's 
war indemnity to China is fixed at $100,000,400, less the claims of 
certain firms for property confiscated by China on entering the 
war. Times, Feb. 8, 1924, p. 10. . 


7 ` FRANCE—SPAIN. Exchanged letters KERE ipponin of Tangier 
. convention of Dec. 18, 1923. Times, Feb. 15 and 18, 1924, pp. 
11 and 18. i 


7 Irary—Sovær Russia. Commercial treaty signed at Rome, 
establishing de jure recognition of Russian government. Wash. 
Post, Feb. 8, 1924, p. 3. Times, Feb. 9, 1924, p. 9. 


7 LzAGUE oF Nations.. Arms Limitation Commission. First confer- 
: ence ended. United States officially represented. N. Y. Times, 
Feb. 8, 1924, p. 5. 


7 NICARAGUA— UNITED STATES. Text of notes exchanged RE the 
two governments on Oct. 8 and Dee. 13, 1923, relating to with- ` 
drawal of, United States marines at Managua and establishment of 

: efficient constabulary, made publie. Press notice, Feb. 7, 1924. 


z iX, : 
2 - Union or Socrarist Soviet RePuBLICS. Congress Lens et 








10. CzEcHOSLOVAKIA—HUNGARY. Two protocols signed relative to 
application of decision of League of Nations of April 23, 1923, on 
delimitation of frontier in region of Somosov. Ga. de Prague, Feb. 
12, 1924, p. 1. ^ 5 
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February, 1924 i i 

13 HowpuRAs—UxrcED Srares. Diplomatic relations severed, be- 
cause of failure of political factions in Honduras to reach agreement 
to restore consżitutional government by peaceful means. Wash. 
Post, Feb. 14, 1924, p. 3. N. Y. Times, Feb. 14, 1924, p. 3. 


15  Isuz ow PINES. Treaty between Cuba and the United States, con- 
ceding the Isle of Pines to Cuba, favorably reported by Senate 
Coynmittee on dac Relations. Wash. Post, Feb. 16, 1924, p. 4. | 


J - INTERNATIONAL CONVENTIONS 






zechoslovakia. Nov. 23, 1923. Monit., Feb. 10, 1924, p. 627. 


ÁGRICULTURAL WORKERS’ Associations. Geneva, Nov. 12, 1921. 
atification: 

Poland. Dec. 4, 1€28. J. L.O. B., Dec. 26, 1923, p. 271. 
Sweden. - I. L. O. B., Dec. 12, 1923, p. 260. — 


' ARBITRATION Cuauses. Protocol. Geneva, Sept. 24, 1923. 
Text and Signatures. L. N. O. J., Jan., 1924, p. 235. 


COMMERCIAL STATISTICS. Brussels, Dec. 31, 1923. 


Adhesion: 
Hungary. Jan. 21,1924. E. G, Feb. 6, 1924; D. 28. 


COPYRIGHT CONVENTION. Montevideo, Jan. 11, 1889. 

` Adhesion: 
Austria. ‘Dec. 3, 1923. Monit., Feb. 27, 1924, p. 942. 

Copyrient Union. Revision. Berlin, Nov. 18, 1908. Protocol, Berne, 
Mar. 20, 1914. ; 


Adhesion: ; : 
Canada. Jan. 1, 1924. E.G., Feb. 6, 1924, p. 24. 


Customs DOCUMENTS. Santiago, May 3, 1923. 
Ratification: 
Brazil. Jan. 18, 1924. P. A. U., March, 1924, p. 308. 
United States. Feb. 18, 1924. Long; Rec., Feb. 18, 1924, p. 2658. 


‘Exes NaviGATION. Dresden, Feb. 22, 1922. Additional protocol, Prague, 
Jan. 27, 1923.- 


Promulgation: 
France. Feb. 7, 1924. J.O., Feb. 9, 1924, p. 1402. 


EMPLOYMENT OF CHILDEEN AT SEA. Genoa, July 9, 1920. 
Ratification: 
Poland. Dec. 4, 1€28. I. L.O. B.,gDec. 26, 1923, p. 270. 
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EMPLOYMENT OF CHILDREN IN ÁGRICULTURE. Geneva, Nov. 16, 1921. . 
Ratification: 
Poland. Dec. 4, 1923. I. L. O. B., Déc. 26, 1923, p. 271. 
Sweden. Nov. 27, 1923. I. L.O. B., Des. 12, 1923, p. 260. 


EMPLOYMENT OF CHILDREN IN y INDUSTRY. Washington, Nov. 28, 1919. 
Ratification: 
Poland. Dec. 4, 1923. I. L. 0. B., Dec. 26, 1923, p. 2i. 


EMPLOYMENT or YouNG PERSONS as TRIMMERS AND Sromis. Geneva, 
Nov. 11, 1921. 
Rakean: 
Poland. Dec. 4, 1923. I. L.O. B., Dec. 26, 1923, p. 271. 


EMPLOYMENT (FINDING) FOR SEAMEN. Genoa, July 10, 1920. 
Ratification: 
Poland. Dec. 4, 1923. I. L. O. B., Dec. 26, 1923, p. 270. 


FREEDOM or TRANSIT. Barcelona, April 20, 1921. 
Ratification: 
Austria. Nov. 15, 1923. L. N. 0. J., Jan., 1924, p. 105. 


Geneva Convention.. Aug. 22, 1864. Revisions. 
Adhesion: 
Austria. Jan. 27, 1924. E. G., Feb. 6, 1924, p. 19. 


INTERNATIONAL EXCHANGE OF DOCUMENTS AND PUBLICATIONS. Brussels, 
March 15, 1886. : 
Adhesion: 
Hungary. July 30, 1923. Monit., Feb. 2, 1924, p. 515. 


Leacus or Nations. ‘Covenant. Protocol of Amendments. Geneva, 
Oct. 3-5, 1921. 
Ratification: : 
Albania. (Art. 4, 6) Jan. 22, 1924. L. N. M. S., Jan., 1924, p. 3. 
Monit., Feb. 7, 1924, p. 580. 
Latvia. (Art. 26). L. N. M. S., Dec., 1923, p. 292. 
Portugal. (Art, 4, 6, 12, 13, 15, 16, 26) Oct. 5, 1928. L. N. O. J., 
Dec., 1923, p. 1519. 
Spain. (Art. 6) L. N.M. S., Jan., 1924, p. 3. 
Uruguay. (Art. 4, 6, 12, 18, 15, 16, 26) L. N. M.S., Jan., 1924, p. 3. 
Signature: 
Canada. (Art. 16) L. N. M. S., Nov., 1923, p. 269. 


LETTERS, ETC., OF DECLARED VALUE. Madrid, Nov. 20, 1920. 
Adhesion: 
Great Lebanon. 
Syria. Monit., Nov. 25, 1923, p. 5635. 
. Palestine. Monit., Dec. 17-18, 1923, p. 5962. 


t 
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Ratification: 
Brazil. Oct. 31,1923. Ga. de Madrid, Feb. 14, 1924, p. 812, 


Maritime Conventions: (1) Collisions. (2) Salvage at sea. Brussels, 
Sept. 23, 1910. 

` Adhesion: 
Spain. Monit., Dec. 6, 1923, p. 5807. 


MEDICAL EXAMINATION OF YOUNG PERSONS EMPLOYED AT SEA. Geneva, 
Nov. 10, 1921. 
Ratification: i ' 
Polaíd. Dee. 4, 1923, I. L. O. B., Dec. 26, 1923, p. 271. 


MERCHANDISE CLASSIFICATION. Santiago, May 3, 1923. 
Ratification: 
Brazil. Jan. 19, 1924. . P. A. U., March, 1924, p. 308. 
/ United States. Feb. 18, 1924. Cong. Rec., Feb. 18, 1924, p. 2659. 


/oNEY Orpers. Madrid, Nov. 30, 1920. 
porte 
Great Lebanon. 
Syria. Monit., Nov. 25, 1923, p. 5635. 
‘Ratification: 
Brazil. Oct. 31, 1923. 
Greece. Nov. 10, 1923. Ga. de Madrid, Feb. 14, 1924, p. 812. 


MOTOR VEHICLES, INTERNATIONAL CORSUHATIDN or. Paris, Oct. 11, 1909. 
Adhesion: 
Alderney Island. Aug. 5, 1923. E.G., Nov. 21, 1923, p. 420. . 


NavigABLE WarERWAXS. Convention and Protocol. Barcelona, April 
20, 1921. 
Ratification: 
Austria, Nov. 15, 1923. L. N. O. J., Jan., 1924, p. 105. 


Niet Work or Youne PERSONS. Washington, Nov. 28, 1919. 
Ratification: 
‘Poland. Dec. 4, 1923. I.L.O. B., Dec..26, 1923, p. 270. 


PAN-AMERICAN ARBITRATION. Santiago, May 3, 1923. 
Ratification: 
Brazil Jan. 19, 1924. . P. A. U., March, 1924, p. 308. 


PanczL Posr. Madrid, Nov. 30, 1920. 
Ratification: 
Brazil. Oct. 31, 1923. Ga. de Madrid, Feb. 14, 1924, p. 812. 


PROTECTION oF InpusTRIAL PROPERTY. Paris, March 20, 1883. Revision, 
Brussels, Dec. 14, 1900; Washington, June 2, 1911. 
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Adhesion: : 
Esthonia. Dec. 18, 1923. E. G., Jan. 16, 1924. Monit., Jan. 27, 
1924, p. 422. i 
RApIoTELEGRAPI CONVENTION. london, July 5 5, 1912. 
Adhesion: 
Reunion Island. Jan. 21, 1924. Monit., Feb. 9, 1924), p. 615. 
SANITARY Convention. Paris, Dec. 3, 1903. p 
Declaration: 







Hungary. Jan. 14, 1924, E. G, Feb. 6; 1924, p. 20. x 
SANITARY CONVENTION. Venice, March 19, 1897. "o 
Adhesion: i 
Czechoslovakia. E. G., Dec. 8, 1923, p. 444. Monit., Dec. 10, 1923, 
p. 5940. à 
SrrrzBzRGEN. Paris, Feb. 9, 1920. 
Ratification: 


United States. Feb. 18,1924. Cong. Rec., Feb. 18, 1924, p. 2651. 
TELEGRAPH. St. Petersburg, July 22, 1875. Supplement, Lisbon, Jurtye 
11, 1908. 
Adhesion: 
‘Great Lebanon. . f i 
Syria.. Monit., Jan. 31, 1924, p. 484. 
TRADE MARES. Tango. May 8, 1923. 
. Ratification: 
Brazil Jan. 19, 1924. P.A. U., March, 1924, p. 308. 
UNEMPLOYMENT CONVENTION. Washington, Nov. 28, 1919. 
Ratification: ^ 
Poland. Dee. 4, 1923. I. L. O. B., Dec. 26, 1923, | D. 270. . 
UNEMPLOYMENT INDEMNITY IN CASE oF Loss OF SHIP. Genoa, July 9, 1920. 
Ratification: : 
Poland. Dec. 4, 1923. I. L.O. B., Dec. 26, 1923, p. 270. 
UNIVERSAL POSTAL Unton. Revision. Madrid, Nov. 30, 1920. 
| Adhesion: 
Esthonia. Oct. 30, 1923. E. G., Feb. 6, 1924, p. 21.. 
Great Lebanon. 
Syria. Monit., Nov. 25; 1923, p. 5635. 
Ratification: 
Brazil. Oct. 31, 1923. Ga. de Madrid, Feb. 14, 1924, p. 812. 
Dominican Republic. Monit., Dec. 22, 1923, p. 6049. 


WEEKLY Rest IN INDUSTRY. Geneva, Nov. 17, iets 
Ratification: . 
Esthonia. Nov. 30, 1923. 
Poland. Dec. 4, 1923. I. e O. B., Dec. 26, 1923, p. 270. 
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. Warre Leap in Paint. Geneva, Nov. 19, 1921. 
` Ratification: 
Poland. Dec. 4, 1923. J. L. O. B., Dec. 26, 1923, p. is 
Sweden. J. L. O. B., Dec. 12, 1923, p. 260. 


Waitt Puosrnorus IN Marcus. Berne, Sept. 25, 1906. 
Adhesion: + l 
China. Dec. 6, 1923. Monit., Jan. 6, 1924, p. 66. 
WHITE Stave TRADE. Paris, May 4, 1910. : 
Adhesion: : 
Isle óf Jersey. 


Islg¢ of Guernsey. lí 
Igle of Man. Monit., Nov. 24, 1923, p. 5622. 
w . 


Ate Stave TRADE, Geneva, Sept. 30, 1921. 
Beatification: 
4 Portugal. Dee. 27, 1923. Monit., Jan. 20, 1924, p. . 263. 


ORKMEN'8 COMPENSATION IN AGRICULTURE. Geneva, Nov. 12, 1921. 
Ratification: 

Poland. Dec. 4, 1928. I. L.O. B., Dec. 26, 1923, p. 271. 
Sweden. I. L. O. B., Dec. 12, 1923, p. 260. l 






M. Auice MATTHEWS. 


PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 
f \ 
. GREAT BRITAIN D A 


American dius of Occupetion in the Rhineland. Coxrespondence 
regarding the reimbursement «(f the costs. (Misc. No. 6, 1923.) Cmd. 
1973. 64d. i 


Anglo-Afghan trade convention, signed at Kabul, June 5, 1928. 
Series, 1023, No. 21.) 34d. 


Anglo-Italian arbitration. Notes exchanged further renewing the agyree- 
ment of Feb. 1, 1904. London, Aug. 14, 1923. (Treaty Series, 1923, 
22.) 24d. 


Arbitration agreement between Great Britain and France. Renewa 
(Treaty Series, 1923, No. 20.) 24d. 


British mandated territory and Belgian. mandated territory in Eas 
Africa. Correspondence regarding the modification of the bounda 
(Cmd. 1974, in continuation of Cmd. 1794.) 2s. $d. 


Canada and France. Commercial convention, signed at Paris, De 
1922. . (Treaty Series, 1923, No. 25.) 1s. 1d. 


Commercial travelers’ samples. Agreement between Gre 
the Czecho-Slovak Republic. Signed at London, Jan. 
Series, 1923, No. 19.) 23d. 


Egyptian Indemnity Act. Despatch from H. M. High 
Egypt enclosing the decision of the Council of Ministers relative 
Indemnity Act. Text of the Indemnity Act and notes exchanged with the 
Egyptian Government. (Treaty Series, 1923, No. 32.) 64d. 


Egyptian law relating to the conditions of uervice, retirement and dis- 
missal of officials, employees and agents of foreign nationality. (Law No. 
28 of 1923); together with notes exchanged between the British and Egyptian 
Governments. (Treaty Series, 1923, No. 33.) 64d. z 


Flag of states having no seacoast, Declaration recognizing the right toa, - 
signed at Barcelona, April 20,1921. (Treaty Series, 1923, No. 29.) 23d. 


Freedom of transit. Convention and statute, signed at Barcelona, April 
20,1921. (Treaty Series, 1923, No. 27.) 64d. 


1 Parliamentary and official publications of Great Britain may be obtained for the amount 
noted from the Superintendent of Publications, H. M. Stationery Office, Imperial House, 
Kingsway, London, W. C. 2. 
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German Reparation (Recovery) Orders. Nos. 2 and 3, Oct. 29, 1923. 
(8. R. & O. 1923, Nos. 1320 and 1821.) 13d. each. 

International eónvention for the suppression of the traffic in women and 
children. Opened for signature at Geneva from Sept. 30, 1921, to March 
31, 1922. (Treaty Series, 1923, No. 26.) 64d. 

International uniformity and perfection of the metric system. Inter- 
national convention of Oct. 6, 1921, modifying the international convention 
of May 20, 1875; together with the international convention of 1875. 

- (Treaty Series, 1923, No. 24.) 64d. 

Arbitral Tribunals. T'ribunauz arbitraux mistes. Recueil des 

decisions. Nos. 28-29-30. July to Sept. 1923. (Combined.) Foreign 

18s. 33d. i 

Wationality of married women. Report by the select committee ap- 

‘Pointed to join with a committee of the House of Commons; with proceed- 

ings, minutes of evidence and appendices. (H. C. Reports and Papers, 
Sess. 1923, No. 115.) 5s. 24d. NE 

^ Navigable waterways of international concern, Convention and statute 
on the régime of; with additional protocol to the convention. Signed at 
Barcelona, April 20, 1921. (Treaty Series, 1923, No. 28.) 63d. 

Oyster fisheries outside territorial waters in the seas lying between the 
coasts of Great Britain and those of France. Declaration by the British and 
French Governments, signed at Paris, Sept. 29, 1923. (Treaty Series, 
1923, No. 31.) 24d. l 

Palestine. Proposed formation of an Arab agency. Correspondence 
with the High Commissioner for Palestine. (Cmd. 1989.) 33d. 

Patents of Turkish nations vested in Custodian. Order of the Board of 
Trade, Oct. 26, 1923, for the restoration of vested patents and vested 
applications. (S. R. & O. 1923, No. 1386.) 13d. 

Permanent Court of International Justice. Protocol establishing, signed 
at Geneva, Dec. 16, 1920. (Treaty Series, 1923, No. 23.) 64d. 

United Kingdom and Latvia. Treaty of commerce and navigation, signed 
at London, June 22, 1923. (Treaty Series, 1923, No. 30.) 33d. 
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Allegiance. Brief on behalf of United States on question of diverse 
nationality. Mixed Claims Commission, United States and Germany. 1923. 
15 p. 7 SEEI 
Claim of Government of Netherlands against United States for personal 
injuries sustained by Arend Kamp and Francis Gort while U. S. S. Canibas 


2 When prices are given, the document in question may be obtained for the amount noted 
from the Superintendent of Documents, Governthent Printing Office, Washington, D. C. 
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was loading at Rotterdam. Letter recommending appropriation, Dec. 20, 
19283. 4p. (S. doc. 11, 68th Cong. Ist sess.) Paper, 95 State Dept. 


Immigration. Selection of immigrants at the source. | \ Brief submitted 
by John C. Box. 1923. 10p. Immigration and N cluralization Committee. 


Inter-American High Commission, United States Section. Reports of 
Secretary submitted Jan. 10 and Ost, 22, 1923. 78 p. [English and 
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International American Conference. Quinta Conferencia Internacional 
Americana, Santiago de Chile, 25. de Marzo-3 de Mayo, 1923. 
` Convenciones, y resoluciones. 1923. 63 p. Pan-American Union: 


International communications and international telegraph convention, 
St. Petersburg, 1875, Lisbon, 1908. By P. E. D. Nagle. 1923. 68 p\ il 
map. Foreign and Domestic Commerce Bureau. (Miscellaneous Series 1214) 
Paper, 10c. 


League of Nations, its Gods; and its law, and American cooperation for 
world peace. By David Jayne Hill. 24p. (8. doc. 9, 68th Cong. 1st sess.) 
.[From Saturday Evening Post, Aug. 11 and Nov. 3, 1923.] Paper, 5c. 


Limitation of naval armament. Treaty between United States, British 
Empire, France, Italy and Japan, signed at Washington, Feb. 6, 1922, 36 p. 
(Treaty Series 671). French and English. State Dept. 


Lusitania, Steamship. Opinion of Mixed Claims Commission, United 
States and Germany. Nov. 1, 1923. 17-32 p. 


Mixed Claims Commission, United States and Germany. Administrative 
‘decision No. 1 dealing with liabilities of Germany on all claims (save those 
expressly excepted) asserted by United States in behalf of its nationals. 
Nov. 1, 1923. 3p. 


Administrative decision No. 2, dealing with functions of com- 
' mission and announcing FORdAmeb rules of decision. Nov. 1, 1923. 
15 p. 


Monroe Doctrine, Observations on. Address by Charles E. Hughes, 
Secretary of State, delivered before American Bar Association, Minneapolis, 
. Minn., Aug. 30, 1923. 20p. State Dept. (Spanish edition issued by Pan- 

American Union.) E : 


One hundred years of. By Henry Cabot Lodge. 14 p. (B. 
doc. 8, 68th Cong. Ist sess.) [From Seribner's Magazine, Oct., 1923.] 
Paper, 5c. 








Russia. Foreign capital investments in Russian industries and com- 
merce. By L. J. Lewery. 1928. 28 p. Foreign and Domestic Commerce 
Bureau. (Miscellaneous Series 124) Paper, 5c. 
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Tariff. Agreement effected by exchange of notes between United States 
and Brazil according mutual unconditional most-favored-aation treatment 
in customs matters! ' Signed at Washington, Oct. 18, 1923. 4p. (Treaty 
Series 072.) State’ Dept. : 


Trade marks./ Convention for protection of commercial, indüstrial, and 
agricultural tragle marxs and commercial names, signed in Santiago, Chile, 
Apr. 28, 19237 68 p. (English, Spanish, Portuguese and French.) Inter- 
American High Commission. . i : 

Universal Postal Unton. Report of committee to rearrange convention of 
Madrid find recommend any changes deemed necessary ia anticipation of 
Stockhgim congress to meet June 4, 1924. 91 p. Post Office Dept. ` 






World War Foreign Debt Commission and obligations of foreign govern- 
ments. Extract from report of Secretary of Treasury on state of finances, 


fiscal year 1923. 29 p. Treasury Dept. " 
GxzonaxE A. Finca. 
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JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


PORTERFIELD AND MIZUNO V. WEBB AND WOOLWIN 


Supreme Court of the United States 
Decided November 12, 1923 








‘Appellants brought this suit to enjoin the above named Attorney 
and District Attorney from enforcing the California Alien Land Law, 
mitted by the initiative and approved by the electors, November 2, 1920. 

Appellants are residents of California. Porterfield is a citizen of the Ur- 
ted States and of California. Mizuno was born in Japan of Japanese parent 
and is a subject of the Emperor of Japan. Porterfield is the owner of a farm 
in Los Angeles County containing eighty acres of land, which is particularly 
adapted to raising vegetables, and which for some years has been devoted 
to that and other agricultural purposes. The complaint alleges that Mizuno 
is a capable farmer and a desirable person to become a tenant of the land, 
and that Porterfield desires to lease the land to him for a term of five years, 
and that he desires to accept the lease, and that the lease would be made but 
for the act complained of. And it is alleged that the appellees, as Attorney 
General and District Attorney, have threatened to enforce the act against 
the appellants if they enter into such lease, and will forfeit, or attempt to 
forfeit, the leasehold interest to the State and will prosecute the appellants 
criminally for violation of the act.: It is further alleged that the act is so 
drastic and the penalties attached to a violation of it are so great that neither 
of the appellants may make the lease even for the purpose of testing the 
constitutionality of the act, and that, unless the court shall determine its 
validity in this suit, appellants will be compelled to submit to it, whether 
valid or invalid, and thereby will be deprived of their property without due 
process of law and denied equal protection of the laws. 

Appellants made a motion for a temporary injunction to restrain appellees, 
during the pendency of the suit, from bringing or permitting to be brought 
any proceeding for the purpose of enforcing the act against the appellants. 
This was heard by three judges as provided in section 266 of the Judicial 
Code. The motion was denied. 

‘The act provides in sections 1 and 2 as follows: 

Section 1. All aliens eligible to citizenship under the laws of the — 
United States may acquire, possess, enjoy, transmit, and inherit real , 
property, or any interest therein, in this state, in the same manner and 

 2639U. S. 225, 
344 1 
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to the same extent as citizens of the United States, except as otherwise 
provided by the laws of this state. 

Section 2. All aliens other than those mentioned in section one of 
this act may acquire, possess, enjoy and transfer real property, or any 
interest therein, in this state, in the manner and to the extent, and for 
the purpose-preseribed by any treaty now existing between the govern- 
ment of the United States and the nation or country of which Such alien 
is a citizen or subject, and not otherwise. 


Other sections provide penalties by eacheat and imprisonment for violation 
of section/2. 

The tfeaty - botwesn. the United States. and Japan (37 Stat. 1504-1509) 
confer upon Japanese subjects the privilege of acquiring or leasing 
land fdr agricultural purposes. Terrace et al. v. Thompson, 263 U. S. 197. 

Appellants contend that the law denies to ineligible aliens equal protec- 
tioy of the laws secured by the Fourteenth Amendment, because it forbids 
them to lease land in the State although the right to do so is conferred upon 

#1 other aliens. They also contend that the act is unconstitutional because 
it deprives Porterfield of the right to enter into contracts for the leasing of his 

/ realty, and deprives Mizuno of his liberty and property by debarring him 
from entering into à contract for the papane of earning a livelihood in a 
lawful occupation. 

This case is similar to Terrace et al. v. Thompson, supra. In that case 
the grounds upon which the Washington Alien Land Law was attacked in- 
cluded those on which the California act is assailed in this case. There the 
prohibited class was made up of aliens who had not in good faith declared 
intention to become citizens. The class necessarily includes all ineligible 
aliens and in addition thereto all eligible aliens who have failed so to declare. 
In the case now before us the prohibited class includes ineligible aliens only. 
In the matter of classification, the States have wide discretion. Each has 
its own problems, depending on circumstances existing there. It is not al- 
ways practical or desirable that legislation shall be the same in different 
States. We cannot say that the failure of the California Legislature to ex- 
tend the prohibited class so as to include eligible aliens who have failed to 
declare their intention to become eitizens of the United States was arbitrary 
or unreasonable. See Miller v. Wilson, 236 U. S. 373, 388, 384, and cases 
cited. 

Our decision in Terrace et al, v. Thompson, Sunes, controls the decision of 
all questions raised here. 





The order of the Disirict Court is affirmed. 


4 
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TERRACE ET AL. Y. THOMPSON! 


' Supreme Court of the United States M 


N 


Decided November 12, 1923 i4 


Appellants brought this suit to enjoin the Attorney Generahof Washington 
from enforcing the Anti-Alien Land Law of that State, Chapter 50, Laws, 
-1921, on the grounds that it is'in conflict with the due process and equal pro- 
tection clauses oi the Fourteenth Amendment; with the treaty between the 
United States and J span, and with certain provisions of the Constitution of 
the State. . 

'The appellants are residents of Washington. The Terraces are ditizens . 
. of the United States and of Washington. Nakatsuka was born in Japon. of 

Japanese parents and is a subject of the Emperor of Japan. The Terraces 
are the owners of a tract of land in King County which is particula 
adapted to raising vegetables, and which for a number of years had been dà- 
voted to that and other agricultural purposes. The complaint alleges that 
Nakatsuka is a capable farmer and will be a desirable tenant of the land; 
that the Terraces desire to lease their land to him for the period of five years; 
that he desires to accept such lease, and that the lease would be made but 
for the act complained of. And it is alleged that the defendant, as Attorney 
General, has threatened to and will take steps.to enforce the act against the 
appellants if they enter into such lease, and will treat the leasehold interest 
as. forfeited to the State, and will prosecute the appellants criminally for 
violation of the act; that the act is so drastic and the penalties attached to its 
violation are so great that neither of the appellants may make the lease 
even to test the constitutionality of the act, and that, unless the court shall 
determine its validity in this suit, the appellants will be compelled to sub- 
mit to it, whether valid or invalid, and thereby will be deprived of their 
property without due process of law and denied the equal protection of the 
laws. 

The Attorney General made a motion to dismiss the amended combats 
upon the ground that it did not state any matters of equity or facts sufficient 
to entitle the appellants to relief. The District Court granted the motion 
and entered a decree of dismissal on the merits. The case is here on appeal 
from that decree. 

Section 33? of Article II of the Constitution of Washington proita; the 

1263 U. S. 197. 

2 Section 33. The ownership of lands by aliens, other than those who in good faith have 
declared their intention to become citizens of the United States, is prohibited in this state, 
- except where acquired by inheritance, under mortgage or in good faith in the ordinary 
course of justice in the collection of debts; and all conveyances oi land hereafter made to any 
alien directly or in trust for such alien shall be void; Provided, that the provisions on this 


section shall not apply to lands containing valuable deposits of minerals, metals, iron, coal, 
or fire clay, and the necessary land for elis and machinery to be used in the development 
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ownership of land by aliens other than those who in good faith have declared 
intention to become citizens of the United States, except in certain instances 
not here involved. ‘The act? provides in substance that any such alien shall 
not own, take, have or hold the legal or equitable title, or right to any benefit 
of any land as defined i in the act, and that land conveyed to or for the use of. 
aliens in violation of the state constitution or of the act shall thereby be for- 
feited to the State. And. it is made a gross misdemeanor, punishable by 
fine or imprisonment or both, knowingly to transfer land or the right-to the 






Attorney General and the prosecuting attorneys of the several counties are 
chafged with the enforcement of the act. 
. The Attorney General questions the jurisdiction of the court to grant 
uitable relief even if the statute be unconstitutional. He contends that 
che appellants have a plain, adequate and speedy remedy at law; that the ` 
case involves but a single transaction, and that, if the proposed lease is 
made, the only remedy which the State has, so far as civil proceedings are 
concerned, is an eschea; proceeding in which the validity of the law com- 
plained of may be finally determined; that an acquittal of the Terraces of the 
.eriminal offense created by the statute would protect them from further 
prosecution, and that Nakatsuka is liable criminally only upon his Hüte to 
disclose the fact that he holds an interest in the land. 

The unconstitutionality of a State law is not of itself ground for tla 
relief in the courts of tke United States. That a suit in equity does not lie 


thereof and the manufacture of the products therefrom. Every corporation, the majority 
of the capital stock of which is owned by aliens, shall be considered an alien for the purpose of 
this prohibition. 

3 Section 1. In this act, unless the context otherwise requires, 

(a) "Alien" does not include an alien who has in good faith declared his intention to be- 
come 2 citizen of the United States, but does include all other aliens and all corporations and 
other organized groups of persons a majority of whose capital stock is owned or controlled by 
aliens or a majority of whose members are aliens; 

(b) “Land” does not include lands containing valuable deposits of minerals, metals, 
iron, coal or fire clay or the necessary land for mills and machinery to be used in the develop- 
ment thereof and the manufacture of the products therefrom, but does include every other 
kind of land and every interest therein and right to the control, possession, use, enjoyment, 
rents, issues or profits thereof. í 

(d) To “own” means to have the legal or equitable title to or the right to any benefit of; 

(e) “Title” includes every kind of legal or equitable title; 


` Section 2. An alien shall not own land or take or hold title thereto. No person shall 
take or hold land or title to land for an alien. Land now held by or for aliens in violation of 
the constitution of the state is forfeited to and declared to be the property of the state. Land 
hereafter conveyed to or for the use of aliens in polation of the constitution or of this act 
shell thereby be forfeited to and become the property of the state. 
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where there is a plain, adequate and complete remedy at law is so well under-" 
stood as not to require the citation of authorities. But the legal remedy 
must be as complete, practical and eficient as that: which equity could 
afford. Boise Artesian Water Co. v. Boise City, 213 U: 8. 276, 281; Walla 
Walla City v. Walla Walla Water Co., 172 U. 8. 1, 11, 12>, Equity jurisdic- 
tion will be exercised to enjoin the threatened enforcemeiN of a state law 
which contravenes the Federal Constitution wherever it is essential in order 
effectually to protect property rights and the rights of person against in- 
juries otherwise irremediable; and in such a case a person, who 







v. Raich, 239 U. S. 33, 37, 88. See also Ez parte Young, 209 U. S. 123, 1155, 
162; Adams v. Tanner, 244 U. S. 590, 592; Greene v. Louisville & Interurban 
Railroad Co., id. 499, 506; Home Telephone & Telegraph Co. v. Los Angel 
227 U.S. 278, 293; Philadelphia Co. v. Stimson, 223 U. S. 605, 621; Western! 
Union Telegraph Co. v. Andrews, 216 U. S. 165; Dobbins v. Los Angeles; 
195 U. S. 223, 241; Davis & Farnum Manufacturing Co. v. Los Angeles, 
189 U. S. 207, 217. 

The Terraces’ property rights in the land include the right to use, lease 
and dispose of it for lawful purposes (Buchanan v. Warley, 245 U. S. 60; 74), 
and the Constitution protects these essential attributes of property (Holden 
v. Hardy, 169 U. S. 366, 391), and also protects Nakatsuka in his right to 
earn a livelihood by following the ordinary oecupations of life. .'Truax v. 
Raich, supra; Meyer v. State of Nebraska, 262 U. S. 890. If, as claimed, the 
state act is repugnant to the due process and equal protection clauses of the 
Fourteenth Amendment, then its enforcement will deprive the owners of 
their right to lease their land to Nakatsuka, and deprive him of his right to 
pursue the occupation of farmer, and the threat to enforce it constitutes a 
continuing unlawful restriction upon and infringement of the rights of ap- 
pellants, as to which they have no remedy at law which is as practical, effi- 
cient or adequate as the remedy in equity. -And assuming, as suggested by 
the Attorney General, that after the making of the lease the validity of the 
law might be determined in proceedings to declare a forfeiture of the property 
to the State or in criminal proceedings to punish the owners, it does not fol- 
low that they may not appeal to equity for relief. No action at law can be 
initiated against them until after the consummation of the proposed lease. 
The threatened enforcement of the law deters them. In order to obtain a 
remedy at law, the owners, even if they would take the risk of fine, imprison- 
ment and loss of property: must continue to suffer deprivation of their right 
to dispose of or lease their land to any such alien until one is found who will 
join them in violating the terms of the enactment-and take the risk of for- 
feiture. Similarly Nakatsuka muX continue to be deprived of his right to 
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follow his occupation as farmer until a land owner is found who is willing to 
make a forbidden transfer of land and take the risk of punishment. ' The 
owners have an interest in the freedom of the alien, and he has an interest in 
their freedom, to make the lease. The State act purports to operate directly 
upon the consummation of the proposed transaction between them, and the . 
threat and purpose of the Attorney General to enforce the punishments and 
forfeiture prescribed prevents each from dealing with the other. Truax ». 

Raich, supra,’ They are not obliged to take the risk of prosecution, fines 

and imprisghment and loss of property in order to secure an adjudication of 

their ri The complaint presents a ease in which equitable relief may 
' be bad jm the law complained. ofi is shown to be in contravention. of the Fed- 

eral Constitution. 

2. Is the act repugnant to the due process clause or the equal protection 

elausé of the Fourteenth Amendment? 
ppellants contend that the act contravenes the due process clause in 
th{at it prohibits the owners from making lawful disposition or use of their 
lind, and makes it a criminal offense for them to lease it to the alien, and 
prohibits him from following the occupation of farmer; and they contend 
that it is repugnant to the equal protection clause in that aliens are divided 
into two classes,—those who may and those who may not become citizens, 
one class being permitted, while the other is forbidden, to own land as de- 
fined. 

Alien inhabitants of a State, as well as all other persons vitin its jurisdic- 
tion, may invoke the protection of these clauses. Yick Wo v. Hopkins, 118 
U. 8. 356, 369; Truax v. Raich, supra, 39. The Fourteenth Amendment, as 
against the arbitrary and capricious or unjustly discriminatory action of the 
State, protects the owners in their right to lease and dispose of their land for 
lawful purposes and the alien resident in his right to earn a living by following 
ordinary occupations-of the community, but it does not take away from the 
State those powers of police that were reserved at the time of the adoption 
of the Constitution. Barbier v. Connolly, 113 U. S. 27, 31; Mugler v. 
Kansas, 123 U. S. 628, 663; Powell v. Pennsylvania, 127 U. S. 678, 683; In re. 
Kemmler, 136 U. S. 436, 449; Lawton.v. Steel, 152 U. 8. 133, 136; Phillips v. 
Mobile, 208 U. S. 472, 479; Hendrick v. Maryland, 235 U. S. 610, 622, 623. 
And in the exercise of such powers the State has wide discretion in determin- 
ing its own publie policy and what nieasures are necessary for its own pro- 
tection and properly to promote the safety, peace and good order of its 

people. 

And, while Congress has exclusive jurisdiction over immigration, naturali- 
zation ‘and the disposal of. the public domain, each State, in the absence of 
any treaty provision to the contrary, has power to deny to aliens the right to 
own land within its borders. Hauenstein v. Lynham, 100 U. S. 483, 484, 488; 
Blythe v. Hinckley, 180 U. S. 333, 340. Mr. Justice Field, speaking for this 
court (Phillips v. Moore, 100 U. S. 208) said (page 212): 

$ e 
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. , By the common law, an alien cannot acquire real property by opera- 
tion of law, but may take it by act of the grantor, and hold i$ until 
office found; that is, until the fact of alienage is authoritatively es- 
tablished by a public officer, upon an inquest held at the instance of the 
government.‘ 


State legislation applying alike and "mE to all iiid withholding 
from them the right to own land, cannot be said to be capricious or to amount 
io an arbitrary deprivation of liberty or property, or to transgress the due 
process clause. 

This brings us to a vüngidaration of appellants' contention that the act 
contravenes the equal protection clause.. That clause secures ca protec- 
tion to all in the enjoyment of their rights under like circumstances) In re 
Kemmler, supra; Giozza v. Tiernan, 148 U. S. 657, 662. But this does not 
forbid every distinction in the law of a State between citizens and jaliens 
resident therein. .In Truax v. Corrigan (257 U. S. 312), this Court sai} (p. 
337): : 

. In adjusting legislation to the need of the people of a State, the legis- 
lature has a wide discretion and it may be fully conceded that perfec 
uniformity of treatment of all persons is neither practical nor desirable, 
that classification of persons is constantly necessary. . . . Classifi- 
cation is the most inveterate of our reasoning processes. We can scarcely 
think.or speak without consciously or unconsciously exercising it. It 
must therefore obtain in and determine legislation; but it must regard 
real resemblances and real.differences between things, and persons, and 
. class them in accordance with their pertinence to the purpose in hand. 


The rights, privileges and duties of aliens differ widely from those of citi- 
. zens; and those of alien declarants differ substantially from those of non- 
declarants. Formerly in many of the States the right to vote and hold 
office was. extended to declarants, and many important offices have been . 
-held by them. But these rights have not been granted to nondeclarants. 
By various acts of Congress,* declarants have been made liable to. military 
duty, but no act has imposed that duty on nondeclarants. The fourth 
paragraph of Article I of the treaty invoked by the appellants, provides that 
the citizens or subjects of each shall be exempt in the territories of the other 
from eompulsory military service either on land or sea, in the regular forces, 
or in the national guard, or in the militia; also from all contributions im- 


1 In Fairfax's Devisee v. Hunter's Lessee, 7 Cranch 603, 609, 619, 620, it was said, per 
Story, J.: “It is clear by the common law, that an alien can take lands by purchase, though 
not by descent; or in other words he cannot take by the act of law, but he may by the act of 
the party. . . . In the language of the ancient law, the alien has the capacity to take, 
but not to Aold lands, and they may be seized into the hands of the sovereign.” See also 1 
Cooley’s Blackstone (4th ed.) 315, *372; 2 Kent’s Commentaries (14th ed.) 80, *54. : 

5 Act of March 3, 1863, c. 75, 12 Stat. 731; Act of April 22, 1898, c. 187, 30 Stat. 361; Act 
of January 21, 1903, e. 196, 32 Stat. 775; Act of June 3, 1916, c. 134, §§57, 111, 39 Stat. 197; 
Act of May 18, 1917, c. 15, $2; Act of July 9, 1918, e. 143; Act of August 31, 1918, c. 166, 


40 Stat. 76, 884, 955. 
* 
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posed in lieu of personal service, and from all forced loans or military exac- 
tions or contributions. The alien’s formally declared bona fide intention to 
renounce forever all allegiance and fidelity to the sovereignty to which he 
lately has been a, subject, and to become a citizen of the United States and 
permanently to reside therein® markedly distinguishes him from an ineligible 
alien or an eligible alien who has not so declared. 

By the statute in question all aliens who have not in good faith declared 
intention to ‘become citizens of the United States, as specified in section 1 
(a), are called “aliens,” and it is provided thatrthey shall no; “own” “land,” 

-as definéd in clauses (d) and (b) of section 1 respectively. The class so 
created, includes all, but is not limited to, aliens not eligible to become citi- 
zens. f Eligible aliens who have not declared their intention to become citi- 
zensfare included, and the act provides that unless declaranzs be admitted to 
Citizenship within seven years after the declaration is mace, bad faith will 
bef presumed. This leaves the class permitted so to own land made up of 
citizens and aliens who may, and who intend to, become citizens, and who in 
good faith have made the declaration required by the naturalization laws. 
The inclusion of good faith declarants in the same class with citizens does not 
unjustly discriminate against aliens who are ineligible or against eligible 
aliens who have failed to declare their intention. The classification is 
' based on eligibility and purpose to naturalize. Eligible aliens are free white 
persons and persons of African nativity or descent.” Congress is not tram- 
meled, and it may grant or withhold the privilege of naturalization upon any 
grounds or without any reason, a8 it sees fit. But it is nob to be supposed 
that its acts defining eligibility are arbitrary or;unsupported by reasonable 
considerations of public policy. The State properly may assume that the 
considerations upon which Congress made such classification are substantial 
and reasonable. Generally speaking, the natives of European countries are 
eligible. Japanese, Chinese and Malays are not. Appellants’ contention 
that the state act discriminates arbitrarily against Nakaisuka and other 
ineligible aliens because of their race and color is without Soundation. All 
persons of whatever color or race who have not declared their intention in 
good faith to become citizens are prohibited from so owning agricultural 
_ lands. Two classes of aliens inevitably result from the naturalization laws, 
—those who may and those who may not become citizens. The rule es- 
tablished by Congress on this subject, in and of itself, furnishes a reasonable 
basis for classification in a state law withholding from aliens the privilege of 
land ownership as defined in the act. We agree with the court below (274 
Fed. 841, 849) that: 








5 Act of June 29, 1906, c. 3592, 34 Stat. 596, as amended; Act of June 25, 1910, c, 401, 36 
Stat. 829. 

7 Act of July 14, 1870, c. 254, 87, 16 Stat. 256, as Amended: Act of February 18, 1875, c. 
80, 18 Stat. 318; Ozawa v. United States. 260 U. S. 178; United States v. Thind, 261 U. S, 


204, 
e 
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It is obvious that one who is not a citizen and cannot become one 
lacks an interest in, and the power to effectually work for the welfare of, 
the State, and, so lacking, the State may rightfully deny him the right 
to own and lease real estate within its boundaries. If one incapable of 
citizenship may lease or own real estate, it is within the realm of possi- 
bility that every foot of land within the State might pass to the owner- 
ship or possession of noncitizens. y 


And we think it is clearly within the power. of the State to hadluds nonde- 
clarant eligible aliens and ineligible aliens in the same prohibited class. 
` Reasons supporting discrimination against aliens who may but w will not 
naturalize are obvious.. 

. Truax v. Raich, supra, does not support.the appellants’ contentión. In 
that case, the Court held to be repugnant to the Fourteenth Amendment an 
act of the legislature of Arizona making it a criminal offense for an empligyet 
of more than five workers at any one time, regardless of kinc or class of w&rk, 
or sex of workers, to employ less than eighty per ‘cent. qualified electors \or 
native born citizens of the United States. In the opinion it. was pointed out 
that the legislation there in question did not relate to the cevolution of rea 
property, but that the discrimination was imposed upor the conduct of 
ordinary private enterprise covering the entire field of industry with the 
exception of enterprises that were relatively very small. It was said that 
the right to work for a living in the common occupations of the community 
is a part of the freedom which it was the purpose of the Fourteenth Amend- 
ment to secure. l ; 

In the case before us, the thing forbidden is very different. It is not an 
opportunity to earn a living in common occupations of the community, but ' 
it is the privilege of owning or controlling agricultural land within the State. 
The quality and allegiance of those who own, occupy and use the farm lands 
within its borders are matters of highest importance and affect the safety 
and power of the State itself. 

The Terraces, who are citizens, have no right safeguarced by the Four- 
teenth-Amendment to lease their land to aliens lawfully for>idden to take or 
have such lease. The State act is not repugnant to the equal protection 
clause and does not contravene the Fourteenth Amendment. 

8. The State act, in our opinion, is not'in conflict with the treaty? between 
the United States and Japan. The preamble declares it to be “a treaty of 
commerce and navigation," and indicates that it was entered into for the 
purpose of establishing the rules to govern commercial intercourse between 
the countries. 

The only provision that relates to owning or leasing land is in the first 
paragraph of Article I, which is as follows: 


The citizens or subjects of each of the high contracting parties shall 
have liberty to-enter, travel and reside in the territori2s of the other to 


* 37 Stat. 1504-1509, 
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carry on trade, wholesale and retail, to own or lease and occupy houses, 

manufactories, warehouses and shops, to employ agents of their choice, 

to lease land for residential and commercial purposes, and generally to 

do anything incident to or necessary for trade upon the same terms as 

native citizens or subjects, submitting themselves to the laws and regu- 
' lations there established. 


For the purpose of bringing Nakatsuka within the protection of the 
treaty, the amended complaint alleges that, in addition to being a capable 
farmer, he-is engaged in the business of trading, wholesale and retail, in 
farm products and shipping the same in intrastate, interstate and foreign 
commerce, and, instead of purchasing such farm products, he has produced, 
and desires to continue to produce, his own farm products for the purpose of 
selling them in such wholesale and retail trade, and if he is prevented from 

‘leasing land for the purpose of producing farm products for such trade he 
“will be prevented from engaging in trade and the incidents to trade, as he is 
thorized to do under the treaty. 

To prevail on this point, appellants must show conflict between the State 

je and the treaty. Each State, in the absence of any treaty provision eon- 
ferring the right may enact laws prohibiting aliens from owning land within 
its borders. Unless the right to own or lease land is given by the treaty, no 
question of conflict can arise. We think that the treaty not only contains 
no provision giving Japanese the right to own or lease land for agricultural 
purposes, but, when viewed in the light of the negotiations leading up to its 
consummation, the language shows that the high contracting parties re- 
spectively intended to withhold a treaty grant of that right to the citizens or 
subjects of either in the territories of the other. The right to "carry om 
trade" or “to own or lease and occupy houses, manufactories, warehouses: 
and shops," or “to lease land for residential and commercial purposes," or 
“to do anything incident to or necessary for trade" cannot be said to include 
the right to own or lease or to have any title to or interest in land for agri- 
. eultural purposes. The enumeration of rights to own or lease for other 
specified purposes impliedly negatives the right to own or lease land for. 
these purposes. A careful reading of the treaty suffices in our opinion to 
negative the claim asserted by appellants that it conflicts with the State act. 

But if the language left the meaning of its provisions doubtful or obscure, 
the circumstances of the making of the treaty, as set forth in the opinion of 
the District Court (supra, 844, 845), would resolve all doubts against the 
appellants’ contention. The letter of Secretary of State Bryan to Viscount 
"Chinda, July 16, 1913, shows that, in accordance with the desire of Japan, the 
right to own land was not conferred. And it appears that the right to lease 
land for other than residential and commercial purposes was deliberately 
withheld by substituting the words of the treaty, “to lease land for residen- 
tial and commercial! purposes" for a more comprehensive clause contained 
in an earlier draft of the instrument, namdly, ‘to lease land for residential, 
commercial, industrial, manufacturing and other lawful purposes.” 
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4. The act complained of is not repugnant to section 33 of Article II of 
- the State constitution. 

That section provides that “the ownership of lands by aliens . . . is 
prohibited in this State. . . ." Appellants assert that the proposed 
lease of farm land for five years is not “ownership,” and is not prohibited by 
that clause of the state constitution and cannot be forbidden by the state 
legislature. . That position is untenable. In State v. O'Connell, 121 Wash. 
542, a suit for the purpose of escheating to the State an undivided one-half 
interest in land, or the proceeds thereof, held in trust for the benefit of an 
alien, a subject of the British Empire, decided since this appeal was taken, 
the Supreme Court of Washington held that the statute in question aid not 
contravene this provision of the constitution of that State. The question 
«whether or not a State statute conflicts with the constitution of the State is 
settled by the decision of its highest court. Carstairs v. Cochran, 193 5 8. 
10,16. This court “is without authority to review and revise the a 
-tion affixed to a State statute.as to a state matter by the court of last resor 
of the State.” Quong Ham Wah Co. v. Industrial Commission, 255 U. Ss. 
445, 448, and cases cited. E: 

The decree of the District Court is affirmed. 


WEBB AND COOLIDGE V. O'BRIEN AND INOUYE! 
Supreme Court of the United States 
Decided November 19, 1923 


This is a suit brought by the appellees to enjoin the Attorney General of 
California and the District Attorney of Santa Clara County from instituting 
any proceedings to enforce the California Alien Land Law? against them. 


1263 U. S. 313. 

? Initiative Measure adopted November 2, 1920. Statutes 1921, p. Ixxxiii. : 

Section 1. All aliens eligible to citizenship under the laws of the United States may ac- 
quire, possess, enjoy, transmit, and inherit real property, or any interest therein, in this 
state, in the same manner and to the same extent as citizens of the United States, except as 
otherwise provided by the laws of this state. 

Section 2.. All aliens other than those mentioned in section one of this act may acquire, 
possess, enjoy and transfer real property, or any interest therein, in this state, in the manner 
and to the extent, and for the purpose prescribed by any treaty now existing between the 
government of the United States and the nation or country of whieh such alien i is a citizen or 
subject, and not otherwise. 

Section 3 provides that any company, association or cörborätion a majority of whose 
members are ineligible aliens or in which & majority of the issued capital stock is owned by 
such aliens is permitted to acquire, possess, enjoy and convey real property or any interest 
therein, in the manner and to the extent and for the purposes prescribed by any treaty eto: 
Hereafter, ineligible aliens may become Members of or acquire shares of stock in any com- 
pany, association or corporation that is or may be authorized to acquire, possess, enjoy or 
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O’Brien is a citizen and resident of California, and owns ten acres of agri- 
cultural land in the county of Santa Clara. Inouye is a capable farmer, and 
is a Japanese subject living in California." O'Brien and Inouye desire to 
enter into a cropping contract covering the planting, cultivating and harvest- 
ing of crops to be grown on the land. They allege that the execution of such 
a contract is necessary in order that the owner may receive the largest return 
from the land, and that the alien may receive compensation therefrom; 
that the Attorney General and District Attorney have threatened to and 


convey agricultural land, in¢he manner and to the extent and for the purposes prescribed by 
any treaty . .. and not otherwise. 

Section 4 provides that no ineligible alien and no company, association or corporation 
mentiqned i in section 3 may be appointed guardian of that portion of the estate of a minor 
which jconsists of property which such alien or such company, association or corporation is 
inhibited from acquiring, possessing, enjoying or transferring by reason of the provisions of 
the/act. The superior court may remove the guardian of such an estate whenever it appears 
to/the satisfaction of the court that facts exist which would make the gvardian ineligible to 
appointment in the first instance. 

Section 5 (a). The term ‘‘trustee” as used in this section means any person, company, 
association or corporation that as guardian, trustee, attorney-in-fact or agent, or in any 
other capacity has the title, custody or control of property, or some interest therein, belong- 
ing to an ineligible alien or to the minor child of such an alien, if the property is of such a 
character that such alien is inhibited from acquiring, possessing, enjoying or transferring 
1b. oues . 

(b). Annually every such trustee must file a verified written repor; showing: . . . 
(3). An itemized account of all expenditures, investments, rents, issues and profits in re- 
spect to the administration and control of such property with particular reference to hold- 
ings of corporate stock and leases, cropping contracts and other agreements in respect to 
land and the handling or sale of products thereof is required of such trustee. 

Section 6 provides for sale and distribution of proceeds when, by reason of the provisions 

of the act, heir cannot take real property or membership or shares of stock in a company, 
association or corporation. 
. Section 7 provides for the escheat of property acquired in fee by any ineligible alien and 
that no alien, company, assocation or corporation mentioned in section 2 or section 3 hereof 
shall hold for a longer period than two years, the possession of any agricu_tural land acquired 
in the enforcement of or in satisfaction of a mortgage or other lien hereafter made or ac- 
quired in good faith to securo & debt. 

Section 8. Any leasehold or other interest in real property less than a fee, hereafter ac- 
quired in violation of the provisions of this act by any ineligible alien or by any company, 
association or corporation mentioned in section 3 of this act, shall esckeat to the State of 
California. . . . Any share of stock or interest of any member in a company, association 
or corporation hereafter acquired in violation of the provisions of section 3 of this act shall 
escheat to the state of California. 

Section 9. Every transfer of real property, or of an interest therein, though colorable in 
form, shall be void as to the state and the interest thereby conveyed or sought to be conveyed 
shall escheat to the state if the property interest involved is of such a character that an in- ' 
eligible alien is inhibited from acquiring, possessing, enjoying or transferring it, and if the 
conveyance is made with intent to prevent, evade or avoid escheat as provided for herein. 

Section 10. If two or more persons conspire to effect a transfer of real property, or of an 
interest therein, in violation of the provisions hereof, they are punishab_e by imprisonment 
in the county jail or state penitentiary not exceedéng two years, or by £ fine not exceeding 
five thousand dollars, or both. 
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will enforce the act m Sha if they execüte the contract, and will for- 
` feit or attempt to-forfeit the land by an escheat proceeding, and will prose- 
cute them criminally for violating the act. They aver that the act is so 
drastic, and the penalties for its violation are so great that neither of them 
may execute the contract even for the purpose of testing its validity and its 
application thereto; and that, unless the court shall determine the validity 
of the act and its appka ion they will be compelled +o submit to it, whether 
valid or invalid, and to the appellants’ interpretation of it, and so be de- 
prived of their property without due process of law and denied the equal 
protection of the laws in contravention of the Fourteenth Amendment. 

Appellees applied for an interlocutory injunction. The matter wa& heard 
by three judges, as provided in section 266 of the Judicial Code. The-in- 
junction was granted, and the Attorney General and District Attorney ap- . 
pealed. N 

O’Brien, who is a citizen, has no legal right to enter into the proposed con- 
tract with Inouye, who is an ineligible Japanese alien, unless the latter i 
permitted by law to make and carry out'such a contract. At common law, 
aliens, though not permitted to take land by operation of law, may take by 
the act of the parties; but they have no capacity to hold against the state, 
and the land so taken may be escheated to the state. See Fairfax’s Devisee . 
v. Hunter’s Lessee, 7 Cranch. 6083, 609, 619, 620; Gouverneur’s Heirs v. 
Robertson, 11 Wheaton 332, 355; Phillips v. Moore, 100 U. S. 208, 212; At- 
lantic & Pacific Railroad v. Mingus, 165 U. S. 418, 431. In the absence of a 
treaty to the contrary, the State.has power to deny to aliens the right to own 
land within its borders. Terrace et al. v. Thompson, 263 U. 8. 197; Hauen- 
stein v. Lynham, 100 U. S. 483, 484, 488; Blythe v. Hinckley, 127 Cal. 431, 
affirmed 180 U..8. 333, 340; In the Matter of Okahara, decided June 28, 
1923, 216 Pac. 614. The provision of the act which limits the privilege of ' 

: ineligible aliens to acquire real property or any interest therein to that pre- 
scribed by treaty is not in conflict with the Fourteenth Amendment. Ter- 
race et al. v. Thompson, supra; Porterfield v. Webb, 263 U. S. 225; In the Mat- 
ter of Okahara, supra. The treaty between the United States and Japan 
(87 Stat. 1504-1509) does not confer upon the citizens or subjects of either 
in the territories of the other the right to acquire, possess or enjoy lands for 

. agricultural purposes. Terrace et al. v. Thompson, supra; In the Matter of ' 
Okahara, supra. 

By the proposed cropping contract, Inouye is given the right for'a term: of 
four years to plant, cultivate and harvest crops—berries and vegetables— 
on the land, and to be free from interference by the owner, who undertakes 
to protect him during the term against interference by any other person. 
He is entitled to housing for himself, and is granted the right to employ 

. others to work on the land, and to give to them free ingress and egress and 
the right to live on the land. Hg is entitled to one-half of all crops grown 
on the land DES the term, to be divided after they are harvested and ‘be- 
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fore removal from the land, and is given a reasonable time after the expira- 
tion of the term to remove his share of the crops. He is required to accept 
his share of the crops as reimbursement for expenditures made to carry on 
. the farming operations, and as his only return from the undertaking. As- 
suming that the proposed arrangement does not amount to a leasing or to a 
transfer of an interest in real property, and that it includes the elements of a 
contract of employment (In the Matter of Okahara, supra), we are of opinion 
that it is more than a contract of employment; and that, if executed, it will 
give to Inouye a right £o use and to have or share in the benefit of the land 
for agrieultural purposes. And this is so, notwithstanding other clauses of 
the contract to the effect that the general possession of the land is reserved 
to the owner, that the cropper shall have no interest or estate whatever in 
the/land, that he is given one-half of all crops grown as compensation for his 
services and labor, and that division of the crops is to be made after they are 
Harvested and before their removal from the land. 
: The treaty grants liberty to own or lease and occupy houses, manufacto- 
ries, warehouses and shops, and to lease land for residential and commercial 
/^ purposes. Section 2 of the act extends the privilege to acquire, possess, 
enjoy and transfer real property or any interest therein only in the manner 
and to the extent and for the purposes presci?bed in the treaty. The treaty 
gives no permission to enjoy, use or have the benefit of land for agricultural 
purposes. The privileges granted by the act are carefully limited to those 
prescribed in the treaty. The act as a whole evicences legislative intention 
that ineligible aliens shall not be permitted to have or enjoy any privilege in 
respect of the use or the benefit of land for agricultural purposes. And this 
view is supported by the circumstances and negotiations leading up to the 
making of the treaty. See Terrace et al. v. Thompson, supra; Same v. 
Same, 274 Fed. 841, 844, 845. As applied to this case, the act may be read 
thus: “Ineligible aliens may own or lease houses, manufactories, ware- 
houses and shops, and may lease land for residential and commercial pur- 
poses. "These things, but no possession or enjoyment of land otherwise, are 
. permitted." 

The term of the proposed nait, the measure of control and dominion 
over the land which is necessarily involved in the performance of such a con- 
tract, the cropper’s right to have housing for himself and to have his em- 
ployees live on the land, and his obligation to accept one-half the crops as his 
only return for tilling the land clearly distinguish the arrangement from one 
of mere employment. The case differs from Truax v. Raich, 239 U. S. 33, 


* Article I. The citizens or subjects of each of the High Contracting Parties shall have 
liberty to enter, travel and reside in the territories of the other to carry on trade, wholesale 
and retail, to own or lease 2nd occupy houses, manufactories, warehouses and shops, to em- 
ploy agents of their choice, to lease land for residential and commercial purposes, and gen- 
erally to do anything incident to or necessary for,trade upon the same terms as native citi- 
zenis or subjects, submitting themselves to the laws and regulations there established. | 
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In that case, a statute of Arizona making it & criminal offense for an em- 
ployer of more than five workers, regardless of kind or class of work or sex 
of workers, to employ less than eighty per cent. native born citizens of the 
United States was held to infringe the right, secured by the Fourteenth 


Amendment, of a resident alien to work in a common occupation—cooking 


inarestaurant. The right to make and carry out cropper contracts such as 
that before us is not safeguarded to ineligible aliens by the Constituzion. 
A denial of it does not deny the ordinary means of earring a livelihood or the 
right to work for a living. The practical result of such contract is that the 
cropper has use, control and benefit of land for agricultural purposes sub- 
stantially similar to that granted to a lessee. Conceivably, by the: "use of 
such contracts, the population living on and cultivating the farm lands might 
come so be made up largely of ineligible aliens. The allegiance of the farm- 
ers to the state directly affects its strength and safety. Terrace et al. y. 
Thompson, supra. We think it within the power of the state to deny to 
ineligible aliens the privilege so to use agricultural lands within its borders. 


The decision of the Supreme Court of California in In the Matter of\ - 


Okahara, supra, a habeas corpus case, does not support the appellees’ con- 
tention. In that case an ineligible Japanese was held on a warrant charging 
him with conspiracy to effect a transfer of real property in violation of sec- 
tion 10 of the Alien Land Law. The gravamen of the offense charged was 


that Okahara, in furtherance of the conspiracy, executed a contract with: 


another, whereby the latter transferred to him for a-term of five years an 
interest in 20 acres of agricultural land. The only question before the court 
in that case was whether the contract amounted to a transfer of real prop- 
erty or of an interest therein in violation of section 10. The court said: 
“The instrument before us cannot be characterized as a lease or transfer of 
any interest in real property because it lacks many of the essential elements 
of à lease, while on the other hand it bears all the characteristics of an agree- 
ment of hiring. But if it cannot be said to be an agreement of employment 
pure and simple it cannot under any rule of construction be held to be more 
than a cropping contract." After referring to the terms of the contract and 
reviewing authorities, it said: “The argument that the law forbids the mak- 
ing of a.contract of employment or agreement to till the soil on shares can 
only be sustained by adopting the theory that the particular agreement 
under consideration transfers-an interest inland." The court held that the 
contract did not violate section 10 and discharged Okahara. The contract 
in that case differs in important particulars from the one-before us; but in 
the view we take of this case, we need not determine whether, within the 
meaning of the act, the contract between O’Brien and Inouye, if executed, 
would effect a transfer of an interest in real property. The question in this 
' ease i$ not whether the proposed contract is prohibited by section 10, but 
itis whether appellees have shown that they have a right under the Constitu- 
tion or treaty to make and carry out the contract, and are entitled to an in- 


N 


^ 
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terlocutory injunction against the officers of the state. A negative answer 
‘must be given. 
The privilege to make and carry out the proposed cropping contract, or to 
. have the right to the possession, enjoyment and benefit of land for agri- 
cultural purposes as contemplated and provided for therein, is not given to 
Japanese subjects by the treaty. The act denies the privilege because not 
given by the treaty. No constitutional right of the alien is infringed. 
It HOSSIDIR follows that the injunction should have been denied. 


-The order appealed from is reversed. 


FRICK AND SATOW ?. WEBB AND BRADY 
7 ` Supreme Court of the United States! 
. Decided November 19, 1923 


This is a Pul brought by the appellants to enjoin the above named At- 
Mes General and District Attorney from enforcing the California Alien 
Land Law,? submitted by the initiative and approved by the electors, No- 
vember 2, 1920, on the grounds that it is in conflict with the due process and 
equal protection clauses of the Fourteenth Amendment, and with the treaty 
between the United States and Japan. 
` Appellants are residents of California. Frick is a citizen of the United 
States and of California. Satow was born in Japan of Japanese parents and 
is a subject of the Emperor of Japan. . Frick is the owner of 28 shares of the 
'eapital stock of the Merced Farm Company, a corporation organized under 
the laws of California, that owns 2200 acres of farm land in that State. 
* Frick desires to sell the shares to Satow and Satow desires to buy them. By 

the complaint, it is alleged in substance that the appellees have threatened 
. to and will enforce the act against appellants if Frick sells such stock to 
Satow, and will institute proceedings to escheat such shares to the State as 
provided in the act; that, but for the provisions of the act and such threats, 
Frick would sell and Satow would buy the stock. And it is averred that the 
act is so drastic and the penalties attached to its violation are so great that 
appellees are deterred from carrying out the sale, and that unless the court 
shall determine its validity in this suit, appellants will be compelled to sub- 
mit to it whether valid or invalid. 
Appellants applied for an interlocutory injunction to restrain appellees 
during the pendency of the suit from instituting any proceedings to enforce 
the act against appellants. The application was heard by three judges as 


1263 U. S. 326. 


? The substance of the portions of the act which are material in this case is printed in the 
margin of Webb v. O’Brien, decided this day. 
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provided in section 266 of the Judicial Code. The motior was denied, and 
the case is here on appeal from that order. 

In Porterfield v. Webb (263 U. S. 225), and Webb v. O’Brien, decided this 
day, we held that the act does not conflict with the Fourteenth Amendment 
or with the treaty between the United States and Japan. In the case first ` 
mentioned, we held that the act prohibits the leasing of agricultural land by 
citizens of the United States to a Japanese alien, and in the latter that it 
prohibits the making of a cropping contract between a citizen and a Japa- - 
nese alien. 7 

The treaty does not grant permission to the citizehs or subjects of either 
of the parties in the territories of the other to own, lease, use or have the . 
benefit of lands for agricultural purposes, and, when read in the light of the 
circumstances and negotiations leading up to its consummation, the lan- 
guage shows that the parties respectively intended to withhold a treaty 
grant of that privilege. Terrace v.. Thompson, supra; Same v. Same, 274 
Fed. 841, 844, 845. The applicable provision. of section 3 of the act is: 
Hereafter all ineligible aliens “may . '. . -acquire shares of stock ins 
any . . . corporation that is or may be authorized to acquire, possess, E 
enjoy or convey agricultural land, in the manner and to the extent and for 
the purposes prescribed by any treaty . . .' and not otherwise." The 
provisions of the act were framed and intended for general application and to 
. limit the privileges of all ineligible aliens in respect of agricultural lands to 
those prescribed by treaty between the United States and the nation or 
country of which such alien is a citizen or subject. The State has power, and 
the act evidences its purpose to deny to ineligible aliens permission to own, 
lease, use or have the benefit of lands within its borders for agricultural pur- 
poses. Webb v. O'Brien, supra. “As the State has the power . . . to 
prohibit, it mày &dopt such measures as are ONADI appropriate or need- 
ful to render exercise of that power effective.” Crane v. Campbell, 245 
U. 8. 304, 307, and cases cited; Hebe Company v. Shaw, 248 U. S. 297, 308. 
It may forbid indirect as well as direct ownership and control of agricultural 
land by ineligible aliens. The right “to carry on trade” given by the treaty 
does not give the privilege to acquire the stock above described. To read 
the treaty to permit ineligible aliens to acquire such stock would be incon- 
sistent with the intention and purpose of the parties. We hold that the 
provision of section 3 above referred to does not conflict with the Fourteenth 
Amendment or with the treaty. : : 

; The order appealed from is affirmed. 
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MIXED CLAIMS COMMISSION, UNITED STATES AND 
GERMANY * 


OPINION IN THE LUSITANIA CASES 
NovempBer 1, 1923 


Parker, Umpire, delivered the opinion of the Commission, the American 
- and German Commissioners concurring in the conclusions. 

These cases grow out of the sinking of the British ocean liner Lusitania, 
which was torpedoed by a German submarine off the coast of Ireland May 
7, 1915, during the ptriod of American neutrality. Of the 197 American 
citizens aboard the Lusitania at that time, sixty-nine were saved and 128 
lost. The circumstances of the sinking are known to all the world, and as 
liability for losses sustained by American nationals was assumed by the 
Government of Germany through its note of February 4, 1916, it would 
ferve no useful purpose to.réhearse them here. 

/ Applying the rules laid down in Administrative Decisions Nos. I and II 
; kanded down this date, the Commission finds that Germany is financially 
/ obligated to pay to the United States all losses suffered by American na- 
tionals, stated in terms of dollars, where the claims therefor have continued 
in American ownership, which losses have resulted from death or from per- 
. sonal injury or from loss of, or damage to, property, sustained i in the sinking 

of the Lusitania. 

This finding disposes of this group of claims, save that there remain to be 

considered’ (1) i issues involving the nationality. of each claimant affecting the 

Commission’s jurisdiction and (2) the measure of damages to be applied to 
the facts of each case. 

In this decision rules applicable to the measure of damages i in death cases 
wil be considered. In formulating such rules and determining the weight 

‘to be given to the decisions of-courts and tribunals dealing with this subject, 
it is important to bear in mind the basis of recovery in death cases in the 
jurisdictions announcing such decisions. 

At common law there existed no cause of action for damages caused by the 
death of a human being. The right to maintain such actions has, however, 
been long conferred by statutes enacted by Great Britain and by all of the 

* For the personnel of the Commission, see the last number of the JougNAL (Jan. 1924) 

. 175. 

P 2 Reference is made to Acministrative Decision No. I for the definition of the terms used 
herein. See this JOURNAL, January, 1924, p. 175. 

We are here dealing with a group of cases all growing out of a single catastrophe. As it is 
manifestly of paramount importance that the same rules of decision shall govern the dispo- 
sition of each and all of them, whether disposed of by agreement between the two Commis- 
sioners or in the event of their disagreement by the Umpire, this opinion announcing such 
rules is, at the request of the two Commissioners, prepared by the Umpire, both Commis- 
sioners concurring in the conclusions. The principles and rules here laid down will, where 


applicable, govern the American and German Agents and their cdd counsel in the 
preparation and presentation of all claims, 


4 
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American States. The German Code expressly recognizes liability for the 
taking of life. ‘These legislative enactments vary in their terms to sach an 
extent that there can not be evolved from them and the decisions of the 
courts construing them any composite uniform rules governing this branch 
of the law. Such statutes and decisions as well as the other governing prin- 
ciples set out in this Commission's Administrative Decision No. II will, 
however, be considered in determining the applicable rules governiag the 
measuring of damages in death cases. 

The statutes enacted in common-law jurisdictions aerae a ceuse of 
action in death cases where none before existed have frequently limited by 
restrictive terms the rules for measuring damages in such cases. |The 


l tendency, however, of both statutes and decisions is to give such elasticity 


to these restrictive rules as to enable courts and juries in applying them £o 
the facts of each particular case to award full and fair compensation Zor the 
injury suffered and the loss sustained. The statutes of several States of thà 
American Union authorize juries to award such damages as are “feir and\, 
just" or “proportionate to the injury.” Under such statutes the decisions 4 
of the courts give to the juries much broader latitude in assessing damages X 
thanx those of other states where the statutes expressly limit them to so-called 
“pecuniary injuries,” 4 which is a term much misunderstood. 


? Section 823. See also Huebner's History of Germanic Private Law, 1918, pages £78-579, 
and Schuster’s Principles of German Civil Law, 1907, sections 284-286. 

3 Nohrden v. Northeastern Railroad Co., 1900, 59 South Carolina Reports 87, 105-108, 37 
Southeastern Reporter 228, 288-240; Stuckey v. Atlantic Coast Line Railroad Cc.; 1901, 
60 South Carolina Reports 237, 252-253; Parker v. Crowell & Spencer Lumter Co., 


“1905, 115 Louisiana Reports 463, 468, 39 Southern Reporter 445, 446; Bourg v. B-ownell- 


Drews Lumber Co., 1908, 120 Louisiana Reports 1009, 1022—1027,45 Southern Eeporter 
972, 977-979; Seaboard Air Line Railway v. Moseley, 1910, 60 Florida Reports 136, 189; 
Peters v. Southern Pacific Co., 1911, 160 California Reports 48, 69-71; Underwood v. Gulf 
Refining Co., 1911, 128 Louisiana Reports 968, 987-1003, 55 Southern Reporter 6:1, 646~ 
653; Johnson v. Industrial Lumber Co., 1912, 131 Louisiana Reports 897, 910, 60 Southern 
Reporter 608, 612. f 

4 Mynning v. The Detroit, Lansing & Northern Railroad Co., 1886, 59 Michigan Reports 
257, 201-262, 26 Northwestern Reporter 514, 516-517; Simmons v. McConnell, 1890, 86 
Virginia Reports 494, 496-497, 10 Southeastern Reporter 838, 839; The.Ohio and Mississippi 
Railway Co. v. Wangelin, 1894, 152 Illinois Reports 138, 142, 38 Northeastern Eeporter 
760, 761; Turner v. Norfolk & W. R. Co., 1895, 40 West Virginia Reports 675, €88-689, 
693-695, 22 Southeastern Reporter 83, 87, 89; Strother v. South Carolina & Georgia Rail- 
road Co., 1896, 47 South Carolina Reports 375, 388-384, 25 Southeastern Reporter, 272, 274; 
Mason v. Southern Railway Co., 1900, 58 South Carolina Reports 70, 77, 36 Southeastern 
Reporter 440, 442; Parker v. Crowell & Spencer Lumber Co., 1905, 115 Louisiana Reports 
463, 468, 39 Southern Reporter 445, 446; Norfolk & Western Railway Co. v. Chertwood’s 
Administratrix, 1905, 108 Virginia Reports 356, 364-365, 49 Southeastern Reporter 489, 
491-492; Butte Electric Ry. Co. v. Jones, 1908, C. C. A., 164 Federal Reporter 308, 311, 18 
Lawyers’ Reports Annotated (New Series) :1205, 1208; Brennen v. Chicago & Ca-terville 
Coal Co., 1909, 147 Illinois Appellate Court Reports 263, 270-273; Chesapeake & O. Ry. 
Co. v. Hawkins (West Virginia), 1909, C. e: A., 174 Federal Reporter 597, 601-602, 98 Cir- 
cuit Court of Appeals 448, 447-448. 
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In most of the jurisdictions where the civil law is administered and where 
the right of action for injuries resulting in death has long existed independent 
of any code or statute containing restrictions on rules for measuring dam- 
ages, the courts have not been hampered in so formulating such rules and 
adapting them to the facts of each case as'to give complete oe 
for the loss sustained. 

It is a general rule of both the civil and the common law ibat every in- 
' vasion of private right imports an injury and that for every such injury the 

law gives a remedy. ‘Speaking generally, that remedy must be commen- : 
surate with the injury received. It is variously expressed as ''compensa- 
tion," “reparation,” “indemnity,” “recompense,” and is measured by pe- 
euniary standards, because, Says Grotius,5 “money is the common measure 
of valuable things." 

‘In death cases the right of action is for the loss sustained by the claimants, 
not by the estate. The basis of damages is, not the physical or mental 

suffering of deceased or his loss or the loss to his estate, but the losses re- 
sulting to claimants from his death. The enquiry then is: What amount 
will compensate claimárts for such losses? 

Bearing in mind that we are not concerned with any problems involving 
the punishment of a wrongdoer but only with the naked question of fixing 
the amount which will compensate for the wrong done, our formula expressed 
in general terms for reaching that end is: Estimate the amounts (a) which 
the decedent, had he not been killed, would probably have contributed to the 
claimant, add thereto (b) the pecuniary value to such claimant of the de- 
ceased’s personal services in claimant’s care, education, or supervision, and 
also add (c) reasonable compensation for such mental suffering or shock, if 
any, caused by the violent severing of family ties, as claimant may actually 
have sustained by reason of such death. The sum of these estimates, re- 
duced to its present cash value, will generally represent the loss sustained by 
claimant. 

In making such estimates there will be considered, among other factors, 
the following: 

(a) the age, sex, health, condition and station in life, occupation, habits of 

. industry and sobriety, mental and physical capacity, frugality, earning 
capacity and customary earnings of the deceased and the uses made of such 
earnings by him; 

(b) the probable duration of the life of deceased but for the fatal injury, 
in arriving at which standard life-expectancy tables and all other pertinent 
evidence offered will be considered; 

(e) the reasonable probability that the earning capacity of deceased, had 
he lived, would either have increased or decreased; 

ê The Rights of War and Peace, by Hugo Grotius, Whewell translation, 1853 (hereinafter 


cited as " Grotius"), Book If, Chapter XVII, Sgetion XXII; Sedgwick on Damages, 9m 
(1912) edition (hereinafter cited as “Sedgwick”), section 30. 
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(d) the age, sex, health, condition and station in life, aid probable life 
expectancy of éach of the claimants; 

(e) the extent to which the deceased, had he lived, would have applied 
his income from his earnings or otherwise to his personal expenditures from 
which claimants would have derived no benefits; 

(£) in reducing to their present cash value contributiong which would 
probably have been made from time to time to claimants by deceased, a 5% 
interest rate and standard present-value tables will be used; 

(g) neither the physical pain nor the mental anguish which the deceased 
may have suffered will be considered as elements of damage; 

(h) the amount of insurance on the life of the deceased collected by his 


estate or by the claimants will not be taken into account in computing, the . 


damages which claimants may be entitled to recover; 
(i) no exemplary, punitive, or vindictive damages can be assessed. \ 


The foregoing statement of the rules for measuring damages in death. 


cases will be applied by the American Agent and the German Agent and their. 


respective counsel in the preparation and submission of all such cases. 
The enumeration of factors to be taken into account in assessing damages 
will not be considered as exclusive of all others. When either party con- 
ceives that other factors should be considered, having a tendency either to 
increase or decrease the quantum of damages, such factors will be called to 
the attention of the Commission in the presentation of the particular case. 
Most of the elements entering into the rules here expressed for measuring 
damages, and the factors to be taken into account in applying them, are so 
obviously sound and firmly established by both the civil and common law 
authorities as to make further elaboration wholly unnecessary. As counsel 
for Germany, howéver, very earnestly contends that the mental suffering of 
a claimant does not constitute a recoverable element of damage in death 
cases, and also contends that life insurance paid claimants on the happening 
of the death “of deceased should be deducted in estimating the claimant’s 
loss, we will state the reasons why we are unable to adopt either of these con- 


tentions. The- American counsel, with equal earnestness, contends that. 


exemplary, punitive, and vindictive damages should be assessed against 
Germany for the use and benefit of each private claimant. For the reasons 
hereinafter set forth at length this contention is rejected. 

Mental suffering.—The legal concept of damages is judicially ascertained 
compensation for wrong. The compensation must be adequate and balance 
as near as may be the injury suffered. In many tort cases, including those 


for personal injury and for death, it is manifestly impossible to compute- 


mathematically or with any degree of accuracy or by the use of any precise 
formula the damages sustained, involving such inquiries as how long the 
deceased would probably have lived but for the fatal injury; the amount he 
would have earned, and of such earnings the amount he would have con- 
tributed to each member of his family; ; the pecuniary value of his supervision 
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over the education and training of his children; the amount which will 
reasonably compensate an injured man for suffering excruciating and pro- 
longed physical pain; and many other inquiries concerning elements uni- 
versally recognized as constituting recoverable damages. This, however, 

` furnishes no reason why the wrongdoer should escape repairing his wrong 
or why he who has suffered should not receive reparation therefor measured 
by rules as nearly approximating accuracy as human ingenuity can devise. 
To deny such reparation would be to deny the fundamental principle that 
there exists a remedy Ar the direct inyasion of every right. 

Mental suffering is a fact just as real as physical suffering, and susceptible 

. of measurement by the same standards. The interdependency of the mind _ 
and the body, now universally recognized, may result in a mental shock 
producing physical disorders. But quite apart from any such result, there 
can be no doubt of the reality of mental suffering, of sickness of mind as well 

sickness of body, and of its detrimental and injurious effect on the in- 
(dividual and on his capacity to produce. Why, then, should he be remedi- 
Li less for this injury? The courts of France under the provisions of the Code 
! "Napoleon have always held that mental suffering or “prejudice morale" is a 
proper element to be considered in actions brought for injuries resulting in 
death. A like rule obtains in several American States, including Louisiana, 
South Carolina, and Florida. The difficulty of measuring mental suffering 
or loss of mental capacity is conceded, but the law does not refuse to take 
notice of such injury on accouxt of the difficulty of ascertaining its degree. 

On careful analysis it will be found that decisions announcing a contrary 
rule by some of the American courts are measurably influenced by the re- 
strictions imposed by the language of the statutes creating the right of action 
for injuries resulting in death. As hereinafter pointed out, these very re- 

. Btrietions have in some instances driven the courts to permit the juries to 
award as exemplary damages what were in truth compensatory damages for 
mental suffering, rather than leave the plaintiff without a remedy for a real 
injury sustained. 

Mental suffering to form a basis of recovery must be real and actual, 
rather than purely sentimental and vague." 

Imsurance.—Counsel for Germany insist that in arriving at claimants’ net 
loss there should be deducted from the present value of the contributions 
which the deceased would probably have made to claimants had he lived all 
payments made to claimants under policies of insurance on the life of de- 


* Nohrden v. Northeastern Railroad Co., 1900, 59 South Carolina Reports 87, 105—108, 37 

Southeastern Reporter 228, 238-240; Stuckey v. Atlantic Coast Line Railroad Co., 1901, 60 
. South Carolina Reports 237, 253; Bourg v. Brownell-Drews Lumber Co., 1908, 120 Louisiana 

Reports 1009, 1022-1026, 45 Southern Reporter 972, 977-978; Seaboard Air Line Railway | 
v. Moseley, 1910, 60 Florida Reports 186, 189-190; Underwood v. Gulf Refining Co., 1911, 
128 Louisiana Reports 869, 986, 990-1003; Johnen v. Industrial Lumber Co., 1912, 131 
Louisiana Reports 897, 908-909. 

-1 Sedgwick, sec. 46a. 
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ceased. The contention is opposed to all American decisions and the more 
recent decisions of the English courts. The various reasons given for these 
decisions are, however, for the most part inconclusive and unsatisfactory. 
But it is believed that the contention here made by the counsel for Germany 
. is based upon a misconception of the essential nature of life insurance and — . 
the relations of the beneficiaries thereto. v SN 

Unlike marine and fire insurance, a life insurance contract: is not one of 
indemnity, but a contract abselute in its terms for the payment of an amount 
certain on the happening of an event certain—deatht-at a time uncertain. 
The consideration for the claimants’ contract rights i is the premiums paid. 
These premiums are based upon the risk taken and are proportioned to the 
amount of the policy. The contract is in the nature of an investment made 
either by, or in behalf of, the beneficiaries. The claimants’ rights under the 
insurance contracts existed prior to the commission of the act complained of, 
and prior to the death of deceased. Under the terms of the contract these 
rights were to be exercised by claimants upon the happening of a certain 
event. The mere fact that the act complained of hastened that.event can x 
not inure to Germany's benefit, as there was no uncertainty as to the hap- \ 
pening of the event, but only as to the time of its happening. Sooner or * 
later payment must be made under the insurance contract. Such payment V 
of insurance, far from springing from Germany's act, is entirely foreign to it. 
If it be said that the acceleration of death secures to the claimants now what 
might otherwise have been paid to others had deceased survived claimants, 
and that therefore claimants may possibly have benefited through Germany’s 
act, the answer is that the law will not for the benefit of the wrongdoer enter 
the domain of speculation and consider the probability of probabilities in 
order to offset an absolute and certain contract right against the uncertain 
damages flowing from a wrong. 

Use of life-expectancy and present-value tables.—Ordinarily the facts to 
' which must be applied the rules of law in measuring damages in death cases 
lie largely in the future. It results that, absolute knowledge being impos- 
sible, the law of probabilities and of averages must be resorted to in estimat- 
Ing damages, and these preclude the possibility of making any precise compu- 
tations or mathematical calculations. As an aid—but solely as an aid—in 
estimating damages in this class of cases, the Commission will consider 
the standard life-expectancy and present-value tables. These wil be used . 
' not as absolute guides but in connection with other evidence, such as the 
condition of the health of deceased, the risks incident to his vocation, and 
any other circumstances tending to throw light on the probable length of his 
life but for the act of Germany complained of. To the extent that happen- 
ings subsequent to the death of deceased make certain what was before 
uncertain, to such extent the rules of probabilities will be discarded. . 

Neither will we lose sight of the fact that life tables are based on statistics 
of the length of life of indenscuale) Rot upon the duration of their physical or 


f 
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mental capacity or of their earning powers. In using such tables it will be 
borne in mind that the present value of the probable earnings of deceased 
depends on many more unknowable contingencies than does the present 


_ value of a life annuity or dower. Included among these contingencies are 


possible and probable periods of illness, periods of unemployment even when 
well, and various degrees of disability arising from gradually increasing age. 
The weight to be given to such tables will, therefore, be determined by the 
Commission in the light of the facts developed-in each particular case. 
Exemplary damage\—American counsel with great earnestness insists 
that exemplary, or, as they are frequently designated, punitive and vindio- 
tive, damages should be assessed by this Commission against Germany in 
behalf of private claimants. Because of the importance of the question 
presented the nature of exemplary damages will be examined and the Com- 
mission’s reasons for declining to assess stich damages will be fully stated. 
7 Undoubtedly the rule permitting the recovery of exemplary damages as 


{such is firmly entrenched in the jurisprudence of most of the States of the 
/ American Union, although it has been repudiated by the courts of several of 


them and its soundness on principle is challenged by some of the leading 
American text writers.® 

The reason for the rule authorizing the imposition of exemplary in addition 
to full reparation or compensatory damages is that they are justified “by 
way of punishing the guilty, and as an example to deter others from offending 
in like manner."? The source of the rule is frequently traced to a remark 
alleged to have been made by Lord Chief Justice Pratt (afterwards Lord 
Camden) in instructing a jury (italics ours) that:1° 


Damages are designed not only as a satisfaction to the injured per- 
son, but likewise as a punishment to the guilty, to deter from any such 
proceeding for the future, and as a proof of the detestation of the jury to 
the action itself. 


That such a charge was ever in fact given has been questioned." How- 
ever this may be, this alleged instruction has been quoted and requoted by 
the courts of England and of America as authority for the awarding of ex- 
emplary damages where the tort complained of has been wilfully or wantonly 
or maliciously inflicted. 

In some of the earlier cases the awards of exemplary damages were sus- 
tained “for example’s sake" and ''to prevent such offense in the future," 


8 Fay v. Parkér, 1873, 53 New Hampshire Reports 342; Sedgwick, sec. 354; Greenleaf on 
Evidence, 15th (1892) edition, Volume II, section 253, 254, 266, and 267. 

? Lake Shore & Michigan Southern Railway Co. v. Prentice, 1893, 147 United States 
Reports 101, 107. 

10 Wilkes v. Wood, 1763, 19 Howell's State Trials (1816) .1153, 1167, Lofft’s Reports 
(1790), pages 1 and 19 of firet case. e 

u Sedgwick, sec. 350. 
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and again “to inflict damages for example's sake and by way of punishing 
the defendant." In one early New York case” it was said: 
We concede that smart money allowed by a jury, and a fine ad 
-at the suit of the people, depend on the same principle. Both are 
penal, and intended to deter others from the commission of the like 
crime. 2 


In our opinion the words exemplary, vindictive, or punitive as applied to 
damages are misnomers. "Thé fundamental concept 7 “damages” is satis- 
faction, reparation for a loss suffered; a judicially asdertained compensation 
for wrong. The remedy should be commensurate with the loss, so that the 
injured party may be made whole.“ The superimposing of a penalty in ad- 
dition to full compensation and naming it damages, with the qualifying word 
exemplary, vindictive, or punitive, is a hopeless confusion of terms, inevita- 
bly leading to confusion of thought. Many of the American authorities lay 
down the rule that where no actual damage has been suffered no exemplary 
damages can be allowed, giving as a reason that the latter are awarded, not ‘ E 
because the plaintiff has any right to recover them, but because the defendant ^ 
deserves punishment for his wrongful acts; and that, as the plaintiff can not - 
' maintain an action merely to inflict punishment upon a supposed wrong- 
doer, if he has no cause of action independent of a supposed right to recover 
exemplary damages, he has no cause of action at all.5 It is apparent that 
. the theory of the rule is not based upon any right of the plaintiff to receive. 
the award assessed against the defendant, but that the defendant should 
be punished. The more enlightened principles of government and of law 
clothe the state with the sole power to punish but insure to the individual 
full, adequate, and pomploti compensation for a wrong inflicted to his 
detriment.!5 

.Àn examination of the American authorities leads to the conclusion that 
the exemplary damage rule owes its origin and growth, to some extent at 
least, to the difficulties experienced by judges in tort cases of clearly defining 


z Cook v. Ellis, 1844, 6 Hill's (New York) Reports 466, 467. 

33 Sedgwick, 8ec. 571a. 

4 Grotius, Book II, Chapter XVII, section X; Blackstone's Commentaries, Book II, Chap- 
ter 29, section VII, paragraph 2 (*page 438); Sedgwick, section 29. ; 

1 Schippel v. Norton, 1888, 38 Kansas Reports 567, 572; Meighan v. Birmingham Terminal 
Co., 1910, 165 Alabama Reports 591, 599. 

1$ Vattel's Law of Nations, Chitty edition with notes by Ingraham, 1852 (1857), (herein- 
after cited as “ Vattel”) Book I, section 169, where it is said: “Now, when men unite in 
society,—as the society is thenceforward charged with the duty of providing for the safety 
of its members, the individuals all resign to it their private right of punishing. To the whole 
body, therefore, it belongs to avenge private injuries, while it protects the citizens at large. 
And as it is a moral person, capable also of being injured, it has a right to provide for its own 
safety, by punishing those who trespass against it;—that is to say, it has a right to punish 
publie delinquents. Hence arises the right of the sword, which belongs to a nation, or to its 
conductor. When the society use it against another nation, they make war; when they 
exert it in punishing an individual, they exercise vindictive justice.” 
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in their instructions to juries the. different factors which may be taken into 
account and readily applied by them in assessing the quantum of damages 
which a plaintiff may recover. It is difficult to lay down any rule for meas- 
uring injury to the feelings, or humiliation or shame, or mental suffering, and 
-yet it frequently happens that such injuries are very real and call for compensa- 
tion as actual damages as much as physical pain and suffering and many 
other elements which, though difficult to measure by. pecuniary standards, 
are, nevertheless, universally considéred in awarding compensatory damages. 
The trial judges, following the lead of Lord Camden," have found it easier 
to permit the juries td award plaintiffs in the way of damages a penalty 
assessed against defendants guilty of wilful, malicious, or outrageous conduct 
toward the plaintiffs, rather than undertake to formulate rules to enable the 
juries to measure in pecuniary terms the extent of the actual injuries.!5 
In cases cited and numerous others, the damages dealt with and designated 
by the court as “exemplary” were in their nature purely compensatory and 
,awarded as reparation for actual injury sustained. 
j That one injured is, under the rules of international law, entitled to be 
' compensated for an injury inflicted resulting in mental suffering, injury to 
his feelings, humiliation, shame, degradation, loss of social position or injury. 
to bis feelings, humiliation, shame, degradation, loss of social position or 
injury to his credit or to his reputation, there can be no doubt, and such 
compensation should be‘commensurate to the injury. Such damages are 
very real, and the mere fact that they are difficult to measure or estimate by 
money standards makes them none the less rea] and affords no reason why 
the injured person should not be compensated therefor as compensatory 
damages, but not as a penalty. The tendency of the decisions and statutes 
of the several American States seems to be to broaden the scope of the ele- 
ments to be considered in assessing actual and compensatory damages, with 
the corresponding result of narrowing the application of the exemplary 
damages rule. B 


17 Wilkes v. . Wood, note 10, supra. 

33 Boydan v. Haberstumpf, 1901, 129 Michigan Reports 137, where it was held (page 140; 
italics ours) that the term "exemplary damages," as employed in Michigan, “has generally 
been understood to mean an increased award of damages in view of the supposed aggravation 
of the injury to the feelings by the wanton or reckless act of the defendant,” and that “It 

` has never been the policy of the court to permit juries to award captiously any sum which 
may appear just to them, by way of punishment to the offender, but rather to award a sum in 
addition to the actual proven damages as what, in their judgment, constitutes a just measure 
‘of compensation for injury to feelings, in view of the circumstances of each particular case.” 

|. Pegram v. Stortz, 1888, 31 West Virginia Reports 220, 229, 242-243; Gillingham v. Ohio 
River Railroad Co., 1891, 35 West Virginia Reports 588, 599-600; ; Levy v. Fleischner, Mayer 
& Co., 1895, 12 Washington Reports 15, 17-18. 

as See the cases cited in note 6 above. In the case cited from 128 Louisiana Reports the 
court said, at page 992, “the idea that damages allowed for mental suffering are exemplary, 
punitory, or vindictive in their character has been very generally abandoned, and they are 
now recognized by this court and other courts as actual and compensatory.” 
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paid, to naval and military victims of the war and to their families and de- 
pendents, In view of this frank recognition by the Government of the. 
United States of Germany’s inability to make to it full and complete repara- 
tion for all of the consequences of the. war, how-can it be contended that 
there should be read into the treat» an obligation on the part of Germany to` 
pay penalties to the Government of the United States for the use and benefit 
of a small group of American nationals for whose full and complete compensa- 
tion for losses sustained adequate rrovision has been made? 

The United States is in effect making one demand against Germany on 
some 12,500 counts. ‘That demand is for compensation and reparation for 
certain losses sustained by the United States and its nationals. While in 
determining the.amount which Germany is to pay each claim must be con- 
sidered separately, no one of them can be disposed of as an isolated claim or 
suit but must be considered in relation to all others presented in this one 
demand. In all of the claims the parties are the same. They must all be 
determined and disposed of under the same treaty and by the same tribuna, à 
If it were possible to read into the treaty a provision authorizing this Com- y 
mission to assess a penalty against Germany as a punishment or as an ex- } 
- ample or deterrent, what warrant is there for allocating such penalty or any 
part of it to any particular claim, and how should it be distributed? Why 
should one American national who has sustained a loss receive in addition to 
full compensation “smart money” rather than another? Should the full 
amount of the penalty be imposed in connection with a particular claim, or in 
connection with a particular incident out of which a number of claims 
arose, or in connection with all acts of a particular class? Why impose a 
penalty for the use ani benefit of a small group of American nationals who 
are awarded full compensation, aad at the same time waive reimbursement 
for the cost of the war which falls on all American taxpayers alike? 

If it were competent for this Commission to impose such a penalty, what 
penalty stated in terms of dollars would suffice as a deterrent? And if this 
Commission should arrogate to itself the authority to impose in the form of 
damages a penalty which would effectively serve as a deterrent, where lie 
the boundaries of its powers? Is is not hampered with any constitutional 
limitations save those found in the treaty; and if the power to impose a 
penalty exists under the treaty may not the Commission exercise that power 
in a way to affect the future political relations of the two Governments? ?5 
The mere statement of the question is its answer. . Putting the inquiry only 
serves to illustrate how repugnant to the fundamental principles of inter- 
national law is the idea that this Commission should treat as justiciable the 
question as to what penalty should be assessed against Germany as a punish- 
ment for its alleged wrongdoing. It is our opinion that as between sovereign 
nations the question of the right and power to impose penalties, unlimited 

31 See Note 11 to this Commission's Administrative Decision No. II handed down this day. 

35 Vattel; Book II, Chapter XVIII, Sæ. 329. 
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in amount, is politi¢al rather than legal-in its nature, and therefore not a 
subject within the jurisdiction of this Commission. 
' The treaty is our charter. We can not look beyond its express provisions 


- or its clear implications in assessing damages in any particular claim. We 


hold that its clear and unambiguous language does not authorize the imposi- 
tion of penalties. Hence the fundamental maxim “It is not allowable to 
interpret that which has no need of interpretation” applies. But all of the 
rules governing the interpretation of treaties-would lead to the same result 
were it competent for us to look to them. Some of these are: The treaty 
is based upon the resolution of the. Congress of the United States, accepted 
and adopted by Germany. The language, being that of the United States 
and framed for its benefit, will be strictly construed against it." Treaty 
provisions must be so construed as to best conform to accepted. principles of 
international law rather than in derogation of them. Penal clauses in 
ireaties are odious and must be construed most strongly against those as- 


-Berting them.?? 


The treaty is one between two sovereign nations—a treaty of peace. 
There is no place in it for any vindictive or punitive provisions. Germany 
must make compensation and reparation for all losses falling within its 
terms sustained by American nationals. That compensation must be full, 


_ adequate and complete. To this extent Germany will be held accountable. 


But this Commission is without power to impvse penalties for the use and 
benefit of private claimants when the Government of the United States has 
exacted none. 

This decision in so far as applicable shall be determinative of all cases 
growing out of the sinking of the Steamship Lusitania. All awards in such 
cases shall be made as of this date and shall bear interest from this date at 
the rate of five per cent (5%) per annum. 

Done at Washington November 1, 1923... _ ; 

Epwin B. PARKER, Umpire. 
Coneurring in the conclusions: : 
CHANDLER P. ANDERSON, 

American Commissioner. 
- W. KrESSELBACH, — 
German Commissioner. 
?5 Vattel, Book IT, Chapter XVII, Sec. 263. i 

?! Vattel, Book IT, Chapter XVII, Sec. 264; Digest of Justinian, Book II, Title XIV, para- 
graph 39, Monro translation, 1904; T'reaties—T'heir Making and Enforcement, by Samuel B. 
Crandall, 2nd (1916) edition (hereinafter cited as ‘‘Crandall’’), sec. 171, page 401; Pothier 
on Obligations (Evans, 1806), Vol. I, page 58 (7th rule, Article Vi, Chapter I, Part I); 
Woolsey on International Law, 6th (1891) edition, sec. 113; opinion of Ralston, Umpire, 


- Italian-Venezuelan Mixed Claims Commission, Sambiaggio Case, Venezuelan Arbitrations 


1903, pages 666 and 688-689. 

28 Opinion of Plumley, Umpire, in Arao Mines (Limited) Case, British-Venezuelan Mixed 
Claims Commission, pages 344 and 386-387; Venezuelan Arbitrations 1908, reference to 
Sambiaggio Case in note 27 above; Vilas v. Manila, 1911, 220 United States 345, 358-359; 
Crandall, sec, 170. 

29 Vattel, Book II, Chapter XVII, sections 301-303; Grotius, Book II, Chapter XVI, Seo. 
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conference had told heavily upor him. To this wes now added mental 
pain, for he was to realize that the real foes of all tha: he had labored to do 
for America and the world were not the ex-enemy powers, still less the Al- ` 
lied Powers, but his own countrymen, misguided bz specious leaders of . 
reaction" (p. xliii). 

The present papers, prepared for the “Hov3e Inquiry” in 1918, fasi 

a worthy monument to his memory. They Show an unusual grasp of the 
-~ colonial problem in its various aspects, and are a rica mine for detailed in- 
formation about central Africa, Ezypt and Mesopotemia, The economist 
and historian is evident in every page but, in the ab:-lity to condense wide 
. erudition into brief and practical suggestions acceptable to the divergent 
. political interests present at Paris, Mr. Beer showed himself a statesman of 
no mean order. . i 

“The preéminent consideration in colonial admin stration,” writes Mr. 
Beer, “must be the welfare of the native" (pp. 180, 431). The complete 
failure of Germany to accept this point of view in her colonial policy, it 
his opinion, justified her elimination as a colonial bower. -The evidence \, 
for this is presented in a history of the German-African colonies. “The ? 
attitude of the negroes was inevitably determined br thirty years of more 
or less constant oppression, and it is not surprising that they generally 
welcomed the elimination of German rule” (p. 38).- 

Looking at the problem from the standpoint of German interest, fia shows 
how insignificant was the economi» importance of the colonies to Germany. 
Less than half of one per cent of German pre-war trade was with her colonies 
and from them she obtained only three per cent o! her colonial imports 
(pp. 11, 59). Hast African sisal was the only raw material which her col- 
onies supplied in quantities sufficient for her wants (p. 142). From 1904 
to 1908 the average colonial deficit was 160 million marks, while her average 
colonial trade was only 110 million marks (pp. 11, 2522. The dominant aim: 
of German colonial poliey, however, was not economic gain, but the creation 
of a home under the flag for surplus German population. In this she failed 
signally. In spite of the hospitality to white settlement of much of South- 
west and East Africa, only about eighteen thousand Germans, including 
‘the administrative officials, lived m the African colories in 1913 (p. 10). 

The secondary aim of colonial policy, in the author's opinion, is the inter- 
est of the outside world which demands preéminently equality of opportu- 
nity (p. 481). To assure protection of the natives and, so far as possible, 
the open door, Mr. Beer suggests the mandates sys;em whereby responsi- 
bility for administration would be centered in one. power acting under the 
supervision of the League of Nations. The supericrity of this system to 
international government or concominium is ably set forth (pp. 421-423). 
The editor credits Mr. Beer with the first use of the term mandate in its 
present significance in his report cf January 1, 1918, here printed (xix, 424), 
General Smuts’ well known artise on the subject did not appear until 
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December 16, 1918. (See reprint in New York Nation, Feb. 8, 1919, and 


article by Potter, American Political Science Review, Vol. 16, p. 565.) It is 


, interesting to notice that Mr. Beer, like General Smuts, did not contemplate 


. the universal application of the mandates system to German and Turkish 


ceded territory as actually adopted. He recommended that Toga, 
part of Cameroons, Southwest Africa and German New Guinea be trans- 
ferred outright to the adjacent allied states (pp. 433, 448, 457). 

The book contains a careful survey of the economic resources and trade 
of central Africa and the international agreements since 1885 for the protec- 
tion of the natives aud the resources and for the preservation of the open 
door. The difficulties encountered in the latter effort are well set forth. 
The author is under no delusions on this point. He recognizes that citizens 
of the state administering the territory, whether it be colony, protectorate 
or mandate, will always have an advantage because of familiarity with the 
laws, language, and social customs of the authorities. Trade will always 
follow the flag as it did in about equal proportions in the British and German 


/ tree trade colonies and the French, American and Portuguese protective 


" 
$ 


colonies. Any system. of international supervision or control can do no 
more than eliminate the grosser forms of unfair competition (pp. 96-110, 
213-220). 

Apart from the central African problem, the book contains reports on 
Egypt and Mesopotamia. The account of Egyptian history since 1876 is 
interesting reading and the complexities of Turkish, Egyptian, British, and 
other authorities in its government before the war are untangled. “It was 
the custom in what Milner happily called ‘the land of paradox’ that the 
British officers in the Egyptian Army issued their orders in Turkish to 
Arabic-speaking soldiers” (p. 353). Mr. Beer approved of the British 
protectorate and reccommended. termination of the SRpIRUB OUS X in Egypt 
(pp. 445-446). 

The book contains several repetitions as is inevitable in a collection of 
isolated reports. Thus the discussion of the.open door on pages 96 to 110 . 


_ is virtually repeated on pages 213—220 and much of the material on agree- 


indispensable aid. 


ments for the protection of natives in central Africa appears on both pages 


168-178 and pages 222—238. The editor has added material to bring the 
account up to date, but distinguishes it by brackets. He also includes a 
number of maps and a useful collection of documents and treaties. The 
student of African and in fact of all colonial problems will find the book an 
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La Question Juive devant le droit international public. Thése pour le doc- | 


torat. By Elie Cohen. Paris: Editions de la Vie universitaire, 1922. 
pp. 308. : 


This thesis contributes very little except certain facts either to interna- 
tional law or to the Jewish questicn. The author has adopted a philosophi- 
cal method, but he is distinctly a particularis in using it. One gets the 
impression throughout that Dr. Cohen really wants all the advantages and 
none of the disadvantages of thia world for his people. In one place he 
suggests that “the states of eastern Europe have only to start a sort of 


b 


m 


rivalry in the satisfactions to be given to the desires of the Jews" to gain : 


their loyalty and support (p. 191). 

Dr. Cohen's historical review is sufficient for his purpose. He has stud- 
ied the operation of the minorities treaties, finding them lacking in sanction 
owing to the failure to recognize à minority as a juridie person capable of 
initiating proceedings in its own right. This “cannot be granted Den. 
modalities conformable to circumstances, but it must be granted." 

.give the Jews the quality of a nation—Palestine is not here in the ins s 
mind—is an unprecedented act: “It will finally detach the idea of a nation 
from that of territory. But in doing this it will create nothing that does 
not exist" (p. 267). 

- The author's solution of this revolution i is “to give laced in the Pesan: 
of Nations to a representation of Jews properly appointed” by “a universal 
Jewish congress democratically elected.” The Jewish representatives 
would have the right of bringing up in the League “‘all the questions which 


. the situation of the Jews. may yes precipitate until the far-distant day of 


its complete solution, and especially the problem of anti-Jewish propaganda.” 

Leaving aside the probability that anti-Jewish activity is a passing 
phenomenon, this proposal merits some consideration in the light of inter- 
national possibilities. In the terms of international law it amounts to a 
proposal that a portion of many states identifiable by the same racial; 
religious and cultural characteristics shall, in-view of them, be given a vir- 
tually independent status as an international entity, but without territorial 
or other sovereign attributes, and apparently without responsibility. This 


is altogether different from the growing recognition of occupational, pro-. 


fessional and scientific groupings which cooperate with rather than oppose 
the political state. 

It would have been interesting :f Dr. Cohen had devoted some space to 
examining the practical difficulties of realizing his proposal. All he does 
is to cite the treaty concluded between Lithuania and the Executive Com- 
mittee of the Universal Jewish Relief Council, signed at Kovno on Novem- 
ber 14, 1021. This document, called a treaty, is one of the numerous 
agreements made by the Red Cross, the American Relief Administration 
and similar organizations. To assume that the organizations are recog- 
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nized even de facto as persons in international law by reason of the negotia- 
tion of such agreements is very wide of the mark. They are mere admin- 
istrative contracts with foreign corporations. 
/ It is safe to predict that the organizations that defend Jewish interests 
, most effectively will not adopt this program. 
r4 . Denys P. Myers. 


India in World Politics. By Taraknath Das. , New York: B. W. Huebsch, 
1923. pp. xvii, 135. $1.25. I 

India in Ferment. By'Claude H: Van Tyne. New York: D. Appleton and 
Co., 1923. pp. xii, 252. $2.00. 


. Both these volumes belong to the literature cf propaganda—one of them 
being pro- and the other anti-British. Buttheir relative value is very different. 
. India in World Politics need not long detain us. Though not wholly de- 
void of interest or utility, this little book consists largely of citations in- 
/ tended to show the “ extent to which the foreign policy of Great Britain has 
/ been determined by the possession of India. . . . The possession of 
j India determined the policy of Great Britain, and her relations with Persia, 
Japan and, to a greater extent than appears on the surface, with China. 
Fear of the Suez route to India forced Great Britain's hand against Egypt, 
and jealousy of the Bagdad route arrayed her against Germany." (See in- 
troduction by R. M. Lovett, pp’. xii-xiii.)  . 

On the whole the citations seem well chosen and on the surface appear to 
support the main thesis which is that British relations with other nations 
heve been unfavorably affected by the possession of India. But it is ob- 
vious that the method employed to demonstrate this fact (if it be a fact) is 
highly objectionable to the student seeking for an impartial presentation of 
the truth. The book may serve the purpose of advocacy, but not of real 
investigation. Such a biased or one-sided treatment of the subject is sure 
to result in false or exaggerated impressions. f 

India in Ferment is also the work of an advocate, though of a much higher 
order of merit and the product of a far more justifiable and fruitful method. 

Professor Van Tyne frankly admits his pro-British prejudices and other 
limitations in the preface. He confesses that he “took to India no special 
knowledge of it, but merely a mind trained to a study of the social sciences 
and to observe political activities, past and present"; that he “did look at 
the Indian life with Western eyes,” and brought with him all his “ American 
prejudices in favor of cleanliness, sanitation, hygiene, and universal eduea- 
tion”; and that he has little sympathy with “superstition, religious fanati- 
cism, and the mystic Indian philosophy.” 

The student is thus forewarned and forearmed; and if he permits himself 
to be unduly influenced by what follows, he has only himself to blame. 
There are perhaps certain advantages in this method of investigation by a 
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Russia, Great Britain and France and their nationals in the Near East. And 
Chapter VI would have been materially improved, if more attention had 
. been given to the work of Pan-German and colonial organizations and 
writers in Germany to promote the German advance in Turkey and the 
Near East. R : l 
On the other hand, the author hes brought out admirably two important 
points so often omitted by writers on the Near East, i.¢., the commercial 
partition of Turkey-in-Asia in 1913-1914, and the shortsighted policy of the 
Powers in excluding the Turks from all agreements and treaties affecting 
ihe Near East from 1918 to the Lausanne conference. And he has demon- 
strated effectively the folly of attempting to settle great international prob- 
lems in the interests of imperialism and of selfish nationalism. It is un- 
fortunate that the publishers prirted such an inferior map as a frontispiece; 
but all students of Near Eastern affairs and intelligent readers will welcome 
this volume, for it is a real and valuable contribution to the literature of 2 
field which so far has been very inadequately covered by English historical 
writers. ` i E 
l Norman Dwieut HARRIS. | 


The Recent Aims and Political Development of Japan. By Rikitaro Fuji- 
sawa. New Haven: The Yale University Press, 1923. pp. xi, 222. $2.50. 


Professor Fujisawa, though a distinguished mathematician, possesses an 
extensive knowledge of the modern political history and institutions of 
Western countries and a very sincere ambition to understand the forces 
which underlie political forms. Very properly he seeks to assist Americans 
toward a proportioned view of Japanese and American institutions and 
policies. This little volume, presented in the attractive style uniform in 
the series of the Institute of Politics, contains the author’s lectures deliv- 
ered before the Institute in the summer of 1923. The first four chapters - 
-are devoted to domestic politics £nd political figures, the fifth to a compari- 
son of democracy and militarism in Japan and in Western countries, 
particularly in the United States, the last to Japan’s aims. 

- The book is an apologetic for the conservative forces and for thé men who . 
guide them. Militarism, the Genro, the clans, the bureaucracy—the latter 
the pure bureaucracy and not the bastard bureaucracy of the parties—while 
not unqualifiedly praised, are al. viewed in a favorable light. Yamagata 
is the author's hero, in peace no less than in war, to whom Ito deserves an 
unquestioned second place. Okuma receives rather grudging endorsement, 
since he lacked the primary qual:ty of Japanese statesmanship, taciturnity, 
and was inclined too strongly to use Waseda as a training-ground for politi- 
cal journalism. Hara, the “Great Commoner,” appears and reappears, in 
season and out of season, as a statesman who, “with his silvery white locks, 
rises ever greater in our vision, Sike the snow-erowned Fuji . . . su- 
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premely distinct from his party surroundings . . .” (p.129), but his 
principal claims to that characterization appear to be that he was an auto- . 
crat within his party and possessed a remarkable talent for accommodating 
‘himself with the Genro and the House of Peers. Mr. Fujisawa is generous 
in his remarks upon Yemagata, Okuma and Hara, but his comment is un- 
fortunately colorless and leaves the reader with no clearer picture than more 
general works might be expected to convey. 

The reader is warned at one point, where it is deemed necessary in order 
to lay a foundation for endorsing the persistent control of the Genro (p. 

- 106), against accepting Japan's "modern political forms” at their face 
value. Yet comparisons are frequently introduced between those forms 
and their counterparts, as their author thinks, in Europe and in America: 
“The Emperor of Japan reigns but does not rule, just as the King of England 
reigns but does not rule” (p. 55); “The time-honored saying of the British | 
‘Constitution, that the House of Commons holds the purse-strings, is equally 

true in the case of Japan" (p. 101); "Regardless of whether the form of 
government is a constitutional monarchy or a republic, it seems to me, all 
countries which survived the World War are democratic states” (p. 134); 
“Democracy finds its safe, genial, blessed abode in the Island Empire of 
the East" (p.142). Hara is compared with Gladstone, with the statement, 
undoubtedly misprinted, that he, like Gladstone, had occupied the premier- 
ship at four different periods (p. 8); the Terauchi ministry of 1916 is com- 
pared with the contemporary coalition ministry of Lloyd George. 

One might quote several statements displaying such divergence from the 
facts as they are set forth in standard works, both Japanese and foreign, 
on the political system of the country, as to cause wonder at their obvious 
inaccuracy. On page-69 it is maintained that “The Government has no 
‘control over the Japanese press"; on. page 120 that “The institution [the 
Genro] will never prove itself a hindrance to the progress of party govern-- 
ment, simply because it cannot”; Yamagata is credited with “having been’ 
the pioneer advocate of popular government in Japan” (p. 32); one ques- 
tions whether the Genro would deserve or appreciate the title “simple- 
minded”; on the other hand, the author’s suggestions on the subject of 
the responsibility of ministers are fresh and valuable (pp. 55-58), as are 
his ideas upon the possible future of the Genro (pp. 115-120). 

Mr. Fujisawa's discussion becomes most objective in treating the devel- 
opment of political parties. Slight attention is given to the “true-born” 
politicians and no allusion is made to the “dangerous thoughts” that are 
beginning to disturb the calm waters of perfect submission to the Emperor, 
but the older political parties are dealt with from an unbiased point of view. 
Hara is credited with having placed the parties on an assured foundation 
upon which the erecticn of a genuine party government will await the 
discarding of feudal notions such as are wow permitting parties to develop 
into "selfish oligarchies worked by professional politicians.” The move- 
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ment for manhood suffrage is cismissed summarily as a rallying-cry of 
opposition parties seeking the “‘selubrities” of office. 

Professor Fujisawa was laboring under a serious illness while preparing 
and delivering the lectures which compose this series, a sufficient excuse for 
the ill-organized form in which the material is presented. Possibly, however, 
he would have done wisely in inviting revision by some Japanese scholar 
whose attention has been more consistently devoted to the study of political 
problems than that of a distinguished scientist in another. field possibly 
could have been. There is no field more often misinterpreted, as Mr. Fuji- 
sawa recognizes, than that of Far-Eastern politics, and it is doubtful whether 
this author's sincere attempt to assist the international "understanding" 
which he rightly considers prima-ily important is destined to be fruitful. 


HanoLp Scorr QUIGLEY. 
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The ee of States: A study tn the History of Law. By Julius Goebel, 
Jr... New York: Columbia University Press, 1923. pp. 89. 


The doctrine of equality of states has been attacked on the ground that 
it is not applied in practice (T. J. Lawrence, Essays, 1885, p. 209; Hicks, 
Proc. A. Soc. Int. Law, IIT: 241), and that it is inexpedient because it pre- 
vents international organization and assures continuance of self-help and 
war in international relations (Dunning, Am. Pol. Sci. Rew., XVII, 15; 
Potter, International Organization, p. 254). Professor. Dickinson’s com- 
prehensive treatise (Equality of States in International Law, 1920) empha- 
sized in the main these two aspects of the question, but discusses also the 
historic evolution of the doctrine of equality, with the conclusion that it 
was not part of the system of G-otius but was imported into international 
law by the “naturalists,” Hobbes and Pufendorf, who assumed an analogy 
between states and men in the state of nature. The equality of men in the 
State of nature came from the Stoics, who passed it on to the Roman law- 
yers, the Church fathers, and the schoolmen. The analogy was the work 
- of seventeenth-century jurists, but being made, equality of states inevit- 
ably followed from the accepted natural law philosophy. 

Dr. Goebel takes issue with this part of Dickinson’s argument. He 
denies the existence of equality in the jural sense in the philosophy of either 
-the Roman jurists, the Church fathers, or theschoolmen. In his opinion, the 


doctrine of equality, instead of flowing from a doctrine of antiquity trans-. 


- mitted through the Middle Ages, grew out of developing practice opposed 
to medieval theory. It began in the recognition of equal sovereignty of 
rulers in their treaties and arbitrations (pp. 47,:58); it received new weight 
when sovereignty, began to be ascribed to states regarded as persona ficta 
and enjoying some of the characteristics of Roman Jaw corporations (p. 66); 
it became accepted with the general disavowal of imperial and papal claims 
of universal dominion after the Reformation (p. 71); and was finally stated 
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as & doctrine of international law, not by the theorist Pufendorf, but by 
Leibnitz who, according to the author, was governed by an ''utter sense 
of political reality" (p. 88). Thus it grew, not from ancient theory and 
.bad analogy, but was a necessary deduction from the sovereignty of states 
/ which had existed de facto for two centuries when Leibnitz wrote (p. 58). ° 

Dr. Goebel has made an important contribution to political theory. The 
accuracy of distinction and wealth of citation convinces the reader of the 
soundness of his exposition of the political philosophy of the Stoics, of 
Roman law, of patrists, cf schoolmen, of Luther, Calvin, Grotius, Pufendorf, 
and Leibnitz. His discussion of the nature of international transactions, 
particularly treaty-making and arbitration, in the-Middle Ages opens up 

~ a fertile and little cultivated field for the historian of international law. To 
the reviewer, however, the opposition between his views and those of 
Professor Dickinson is less radical than at first appears. 
» Dr. Goebel admits the influence of the Stoic conception of natural law 
An the system of the seventeenth-century jurists (p. 78) and the importance 
/ of the ascription of personality to the state by Hobbes and Pufendorf (p. 
83). Professor Dickinson, on the other hand, admits that the doctrine of 
equality was “reénforced by theories of sovereignty" (op. cit., p. 334). 
Their main difference is on the question of relative importance and on the 
pedigree of the seventeenth-century natural equality philosophy. Dr. 
Goebel does not deny the occurrence of phrases suggestive of the Stoics’ 
natural equality in the writings of Roman jurists, patrists, and schoolmen. 
He may be right in holding that these phrases if given their original mean- 
ing would have been out of harmony with the general philosophy of Roman 
law and medievalism, but that does not detract from their importance as 
mediums whereby the Stoic conception was transmitted from ancient Rome 
to the seventeenth century. The history of ideas is in large part the history 
of ephemeral systems each attributing new meaning to phrases which per- 
sist. An ancient phrase when revitalized by a long dead meaning may be 
revolutionary. The development of de facto sovereignty, the Stoic doc- 
trine of natural equality, and the analogy between states.and men in a` 
state of nature seem to have all been important in creating the international 
law doctrine of state equality. Dr. Goebel has unquestionably made a 
good case for the priority of the former. 

As 4 question of present law, however, it would seem that if practice was 
indeed the basis of the doctrine of equality in the seventeenth century, it 
would be in accord with the spirit of international law to change the doc- 
trine today. Dickinson has certainly proved that equality is not in accord 
with present practice. In fact Dr. Goebel admits that “equal legal capac- 
ity .-. . is in no sense an absolute conception; but is limited and 
conditioned by the nature of the legal order to which the relationship is 
sustained,” and that.it may be “conditioned by any number of extraneous 
facts” (p. 79). With these qualifications Goebel’s “equal legal capacity” 
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would seem to approach very close to the “inequality of capacity” which 
Dickinson finds in present international relations. Both agree that equal- 
ity before the law is necessary for any legal system. Dickinson looks upon 


recognition of political inequality as expedient and necessary for the per- 
fection of international organization. Some of Goebel's remarks sound n 


hostile to this view, but he does not argue the point. “A direct- practical 
result," he says, “is not the chief aim of the student of legal history, for he 


must ever remain a stranger to partnerships such. as the natural scientists . 


have nurtured between scholarship and utilitarianism.” 


Quincy WRIGHT. 


^ 


Selected Documents and Material for the study of International Law and 
Relations. By John Eugez2 Harley. Los Angeles: Times Mirror 
Press, 1923. pp. xviii, 419. 33.00. 


In 1923, Professor Harley issued a collection of documents and WE 


for the study of international law and relations. As he is deeply interested 
in international organization ard international peace, it was but natural 
that he should give special emphasis to these subjects, and he prefixes in- 
troduetory chapters (1) on the development of international cooperation 
during the nineieenth and twentieth centuries; (2) pacific settlement of in- 
ternational disputes; (3) the creation of the Covenant for a League of 
Nations; (4) and (5) the Washirgton Conference on the limitation of arma- 
ment and Pacific and Fax-Eastern questions. These five chapters cover 150 


a 
" 


pages, Chapters 4 and 5 being made up of the Report of the American dele- . 


gation to the Washington Conference (pages 42-150). The first three 
chapters are introductory in the stricter sense of the word, in that they fur- 
nish a background and the farts mesentery, to an ardesia of the 
documents. 

It is difficult to give an idea of the scope of the volume without Apidtiug 
its table of contents, and wher. that is done the book speaks for itself. 
At least the table for Part 2, containing selected documents\and mate- 
rialfor the study of international law and relations, should be placed 
‘before the reader. It contains President Wilson's fourteen points; the pro- 
gram of the League to Enforce Peace; the American plan for a League of 
Nations; the proposals of General Smuts; the plan of Lord Robert Cecil; 
the composite Covenant made by the legal advisers of the Commission on 
‘the League, the preliminary constitution for the League of Nations agreed 
to February 14,1919, and the final text of the Covenant. It also contains 
the proposed amendments to th» Covenant, the apportionment of expenses 
of the Universal Postal Union, the proposed allocation of expenses of the 
League; and the section of the peace treaty upon the International Labor 
Organization. It also contains the Róot-Phillimore plan for the Permanent 
Court of International Justice, end the Statute for the Court. 
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As a typical mandate, the book contains the Japanese mandate for the 
former German possessions in the Pacific Ocean, accompanied by the 
report of the Permanent Mandates Commission. Finally, the book gives 
the text of the Hague Convention of 1907 for the pacific settlement -of 
international disputes, a table of cases decided by the Permanent Court 
of Arbitration, and the treaties and resolutions sdopted by the Washington: 
Conference. on the Limitation of Armament. These are followed by 
President Harding’s address submitting the forégoing treaties to the Senate, 
the treaty between Japgn and China for the settlement of the Shantung 
question, the original text of the Monroe Doctrine; the Ruch-Bagot agree- 
ment of 1817 for the limitation of naval armament on the Great Lakes, 
and the joint resolution of 1910 relating to the limitation of naval armament; 
a classification of states and dependencies, a table of the territory of the 
United States, and the treaty between the United States anc Japan regard- 
. ing the Island of Yap. 

. It follows from this table of contents that the book is a highly useful one, 
' inasmuch as Professor Harley has brought together materia! useful for the 
classroom but difficult to procure. With this volume at hand, a teacher 
and instructor of political science who wishes to show particularly the re- 
-cent international development, can do so with the assurance that his stu- 
dents will be able to question his statements by the documents, and from the 
study of the documents under the guidance of a competent instructor a 
very fair knowledge of the present state of international development can 
be had. * 

In the matter of documents, the question of inclusion and exclusion is 

difficult. Often it is personal. Some documents would be chosen by one, 

_and omitted by another. The question, therefore, is not whether Professor 
Harley chose that of the reviewer, but rather whether the worx 1s serviceable 
and to this question an affirmative answer can be given. 

Without intruding his personal opinion, the reviewer feels that it would 
have been advisable to include the arbitration treaty of 1908 ketween France 
and Great Britain, negotiated in pursuance of Article 19 of the Pacific 
Settlement Convention of 1899, in which the Powers,.unable to agree to the 
acceptance of a general treaty of arbitration due to the opposition of Ger- 
many, reserved the right to do so among themselves. It may seem to the 
uninitiated-a strange thing to reserve a right which existed without reserva- 
tion; nevertheless, diplomacy has its.own ways and Ministers of Foreign 
Affairs are not as logic&: as academic people. The result of this apparently 
useless reserve has been the network of arbitration treaties in which the world 
is entangled to its very great benefit. Indeed, in one year Mr. Root when 
Secretary of State, negctiated no less than 26. It may be said that these 
treaties taken together furnish a very substantial jurisdiction fcr a Permanent 
Court of International Justice; inasmuch af under these treaties the nations 
agree to submit their disputes of a judicial nature, especially the interpre- 
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tation and application of treaties and conventions, under the reserve of 
vital interests, independence and honor of the contracting states. 

. It is & special pleasure to not» that Professor Harley was formerly Car- 
negie Fellow in International Lew, Harvard University, and it is especially 
pleasing to the reviewer, upon whose recommendations these fellowships 
were established, that Professor Harley should be so appreciative of his fel- 
lowship that he mentions the fact upon the title page of his excellent book. 


ees James Brown Scorr. 


Die Privaten Rechte und Interessen im Friedensvertrag. By Dr. Hermann 
Jsay. 3ded. Berlin: Verlag Franz Vahlen, 1923. pp. xviii, 488. 


This edition differs so much both in scope and content from the previous 
editions that it may be called a new work. The former editions were ele- 
mentary and introductory; this is well-nigh cyclopaedic. In a style admi- 
rable for its clarity and‘ conciseness, the author touches upon nearly all the. 
important questions that arose during the war affecting so-called private ^, 
rights of individuals against belligerent nations and that are now being con- 
eretely adjudicated under the provisions of the Versailles treaty relating to. 
reparations and damages. 

' The decisions of the mixed commissions, particularly the Franco-German 
Commission, are constantly drawn upon by the author in the discussion of 
Part: X of the Versailles treaty. The book contains a valuable presentation 
of the ‘origin, jurisdiction and functions of the mixed commissions. Dr. 
Jsay feels that the high hopes of the friends of international arbitration 
from these commissions have not been realized (p.. 427), largely perhaps. 
because of a fundamental error in the effect given to Article 231 of the Ver- 
sailles treaty (pp. 150-153). Certainly if Article 231 of that treaty, in which 
Germany acknowledges her gen2ral responsibility for the war, is to be taken 
out of its connection in Part VIII and carried over into Part X which re- 
lates to the claims of individua's for indemnity, it must be clear that some 
of the decisions of the mixed ccmmissions may be colored by the principle, ` 
on est suspect, tout est examiné, rather than by juridical rules for the inter- 
pretation and application of Part X of the treaty. The commissions might 

be in danger of administering a sort of Jeddart justice “where all day long 
` they hang and draw, and sit in judgment after." Such, in effect, at least, 
is Dr. Jsay’s criticism of the decisions of the Franco-German Mixed Com- 
mission in the Rousseau case (June 28, 1921) and iig Franz and House 
eases (February 11, 1922). 

Apart from a slight display of feeling on that issue, the author has written 
objectively and instructively. The inherent difficulties of interpretation of 
- the Versailles treaty, both as regards its express provisions and as regards 
its hiatuses, have generally bee? frankly admitted, and it is strange that so 
few books, or even monographs of scientifie value, have been published on 
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that subject. Dr. Jsay has performed his painful task well. His book is 
useful not only for the vast amount of detailed information.it contains, but 
more so because it professes to base its conclusions upon the law of nations. 
“The World War,” says Dr. Jsay, ‘which in the minds of many proved the 
impotency of the law of nations, in reality proved its indestructible vitality.” 
If the document signed at Versailles is a treaty, not a ukase, it must be 
- interpreted, applied and executed, on all parts, in accordance with the law 
of nations. That is Dr. Jsay’ s thesis, and-we don’t suppose anyone will 
take exception to it. 
. Gzonaz C. BUTTE. 


Dumping: A Problem in International Trade. By Jacob Viner. Chicago: 
The University of Chicago Press, 1923. pp. xii, 348. $2.25. 


' Dr. Viner's book is a substantial contribution to the literature on the 
theory and practice of dumping. If the book has a fault, it lies in its re- 
finements of definition and its detailed analysis of points cf relatively small 
importance. But the book is not a work of popularization, and even what 
some readers may regard as its overelaboration may find justification in 
the limited discussions in English on the subject of dumping, and in the 
fact that it may clarify confusion which exists in the minds of business 
men as to what constitutes dumping. 

Dumping, according to the author's definition, is price disorimination 
between national markets—a definition so broad that it includes, on the one 
. hand, a manufacturer's sale of products in foreign countries in the ordinary 
course of business at a price below his home price in order to meet legitimate 
competition and, on the other hand, the cutting of prices ir. a foreign market 
by a xhanoractaer intent on driving a competitor out of business. . Such a 
definition, if it is to be useful, obviously requires further amplification, and 
this is found in a classification of dumping practices according to their con- 
tinuity and the motive of the dumper (p. 23). Perhaps it may be empha- 
sized that the author does not condemn dumping as wrong per se. It isa 
trade practice which under some conditions may be legitimately followed 
without injury to the consumer either at home or abroad. 

Current discussions usually refer to dumping as a practice whereby 
“foreigners” in some way or other injure American industry. To many 
Dr. Viner’s discussion of the prevalence of dumping; since 1890, by American 
and foreign producers alike will be a surprise. He shows that export 
dumping “‘on a continued and systematic scale has been a common practice 
of American manufacturers since at least the late eighties of the last cen- 
tury” (p. 80). It should not be argued from this that American manu- 
facturers are necessarily engaged in unfair competition in foreign markets. 
Price differences between national markets may, in one case, accord with 
good business practice and with publie poliey, and in another case may be 
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unfair and predatory. Dr. Viner shows—I think conclusively—that dump- 
ing may be profitable to a business concern. Under some conditions the 
dumper may even practice it continuously and thereby achieve a lower 
unit cost in his factory. Dumping under such conditions, however, can 
_ only be carried on in a secondary market. 

Some very useful chapters review the various existing anti-dumping 
statutes, comparing and contrasting the different policies embodied in them. 

Dr. Viner clearly accepts free trade as the most desirable commercial 
policy i in international relations. He does not, however, consider anti-dump- 
ing legislation inconsistent’ with the doctrine of' free trade. “If the 
free trade doctrine," he says, “be regarded as the positive doctrine that 
commerce and industry should be kept in their natural channels and not 
merely the negative doctrine that nothing be done by legislatures to force 
them out of their natural channels, it would not merely be invalid to cite . 
the doctrine as opposed to restrictions on dumping, but-it would be valid 
to argue that it calls for such restrictions” (p. 147). In this connection he * 
also concludes that protective tariffs alone are not a safeguard against dump- 
ing by foreign exporters. , 

Dr. Viner devotes considerable space to arguing that bounty-countervail- 
ing duties are incompatible with the most-favored-nation guarantee in com- 
mercial treaties, but affirms that dumping duties are perhaps not incom- 
patible with such pledges. Frankly, I cannot follow his refinements 
on this subject. The test is whether or not the foreign government or citi- 
zen can remove the bounty or other aid to exportation which leads to the 
imposition of the countervailing duty. or the dumping duty. Dumping de-, 
liberately stimulated by government bounties would seem to me to be more 
in violation of the spirit of equality of treatment embodied in the most-fav- 
ored-nation clause than cut-prices which may result from a legitimate 
business practice, 7.e., from dumping. The granting of bounties has been 
emphasized as a violation of the most-favored-nation clause because the prac- 
tice deliberately destroys “the equality which it is the object of the most- 
favored-nation clause to establish'' (Moore's Digest, Vol. V, p. 282)..' 

Dr. Viner expresses the hope that his book will "prepare the way for a 
Study of the broader question of standards of competition in international 
commerce" (p. ix). The chief vale, in fact, of his book is that it introduces 
the larger problem of devising £dequate means for cooperation among 
states in the regulation of unfair methods of competition in international 
trade. Dumping under certain conditions is an unfair method of competi- 
tion. Unfair competition, however, expresses itself in many other forms 
and it is a mistake to-isolate duraping from the larger problem. Nor is 
dumping merely to be regulated by national anti-dumping statutes. It is 
a practice which is carried on not only in markets protected by such 
statutes but by exporters of owe country against the export trade 
of another in a third country which may be willing to permit cutthroat com- 
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petition. If anti-dumping legislation -is justified to maintain fairness 
in trade in & nation's home market, it is equally justified to maintain fair- 
ness in commercial intercourse in those areas of the world to which the . 
regulating influence of sound commercial law does not now extend. The 
world is, therefore, confronted with the need of a code of international: 
commercial law and. the development of the proper agencies for its admin- 
istration. 
a W. S. CULBERTSON. 


* NOTES 


* Y 

By resolutions adopted at the Conference of Washington on December 10, 
1921, the representatives of the United States of America, Belgium, the 
British Empire, France, Italy, Japan, The Netherlands and Portugal under- 
took to “establish a commission . . . to inquire into the present prac- 

„tice of extraterritorial jurisdiction in China, and into the laws. and the 

' judicial system and the methods of judicial administration of China, with a 
view to reporting to the governments of the several Powers above named 
their findings of fact in regard to these matters, and their recommendations 
as to such means as they may find suitable to improve the existing conditions 
of the administration of justicein China, and to asrist and further the efforts 
of the Chinese Government to effect such legislation and judicial reforms as 
would warrant the several Powers in. relinquishing, either progressively or 
otherwise, their respective rights of extraterritoriality." 

Under the terms of the resolutions, the International Commission was to 
be constituted within three months from the adjournment of the conference 

_and to submit its report and recommendations within one year after its first 
meeting. The Conference of Washington adjourned on February 6, 1922, 
and the first three months' period therefore expired on May 6, 1922; but the 
Chinese Government requested that the formation of the commission be 
deferred for a year in order to give that government time to prepare trans- 
lations and assemble other information indispensable to the study of the 
question. The interested Powers acceded to this request. Other considera- 
tions have further postponed the execution of the resolutions; but in the 
meantime, in June, 1922, the Chinese Government charged a Commission 
on Extraterritoriality to proceed with the preparation of the necessary 
material for the eventual use of the International Commission. 

Among other things the Commission on Extraterritoriality has under- 
taken the publication in French and English of the principe] modern Chinese 
legislative acts, including constitutional laws, the civil and commercial and 

penal Codes, the laws and regulations governing the judicial organization, 
the principal administrative laws, and summaries of the jurisprudence of the 
Supreme Court of Peking and certain superior tribunals. . 

There have already appeared French translations of the regulation govern- 

ing penal procedure of November 14, 1921, and the provisional penal code of 
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March 30, 1912, as modified by certain later acts and decrees. It is an- 
nounced that there are in press the commercial laws and regulations, the 
regulations of civil procedure, and the constitutional laws, and that there 
are in preparation the laws and regulations governing judicial organization, 
and certain miscellaneous laws. 

The series of French translations isonsale at La Librarie Fans, Peking. 
The price of the two pampito already issued is siis at $1.20 each. 


Documents pour servir à U Histoire du droit des gens., By Dr. Karl Strupp. 
Berlin: Herman Sack, 1923. 5 vols. 


This series is a second edition, considerably enlarged, of the work which 
appeared under the German title Urkunden zur Geschichte des Volkerrechts 
in two volumes and two supplements in 1911, 1912 and 1916. 

. The original edition was favorably reviewed in this JOURNAL, Vol. 6 
(1912), pp. 1041-1045. ^u 
: The contents of the series is as follows: Volume I, 127 documents from the 
earliest times to the Congress of Berlin, 1878; Volume II, from the Berlin 
Congress to the outbreak of the World War, 1878-1914; Volume III, the 
World War and its settlement, 1914 to 1919; Volume IV, 21 documents, 
including the Versailles treaty and other treaties, conventions and docu- 
`~ ments having relation thereto; Volume V, 54 documents, part of them in 
continuation of the settlement of the World War and part relating to other 
matters, bringing the publication down to and including the treaties of the 

Washington Conference, 1922. 


Woodrow Wilson's Case for the League of Nations; Compiled by Hamilton 
Foley. Princeton: University Press. 1923. pp. 271. Price $1.75. 


'The contents of this book may be best described in the words of the 
compiler who states that it is “A compilation of President Wilson's official 
and detailed explanation of the League of Nations Covenant and of the 
Treaty of Versailles, made to the Foreign Relations Committee of the Senate, 
and to the people of the United States, when the Treaty was before the 
Senate in 1919." In further explanation, Mr. Foley says, “I have taken 
sentences pertaining to each section of the Treaty and of the League, to 
World Problems and to World Peace, of which he made mention, and so 
combined them that within the pages of this book may be found President 
Wilson's personal, comprehensive and detailed explanation." The volume 
is, therefore, not a brief prepared by the compiler, but, as he states, “every 
word is Mr. Wilson's own word, and all are here used in pzplañation of that 
detail of the subject in which he used them.” 

In undertaking the work the author had before him a task the difficulties 
of which might have caused some skepticism as to its successful accomplish- 
ment had he not underwritten his own judgment and discretion in making 
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these selections with a letter of approval from Mr. Wilson, bearing date 
April 26, 1923, a facsimile of which is printed in front of the book. 

The Senate documents containing the report of the conference between 
members of the Senate Committee on Foreign Relations and President 
Wilson at the White House in August, 1919 (S. doc. No. 76, 66th Cong. 1st - 
sess.), and the addresses delivered by President Wilson on his western tour 
in September, 1919 (S. doc. No. 120, 66th Cong. 1st sess.), have an aggregate 

.of about 225,000 words. The substance of these docuraents has been re- 
duced in Mr. Foley's compilation to.approximately 52,000 words, or some- 
thing less than one-eighth of the original material. By appropriate chapter 
and paragraph headings, the author has produced substantially a digest in 
President Wilson's own words under the various topics into which the general 
subject is divisible. In this respect the book will prove a handy reference 
manual to anyone interested in President M views, whether he be in 
accord with or opposed to them. 

In appendices are reprinted President Wilson’ 8 sadness at the. Paris 
Peace Conference on January 25 and February 14, 1919, together with a 
list of the American advisers at the Peace Conference, and cablegrams sent 
to President Wilson at Paris by former President Taft and the Honorable 
Elihu Root, regarding modifications of the Covenant.: The text of the 
Covenant of the League of Nations completes the book. E 

The book might have been improved mechanically by the use of footnotes 
or other suitable device giving references to the speeches from which the 
selections were taken, and so relieved the inquisitive reader of long searching 
through the original material. 


L'Oeuvre de la Société des Nations (1920-1923). By Leon Bourgeois. Paris: 
| Payot. 1923. pp. 456. Price 25 fr. 


This work by the permanent delegate of France to the League of Nations 
‘contains a comprehensive résumé of the work of the League of Nations 
during the first three years of its existence. The work is divided into two 
parts, preceded by an introduction and a conclusion. 

The first part contains an account in narrativé form of the meetings of 
the Council and Assembly of the League during the years 1920, 1921 and 
1922, Where available to describe the work of the Leegue, M. Bourgeois 
has inserted the text of addresses, communications and reports made by 
him upon the subject. For instance, to describe the work of the League . 
during the year 1920, there is reprinted the communication made by M. 
Bourgeois on January 24, 1921, to the Commission on Foreign Affairs of the 
French. Senate. l 

In the second part of the volume, the author treats by subject the various 
- matters that have constituted the werk of the League of Nations. He 

describes the organization and work of the Permanent Court of International 
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Justice, the political questions that have come before the League, the sub- 
jects of mandates and armaments, and he outlines the work of the technical 
organizations and the social and humanitarian work of the League: His 
final chapter deals with the jurisprudence of the Council and. Assembly of 
the League. - 

In many cases the. author has inserted the actual texts of important 
resolutions of the League and reports adopted by it. 

The subject of M. Bourgeois’ work is so extensive that a brief adadda 
of its contents is all that may be included within the compass of a review 
" of it. Those students of the League of Nations who must refer to the 
numerous and varied publications of the League for authentic information 
as to-its extensive activities will find the volume by M. Bourgeois a useful 
compendium. . 


Legislative Series of the International Labour Office. The International 
Labour Office of the League of Nations at Geneva, is now publishing a series 
of volumes known as the Legislative Series. As the title implies, the series 
contains collections of laws, orders ene regulations affecting labor through- 
out the world. 

The first volume covers the year 1920, and contains 26 Austrian docu- 
ments, 15 Belgium documents, 1 Bolivian and 2 Brazilian documents, 1 
document each of Bulgaria, Colombia and Costa Rica, 8 documents of 
Czecho-Slovakia, 4 each of Denmark and Finland, 33 French documents, 1 
of Georgia, 28 German documents, 13 British documents, 6 of Greece, 3 of 
Hungary, 9 of Italy, 2 of Lithuania, 4 of Luxemburg, 8 cf The Netherlands, . 
24 Norwegian documents, 3 of Poland, 4 of Roumania, 1 each of Russia and 

. the Serbo-Croat-Slovene Kingdom, 16 Spanish documents, 8 of Switzerland, 
1 of the United States of America, and 6 of Uruguay. The subjects most 
numerously treated in these many documents are accident compensation, 
arbitration and conciliation, the employment of women and children, the 
regulation of dangerous, unhealthy and noxious trades, sanitation, inspection 
service, old age and disability insurance, hours of labor, trade unions and - 
wages. In addition to the documents of a national character, the 1920 
volume contains the convention of September 3, 1919, between France and 
Poland respecting emigration and immigration, and the similar convention 
between France and Czecho-Slovakia of March 20, 1920; the labor treaty 
of September 30, 1919, between France and Italy and the similar treaty’ 
between Italy and Tuxenmburg of November 11, 1920. "There are & few 
other international conventions in the volume. 

The volume covering the year 1921 has been issued in two parts. It 
contains four international conventions dealing with miners’ pensions be- 
tween France and Belgium, unemployment benefits between Italy and. 
Switzerland, accident insurance between Belgium and The Netherlands, and 
emigration and employment between Italy and Brazil. The national docu- 
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ments include one of Argentina, 6 of Austria, 4 of Belgium, 1 of Brazil, 2 of 
Chile, 1 of Colombia, 6 of Czecho-Slovakia, 9 of Denmark, 1 each of Ecuador 
and Esthonia, 2 of Finland, 6 of France, 7 of Germany, 11 of Great Britain, 
2 each of Greece, Hungary, and Iceland, 5 each of Italy and Japan, 1 of 
Mexico, 4 of The Netherlands, 2 of Norway, 10 of Poland, 2 of Roumania, 
1 of South Africa, 4 of the Serbo-Croat-Slovene Kingdom, 1 of Spain, 3 of 
" Sweden, 2 of Switzerland, 3 of Tun; 2 of the United States, and 1 of 
Uruguay. 

The volumes sent ‘to the JOURNAL for nation are printed i in English, and 
bear the imprint of Harrison & Sons, Ltd., St. Martin’s Lane, W. C. 2, 
London, England. 


Transactions of the Grotius Society. Volume IX of the Transactions of 
The Grotius Society, containing the papers read before the Society in the 
year 1923, has now appeared. The papers included in the volume are as 
follows: “A mediaeval pacifist—Pierre Du Bois," by W. S. M. Knight; 
“The use of poison gas in war," by Herbert FE. Manisty; “Vienna in 1914,” 
by Sir Maurice De Bunsen; “The Anglo-French Tunis dispute,” by William 
Latey; “Transylvania,” by Roland E. L. Vaughan Williams; “Private 
international law and bankruptcy and liquidation of companies," by Leslie 
Burgin; “Territorial waters," by C. J: Colombos; "Continuous voyage: 
The present position," by Thos. Baty; "Division of states: Its effect on 
obligations,” by Thos. Baty; “The treatment of prisoners of war," by Lieut.- 
General Sir Herbert Belfield; “Military occupation of alien territory in 
time of peace," by F. Llewellyn Jones. 

The volume contains 163 pages, and is published by Messrs. Sweet and 
Maxwell, Ltd., 3 Chancery Lane, W. C. 2, London. The price to non- 
raembers of the Society is 7s. 6d. 


The Saar Controversy. Pursuant to its custom of issuing monographs from 
time to time upon important international law. subjects of current interest, 
the Grotius Society has issued publication No. 2 dealing with the Saar 
Controversy, by Dr. W. R. Bisschop. The monograph contains a preface 
by the Right Hon. Lord Phillimore, commending the work as a “thoughtful 
and learned essay which should make a valuable contribution towards the 
‘materials for a final decision.” As annexes to the monograph the author 
reprints the letter of Mr. Bernard M. Baruch to President Wilson, dated 
April 9, 1919, on the subject of the French ownership of the coal mines of 
the Saar, a section from R. S. Baker’s Woodrow. Wilson and World Settle- 
meni on the subject of French ambitions, and the speeches made by Lord 
Robert Cecil, Mr. Hanotaux and Mr. Branting in the Council of the League 
of Nations on July 2, 1923. 

The volume contains an index, andas published by Messrs. Sweet and 
Maxwell, Ltd., 3 Chancery Lane, W. C. 2, London. The price is 7s. 6d., 
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Naval War College International Law Documents. In this volume, bearing 
the imprint of the Governrzz»t Printing Office at Washington, 1923, the 
Naval War College has reprinted the documents relating to the Conference 
on the Limitation of Armament, at Washington, with notes and index. 
The volume contains President Harding’s invitations to the Powers to take 
part in the Conference, the agenda of the Conference, the proposal of the 
United States for a limitation of naval armament, the minutes of the meet- 
ings of the Committee on Limitation of Armament, the.report of the Ameri- 
ean Delegation to the President of the United States, and the treaties and 
resolutions approved and adopted by the Conference. The latter are given 
in the English and French languages in parallel columns. Copies of the 
book may be obtained from the Superintendent of Documents, Government 
Printing Office, Washington, D. C., at 75 cents per copy. 


Bibliotheca Visseriana dissertationum ius internationale illusirantium. - 
The second volume in this series has appeared under date of 1924. The 
first volume was noticed in this JOURNAL for October, 1923, page 839. The 
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THE QUESTION AS TO THE LEGALITY OF THE 
RUHR OCCUPATION : 


' By Ernest J. SCHUSTER, LL. D., K. o. 
Of Lincoln’s Inn, London i 


: The question as to the legality of the Ruhr occupation is partly a ques- 
tion of fact and partly a question of law. It is common ground that the 
measures taken by the French and Belgian troops in the Ruhr valley could 
not have been authorized by the Treaty of Versailles if the Reparation 
Commission had not found as à fact that there had been “voluntary de- 
fault” (manquement volontaire) on the part of Germany. The question as to 
whether or not such voluntary default had in fact taken place is not one of 
those which under Sec. 13 of Annex II to Part VIII of the treaty requires 
a decision to be taken bya unanimous vote, and as the decision on that ` 
point was actually taken by a majority of three to one, the discussion as to 
the legality of the measures taken in consequence of such decision must 
proceed on the footing that “voluntary default" on the part of Germany 
had been established to the satisfaction of the Reparation Commission. 
The fact that Sir John Bradbury, the British representative on the Commis- 
_ Sion, gave an adverse vote cannot, however, be left out of consideration, 
' as it proves that at least one eminent expert who,.as the representative of 
his country, was bound to do his best to secure the payment of reparations 
from Germany, was of opinion that no voluntary default on Germany’s 
part had been proved. The doubt thus thrown on the fact on which the 
application of sanctions depended ought to have been an additional reason 
for the utmost care in the endeavor to apply only such sanctions as were 
clearly provided for by the Treaty of Peáce. I propose to show in the 


following pages that if that care had been applied une occupation of the  : 


Ruhr valley would not have taken place. 
The frequently discussed Sec. 18 of Annex II, by which the French and 
Belgian Governments,! support their case runs as follows: ` 


1 The fact that the Italian Government sent a few engineers who only remained a short 
time hardly justifies an allusion to the measures taken in the Ruhr as measures taken by 
France, Belgium and Jialy. The Italian Government seems tó have been under the im- 
pression that the occupation of the Ruhr would be nothing more than an “economic meas- 
ure"; as soon as they became aware of the real nature of the occupation they withdrew. 
. (See the letter of the Marquis de la Torretta to Lord Curzon, dated August 2, 1923, p. 47, 
Correspondence with Allied Governments respecting Reparation Payments, where it i stated’ 
that the Italian Government have repeatedly and publicly asserted their views “against 
' any further occupation of the Ruhr.") e 
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The measures which the Allied and Associated Powers shall have the 
right to take, in case of voluntary default by Germany, and which Ger- 
many agrees not to regard as acts of war, may include economie and 
financial prohibitions and reprisals? and in general such other measures 
as the respective Governments may determine. to be.necessary in the 
circumstances. 


The main controversy turns upon two questions, namely: (1) Must the 


measures to be taken in case of voluntary: default be determined on by the 
aggrieved Powers jointly, or may any aggrieved Power act independently 
of the others? (2) Must the measures to be taken be similar in their na- 
` ture to economic and financial prohibition and reprisals? 

“Before, however, dealing with these questions, it'is necessary to consider 
the effect of the section which immediately precedes Sec. 18 and which 
makes it necessary for the Reparation Commission tó inform the interested 
Powers of Germany's default, adding its proposals as to the measures 
. which ought to be taken by reason of such default. This is not quite 
clearly expressed by the English version which declares that the Commis- 
sion “may make such recommendations as to the action to be taken in case 
of default as it may think necessary," but the French version declares that 
the Reparation Commission must immediately communicate the default 
to each of the interested Powers “en y joignant toutes propositions qui lui 
paraitront oppornmes au sujet des mesures à- a en raison de cette 
inexécution." 

The fact that no proposals as regards the measures k be taken in conse- 
: quence of the default in question were made by the Reparation Commission 

may appear to be of no importance, as the measures which were actually 

. taken were in fact decided on by the Powers whose representatives formed 
the majority of the Reparation Commission, but—even apart from the 
consideration that the attitude of Italy in regard to-military action makes 
such a claim untenable—this view of the matter disregards an important 
fact. If the measures to-be taken had been discussed by the Reparation 
Commission and the British view which disputed the legality of the Ruhr 
invasion had on that occasion been put forward, a question would have 
arisen as to the interpretation of the Treaty of Peace, which question, ac- 
cording to Sec. 13 (f) of the said annex, could only have been decided by the 
unanimous vote of the delegates. 

Lam aware of the fact that Sir John Bradbury expressed the opinion that 
the Commission had only a power to make recommendations and was not 
obliged to make them,’ but I do not see how any meaning can be given to 
the French version other than that proposals as to the measures to be taken 


must accompany the notification. In any case, Sir John Bradbury, while | 


2 The words “economic and financial” qualify the word “reprisals” no less than the word _ 


“prohibitions.” The French text: "actes de prohibitions et de représáillès économiques 
et financières” makes this quite clear. 
3 See Report of the work of the Reparation Commission from 1920 to 1922, p. 257. 
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referring to this subject, emphasizes the fact that the question as to the 
measures to be taken depended on the interpretation of Sec. 18 and states 
this is “a question of vital importance for the peace of Europe which could 
only be decided by the unanimous vote of the Commission" * 

It follows accordingly that, if the question of making E R 
had been discussed, the Commission would have had either to be unanimous 
as to the interpretation of paragraph 18, or there would have been a differ- 
ence of opinion as to whether a recommendation (which would of necessity 
have implied an interpretation of that paragraph) could have been carried 
by a majority. In the latter case it would have been necessary to refer the 
matter to “immediate arbitration" before resorting to the measures in 
question, and in respect of this point alone the independent action of France 
and Belgium appears to be a violation of the Treaty of Peace; but quite 
apart from this, paragraph 18 does not, in my opinion, justify separate action 
on the part of one or more of the interested Powers. 

According to the ordinary grammatical rules, a power given to several 
persous collectively without any further indication must be construed as 
exercisable by these persons and cannot be construed as exercisable by 
one or more of them alone. The section defines the measures “which the 
-Allied and Associated Powers have the right to take." If these words stood 
alone there could be no doubt in the matter; the right of separate action is 
contended for on the mere ground that (within the limits laid down by the 
paragraph the extension of which will be discussed below), it is left to the 
"respective governments" to decide on these measures, but the use of the 
word “respective” is justified by the fact that the words quoted above refer 
to certain Powers while the' words at the end of the paragraph refer to 
governments, that is to say, to the governments of the Fowers which are 
referred to. The governments, like the Powers, are referred to in the plural 
without any distributive qualification, and their action, according to the 
literal meaning of the sentence; must therefore be collective action. 

I do not, however, attach much importance to this interpretation of the 
section according to the strict rules of grammar. The treaty must be con- 
strued so as not to defeat any of the objects which it was intended to carry 
out, and if the literal interpretation of the paragraph made its application 
unworkable I should willingly admit that the construction contended for 
by supporters of the legality -of the French-Belgian action ought to be 
applied; but I think that, on the contrary, the paragraph, not only accord- 
ing to its words, but also according to its clear implication, contemplates 
joint action. The “circumstances” necessitating action in the event of 
“voluntary default” on the part of Germany are circumstances affecting 
all the Powers entitled to reparations, and it is upon these circumstances 
that the choice of the measures of execution is to depend. If it were left to 
each of the Powers to select such measures of execution as would suit its 


4 Loc. cit., p. 287. 
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own purposes, these measures of execution might conflict with one another, 


` or neutralize one another. Even if one or two of the Powers act alone, the 


interests of the other Powers may be seriously injured by the fact that the 


measures actually taken disturb to such &n extent the working of German, 


‘industry and commerce that the possibility of obtaining adequate reparations 
is seriously diminished instead of being increased. If the governments con- 
cerned in the matter have to decide collectively on the measures of execu- 


tion required in the case of “voluntary default" on the part of Germany, . 


care will be taken that the interests of all the Powers and more particu- 
larly their rights as to reparations are safeguarded. 
The objections to isolated action against an enemy Power on the part of 


- one of the Allied and Associated Powers are very clearly put forward in the . 


` .note of the Supreme Council dated 23 August, 1919, having refererice to the 


_ Tréaty is disclosed, in which case speedy arbitration would, as mentioned 
'above, have to be resorted to. f 


seizure of Hungarian property on the part of Roumania. The oes 


passage is specially significant: 


Le Gouvernement roumain en raison de sa participation dans les 

travaux de la Conférence de la Paix et comme un des signataires du 

,. traité dé paix avec l'Allemagne, ne devrait cependant pas ignorer le 

soin, qu'ont apporté les Puissances alliées et associées à établir un plan 

rationnel de réparations. Si le principe que le dédommagement pour les 

pertes subies avait dà dépendre seulement de facteurs tels que la proximité 

. des biens ennemis ou du résultat d'une concurrence entre les Etats alliées 

pour se rendre maîtres de ces biens, des injustices- flagrantes et des désac- 
cords sérieux en auraient été le résultat inévitable. d 


One of the arguments üsed by the politicians and the jurists who argue in 
favor of the power of isolated action on the part of one or several of the 
Allied and Associated Powers relies on the fact that the obstruetive opposi- 
tion of one of the Powers might.prevent measures of enforcement which are 
called for in the circumstances of the case. : This argument may be met by 
the obvious retort that in the case of such obstructive opposition the Repara- 
tion Commission as such could clearly step in and dispose of the matter by 
a majority vote unless a difference of opinion as to the interpretation of the 


Tt is argued that the British Government is “estopped” from. supporting 
the contention denying the right of one or more of the Powers to independ- 
ent action on the ground that. Great Britain “was the first of the Allies to 


- claim and exercise the right of separate action under Sec. 18." The action 


of the British Government thus referred to is also mentioned very promi- 
nently in an article which appeared in the Temps on the 10th March, 1923. 
The claim to act independently was no doubt made by Mr. Austen Cham- 
berlain in the British House of Commons on the 28th October, 1920, in reply 
to some objeto against the renunciation of the right to seize property 


|^ The igalics are the writer's- 
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situate in England belonging to German nationals which the British Gov- 
‘ernment had agreed to, but a claim on the part of one of the Powers to 


renounce rights of enforcement is not in part materia with a claim to exercise ; 
rights of enforcement by isolated action. Mr. Chamberlain, no doubt, when ` 


questioned on the matter expressed his personal opinion to the effect that 
. under Sec. 18 each Power was entitled to act separately, but no controversy 
on the subject arose on that occasion between the signatories of the treaty 
. and there could, therefore, have been no question of estoppel as between 


Great Britain and the other Allied and Associated Powers. - Even if Great ' 


Britain were “estopped” from protesting against isolated action, this could 
not in any way affect the question as to the legality of the Ruhr occupation, 
as this is a matter between France and Peu; on the cne side, and Ger- 
many on the other side. 


Mr. Austen Chamberlain when questioned at a later date on the subject i 


_ of the possibility of isolated French action did not adhere to his previous 
statement as to the legal position. Replying to an enquiry made by. Lieu- 
tenant-Commander Kenworthy on the 18th May, 1922, he said: “No fresh 
assurances háve been given or asked beeause none are required. Should 
the Reparation Commission report that Germany is in default it will be 
necessary for the Allied Governments to confer together as to the action to be 
. taken," and in reply to a supplementary question he said: 

After the occupation of Frankfurt, I think it was in April 1920, we 
received from the French Government the following declaration: “that 
as regards the future the Government of the Republic repeat that in all 
inter-Allied questions raised by the execution of the Treaty of Versailles 
there is no intention of acting save in accordance with its Allies. 


A few days afterwards (25 May) Capt. W. Benn asked “ whether the Gov- 
ernment had received any assurance from the French Government that in 
the exercise of the rights conferred by Sec. 18, Annex 2, Part VIII of the 
: Treaty of Versailles the French Government would not act save in accord- 
ance with the Allies," and Mr. Chamberlain said in reply: 

I should refer the hon. and gallant member for Central Hull to the 
answer which I gave on the 18th instant. That answer is now the 
subject of correspondence with the French Government, and in the cir- 


cumstances I should pues not to make any fresh statement at the pres- 
-ent time. f 


On the 23rd J uly, 1922, EA Cormuindar Wonwordy referred 
again to the same matter and the then Prime Minister, Mr. Lloyd-George, 
said: 
In the course of the conversation which I had with M. Poincaré here 
on the 19th June he expressed the hope that further sanctions if they 
had to be applied would be applied in common.  : 


In the meantime, the Temps of May 21, 1922, had published a corre- 


spondence between M. Klotz and M. Poincaré; in the course of which the 
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latter had stated in effect that the undertaking given on the occasion of the 
occupation of Frankfurt related to action which he had taken under the 
general rules of international law and that this undertaking *had no con- 
nection with any action which might in the future be taken under Sec. 18 


of Annex II as the result of a report of the Reparation Commission (see an - 


article in the Daily Telegraph of the 6th August, 1923). 

It seems fairly clear that the undertaking given in 1920 was of a vague 
nature and did not show whether it prevented all isolated action, or only 
isolated action of the same nature as the occupation of Frankfurt, but it 
seems also clear that the representatives of the British Government in their 
replies in the House of Commons showed that in thetr view the undertaking 
referred to action pursuant to the Treaty of Versailles no less than to all 
other isolated action. : 


'There remains the question whether, on the assumption that isolated 


action was at all permissible, the action actually taken was one of the meas- 
ures contemplated and permitted by Sec. 18. The jurists who deny the 


legality of the Ruhr occupation rely in this respect on a rule of construction 


which, for the sake of brevity, is called the ejusdem generis rule. "The ap- 
plicability of this rule is contested: (1) on the ground that it doč not apply 
outside of the area governed by rules derived from the English common 
law; (2) that it does not apply to international treaties; (3) that even in 
the countries in which the rules of the English common law prevail the rule 
is of limited application and that it has ro value in statutes conferring dis- 
cretionary powers on the judiciary or public functionaries. 

As regards the last point it must be pointed out that the question whether 
such discretionary powers are given is ir itself a question of construction, 
as to which the ejusdem generis may be and is frequently of valuable assist- 
ance. Where it is clear that an unfettered discretion exists, no further 
question can possibly arise.’ It is, of course, obvious that the rule in ques- 
tion cannot be applied indiscriminately. As stated in Maxwell, Interpreta- 
tion of Statutes (6th ed. by W. Wyatt-Paine), on p. 592 “the restricted mean- 
ing which primarily attaches to the general words in such circumstances is 


rejected when there are adequate grounds to show that it was not used in - 


the limited order of ideas to which its predecessor belongs." Cases can no 
doubt be quoted (Stroud’s Dictionary supplies some examples), to illus- 
trate the qualifications to which the rule is subject, but these qualifications 
-do not detract from the usefulness of the general rule, which is not the prod- 
uct of the arbitrary exercise of judicial power, but, when stated in its pre- 
cise significance, is a rule of construction applicable and applied in all coun- 
tries and for the construction of any legal documents whether in the domain 
of public or of private law. It is indeed a mere corollary of the rule that the 
words contained in a statute or in.any legal document are not to be con- 
strued in accordance with their literal meaning if such literal meaning is in 
conflict with the context and theqgeneral aim of such statute or legal docu- 
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ment. The principles on which this rule is based are adittebly expressed 
by & French writer? in the following sehtences: 

Quand le sens de la Ici est douteux il faudra; d'abord recourir à l'in- 
terprétation grammaticale qui a pour objet de déterminer le sens des 
mots et des phrases par l'application des régles du langage. Pour le 
sens des termes notamment il faut préférer leur signification technique 
À leur signification vulgaire et les entendre dans le sens qui se rapporte 
le mieux à la matière à propos de laquelle ils ont été employée (secundum 
subjectam materiam) . . . il faut ensuite appliquer les trés-nom- 
breux procédés de l'interprétation logique qui par la voie du raisonne- 
ment et par dessus les mots cherchent à parvenir jusqu'au centre de la 
pensée législative, On s'efforce alors d'obtenir l'interprétation de la 
formule légale non plus par son seul secours mais à l'aide d'éléments 
externes très divers qui viennent en développer toute la signification. On 
rapproche en premier lieu le texte à interpréter des autres dispositions 
légales relatives au méme objet ou à des objets analogues, toutes ces disposi- 
tions devant éire supposées parfaitement cohérentes. ‘Incivile est nisi 
totá lege perspectá —judicare—vel respondere" (Dig. de Legibus 1, 8, 
24). Pour fixer le vrai sens d'une loi, disait l'article 6 du titre 5 'du 
livre préliminaire, il faut en combiner el réunir toutes les dispositions. j 


As regards the words contained in Sec. 18 authorizing certain measures of 
a specified kind and “such other measures as the respective governments 
: may determine," the very width of the actual words implied suggests some 
limitation. If these words left an unfettered discretion to each of the Allied 
and Associated Powers in respect of any voluntary default reported on by the 
Reparation Commission, each of the Powers independenily of the others 
‘could invade a separate part of Germany, introduce martial law, take pris- 
oners and do other warlike acts, Germany being bound not to regard such 
acts "as acts of war." The very fact that Germany bound herself in this 
manner is alone sufficient to prove that the general words cannot be inter- 
preted otherwise than in accordance with the ejusdem generis rule. 

It is quite unthinkable that any Power, however pressed by the necessities 
of the situation, should declare that acts which are indisputably acts of war 
are in certain events not to be considered acts of, war. . 

The fact that military occupation was not intended to be included among 
the measures to be takén by the Allied and Associated Powers in the case of 
wilful default on Germany’s part is further proved by Articles 428-432, 
which regulate the occupation of German territory “as a guarantee for the 
execution of the treaty.” It is significant that these articles are contained 
in the penultimate part of the treaty under the heading of “ Guarantees," 

. it being thus indicated that they are intended to secure the execution of all 
the parts of the treaty and that, in the absence of express provisions as to . 
specified matters, they are the only “guarantees.” It is suggested that 


€ Baudry-Lacantinerte et Houques-Fourcade, Traité théorique ef pratique de droit civil, 
8rd ed. (1907), pp. 211-212. 
7 The italics are the writer's. e 
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Article 248 by ite express terms establishes a spécial guarantee i in respect of a 
reparations. The said article declares that the.cost of reparations (subject 
to any exception which may be approved by the Reparation Commission). 
shall be a “first chargé upon all the assets and reventies of the German 
Empire" and the opinion appears in some quarters to be held that the’ 
existence of a charge in itself implies the unconditional. right of physical 
seizure by an occupying army. If this view were correct the part relating ` 
+o guarantees would be entirely superfluous. If the whole of the assets of 
the German Empire could at any time be seized by an occupying army, the 
conditions as to the occupation of territory contained in Articles 428-432 E 

: would have.a merely decorative value. In my opinien, Article 248 does not 
confer any rights of seizure. 

The context and the other parts of the — clearly indicate that. the 
word “charge” in the English text of Article 248 is not used in the technical 
„sense in which that expression is applied in the case of private transactions 
governed by English law. This fact is rendered quite indisputable by the 
use of the word "privilege" in the French text, which word implies rights 
of priority over other creditors, but does not in itself imply rights similar to ` 
those of a mortgagee or pledgee? The charge created by Article 248 im- 
poses upon the German Government. the duty: (a) not to deal with any of 
its assets or revenues otherwise than in the course of ‘ordinary administra- 
tion; (b) not to confer on any other creditors any rights having priority over 
the rights of the Allied and Associated Powers in respect of reparation 
claims. Subject to these restrictions, the German Government is free to: 
apply its assets arid its revenues to the ordinary purposes of government. 
(If this were not the case, it would be impossible to carry on the govern- 
ment at all:) The main object.of the charge is to prevent the hypothecation 
of the assets and of the revenue of the German Empire to any other creditor. 
This is effectually prevented by the treaty itself, which must affect any 
‘possible creditor with notice of the right of priority of the Allied and Asso- 

‘ciated Powers ih respect of reparation claims. 

The argument to the contrary appears to be founded on the assumption 
that the treaty must contain stipulations which make the payment of 
reparations absolutely secure, and' that accordingly Part XIV dealing with 
.guarantees could not possibly impose any limits as to the area of possible 
military occupation. Thus in a note in this JouRNAL it was asked “Was 
Part XIV intended as a guarantee for the payment of reparations by Ger- 

. many,.or as a guarantee against further occupation of Germany?’ The 
reply, in my opinion, does not.admit of any doubt: Part XIV was intended as . 
a guarantee, not only for the payment of reparations; but generally for the. 
execution of the treaty and such guarantee was to be provided by the occu- 
pation of a large and important part of Germany during the periods speci- ` 


8 See the French Code Civil, Arts, 2095-2113. 
? See editorial comment by Mr. Geerge A. Finch, Vol. 17 (1923), pp. 724-733. 
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fied in the treaty, and—pursuant to Article 430—indefinitely in so far as 
the Reparation Commission finds that Germany is in de-ault i in regard to 
reparations, 

Further support for this argument is sought by Te to ‘the maxim 
incidentally referred to in a judgment of the United States Supreme Court 10 
to the effect that a treaty, like a law “should be so interpreted as to give 
effect to the object designed" and that “for that purpose all its provisions 
‘must be examined in the light of attending and surrounding circumstances.” 
The doctrine thus laid down is indisputable and it is quite in conformity 


with the implication of the passage quoted above from the work of a dis- 


tinguished French writer, and which is indeed the main foundation of the 
ejusdem generis rule, but when the object of' a treaty is considered for 
that purpose, it is necessary to bear in mind that there are several parties 
to the treaty. From the point of view of the Allied and Associated: Powers 


‘it was no doubt one of the’ objects to obtain adequate reparations from 
Germany and to secure the payment of reparations in the most effectual 


manner, but from the point of view of Germany it must have been a 


most important object to safeguard to the utmost possible extent her' 


rights of sovereignty over the territory left to her. The German Govern- 


` , ment was therefore entitled to assume that her territory was not subject to 
: occupation by the troops of any of the Allied or Associated Powers except 
' to the extent expressly stipulated for by the guarantee clauses. The con- 


flict of objects was, in fact, solved by these stipulations, and it is therefore 


not admissible to interpret the treaty from the one-sided point of view of the ~~ 


parties opposed to Germany. 

According to the ordinary rules of omaia law, a treaty ought in 
case of doubt as to any of its provisions to be construed ageinst the state for 
whose benefit it was drawn up. The Mixed Claims Commission—United 


` States and Germany in the Lusitania Cases (Nov. 11, 1923) expresses this 


rule in the following words, “The treaty (viz., the Treaty oi Berlin) is based 
upon the resolution of the Congress of the United States accepted and 
adopted by Germany. The language. being that of the United States and 
framed for its benefit will be strictly construed against tt.’ ™ The language of 
the Treaty of Versailles is the language of the Allied and Associated Powers, 


' and on the principle thus announced it would appear that any ambiguous 


expression ought to be construed in favor of Germany. 
Some advocates of the French and Belgian view on the contrary appear 
to be of opinion that, as regards the interpretation of the treaty, it is unnec- 
essary to consider the German point of view, Germany having signed the 
treaty under a mental IEROEVRMON Such arguments coming from lawyers 


10 Ross v. McIntyre, 140 U. S. 453. 

11 The italics are the writer’s. Numerous references to well-known suthotities are given 
in footnote 27 of the Commission’s opinion in support of the rule of construction quoted in 
the text. " 5 
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are rather surprising. A contract may be vitiated by the fact.that there 
‘never was a true consensus between the parties, but the absence of such 
consensus does not enable one of the parties to treat the contract as binding 
in a manner assisting the one-sided objects of such party without consider- 
ing the effect of the contract under the ordinary-rules of interpretation. 
Either there is peace with Germany on the basis of the treaty, or there is 
still a state of war. If there is peace, the treaty, as it can be fairly inter- 
preted from the point of view of the parties on both sides, can alone form the 
justification for any measures of enforcement. 

Reference is also made to the ultimata in which "Great Britain joined 
threatening the oecupation of German territories outside of the area re- 
ferred to in Article 428, and while it is admitted that the British Govern- 
ment had expressly declared that it had never claimed the threatened action 
to be in pursuance of the reparation clauses of the treaty, still it is argued , 
that the threatened action was carried out as a sanction ''for enforcing the 
treaty and especially its provisions relating to reparations.” It is imma- 
terial to decide, whether this is an entirely correct characterization of the 

' attitude of the British Government, but it does not dispose of the fact that 
the threatened action was not in any way referred to Sec. 18 of Annex II. 
-As stated in the British note of the 11th August,!? “The Allies jointly 
decided to threaten Germany with the occupation of further territory, just 
as they might have threatened her with a renewal of war, for her failure to per- 
form her PRY obligations, some of which had no connection whatever with 
reparations.” 

It cannot be contended that the French Government might urge that if 
the invasion of the Ruhr was not justified by the treaty, it might still be 
justified as a measure taken outside of the treaty but in conformity with 
international law, it having been shown above that M. Poincaré in his cor- 
respondence with M. Klotz with reference to isolated action, expressly drew 
a distinction between isolated action under the treaty and isolated action 
independently of the treaty, describing the French occupation of Frankfurt 
as coming under the second head, and stating that the undertaking given by 
him in respect of the avoidance of isolated action referred exclusively to 
action coming under the second head. 

Lastly, it is contended that the evidence is nduve “that Germany 
signed the treaty, not with the intention of faithfully carrying out its pro- 
visions, but with the purpose of evading them as much as possible and that 
she has persisted in that design up to and beyond the date of the occupa- 
tion of the Ruhr,” and this statement is used as an argurnent for the con- 
struction of the treaty in a sense unfavorable to Germany." 

As pointed out above, there is no legal justification for such a contention. 

2 ee ee with the Allied Governments ioco No. 5), Command 1943, 


on p. 56. 
13 Comment by Mr. Finch, ibid., p. 738. 
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If one of the parties to a contract fails to carry out his obligations there- 
under, the other party is entitled to exercise all “ights which the breach. of 
contract confers upon him, but the other party is not, by reason of such 
breach of contract, entitled to give a construction to the contract other, than 
that of which the contract would have been capable if no breach had oc- 
curred. I do not, however, think that on an impartial consideration of the 
evidence, even if the entirely one-sided evidence sometimes quoted be alone 
regarded, it could be held that "Germany signed the treaty not with the 
intention of faithfully carrying out its provisions but with the purpose of 
evading them as much as possible." The expression “Germany” is am- 
biguous, but I assume.that it is intended to describe the German Govern- 
ment. It is a well-known fact that there have been many changes of gov- 
ernment since the conclusion of peace, and also that there have been internal © 
troubles and difficulties, which have made the performance of the duties of 

government extremely difficult. It may be admitted that some govern- 

ments, for the time being in power in Germany, have been less anxious to 

perform the obligations imposed by the Treaty of Peace than others, and 

that others have not been sufficiently skilful.and energetic to cope with the . 
difficulties of the financial situation. These failings have from time to time 

given rise to complaints, but none of these complaints go so far as to accuse 

Germany of having signed the treaty with the deliberate intention of evad- 

ing its provisions as much as possible. Moreover, an accusation by one of 

the parties to a contract against the other party is not in itself evidence of 

its justice. The speech of the prosecuting counsel cannot be quotéd as | 
evidence of the prisoner's guilt. Mr. Lloyd George, who is referred to as, 
one of the chief accusers, as is well known, does not interpret the treaty in 
the sense given to it by advocates of the French view. On the critical oc- 
casion the British representative on the Reparation Commission, as men- 
tioned above, voted against the finding as to Germany's default. Neither ` 
his impartiality, nor his competence, nor the desire and need of the country 
that he represents to obtain reparation to the utmost extent of Germany's 
capacity, isin doubt. The other members of the commission took a differ- 
ent view, which prevailed, and Germany must, therefore, submit to such 
consequences as the Treaty of Peace imposes according to its proper inter- 
pretation, but it is an obvious fallacy to conclude that that interpretation 
itself must take into account the fact that there was voluntary default and 
that accordingly every doubtful point must be decided against Germany. 
I have already referred to the maxim that a treaty must be interpreted so 
as to give effect to the object designed, and expressed my concurrence in the 
view that one of the objects of the Allied and Associated Powers was to se- 
cure adequate reparations, but the argument now under discussion, even 
irom the one-sided point of view of the parties opposed to Germany, is based 
on the assumption that the military occupation of the Ruhr valley was the 
only effective way of securing the payment of reparations. The justifica- 
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tion of this assumption has never been proved and the actual experience of 
the Ruhr occupation, far from supporting it, seems to point the other way. 

I sum up the main points of my argument as follows: (1) Paragraph 18 ' 
cannot be interpreted as meaning that whenever the Reparation Commis- 
sion declares Germany to be in voluntary default each of the interested 
Powers may take such isolated action as it may think fit, as this interpreta- ` 
tion if acted on could only lead to confusion and to the defeat. of the objects 
, aimed at. 

(2) The measures allowed by paragraph 18 cannot be construed so as to 
include military measures. This opinion is not based on a mechanical ap- - 
plication of the English ejusdem generis rule, but on the rule of construction 
` recognized in all countries as to the necessity of interpreting a document 
as a whole and of disregarding the literal interpretation of words when such 
interpretation is in conflict with the effect of such document as a whole. . 

(3) The alleged fact that Germany has deliberately committed breaches 
of the treaty cannot in any way affect the construction of the treaty, but can 
only give rise to such remedies as the treaty, construed independently of 
that-fact, renders applicable. 

All international jurists ought to stand up for the sacredness of interna- 
tional engagements,.not merely where the interests of their own countries 
. are concerned, but no less so where their own country or an allied or friendly 
country attempts to disregard this rule, and in considering the, question, 
the benefit of the doubt should be given to the country opposed to one’s 
own or to an allied or friendly country. 'In the present instance many 
impartial jurists hold that there is no doubt as to the illegality of the occu- 
pation of the Ruhr valley. One of these, the distinguished man who re- 
cently was the unofficial delegate of the United States to the Reparation 
Commission, states his views in a speech reported in the Boston Sunday 
Globe; in its issue of the 23rd December, 1923, from which I quote the follow- 
ing extract as expressing the views held by such jurists (including myself): 

Entirely apart from the question of its success or failure, I regret the 
Ruhr occupation, because I believe it to be a breach of the treaty with 
Germany, not merely a technical breach, but a breach of the true spirit . 
and intent of the treaty. I regret it because I regard it.as elementary . 

. that we who fought Germany and raised our voices in denunciation of 

the crime of Alsace-Lorraine, and the violation of the neutrality of. 
Belgium, and the sinking of the Lusitania, ought not to adopt methods 
: which resemble those we denounce. 


THE DAWES REPCRT ON GERMAN REPARATION PAYMENTS 


By Georce A. FiNCH . 
Managing Editor 

The completion and transmission to the Reparation Commission on April 
9th last of the report o? the expert committees appointed by it to “consider 
the means of balancing the budget and the measures to be taken to stabilize 
the currency” of Germany and to “consider the means cf estimating the 
amount of German exported capital and of bringing it back to Germany" 
mark a further step in zhe efforts of the Allied Governments to give practical 
effect to the reparation clauses imposed upon Ger many by the oe of 
Peace signed at Versailles on June 28, 1919. 

The report of the ficst committee has attracted especial interest in “the 
United States bécause -he American members, although not representatives 
of the Government of the United States, accepted the appointments from 


' the Reparation Commission with the expressed approval of the State Depart- 


ment.! Interest in the report has further been increased by the recent action 
of the Republican Nat.onal Convention which nominated General Dawes, 
the chairman of the first committee, for the office of Vice-President of the 
United States on the Eepublican ticket with President Coolidge. A sum- 
mary of the reports wita a brief setting of facts showing their relation to the 
general subject may, tkerefore, be useful. 

The events directly leading up to these reports may be considered as hav- 
ing started on November 14, 1922, when the German Government, in antic- 
ipation of the expiratiox of-the arrangements for the payment of reparations 
during the year 1922, requested the Reparation Commission to ‘fix Ger- 
many’s liabilities at an amount which could be defrayed from the budget 
surplus and to grant her a moratorium for three or four years. 

An Inter-Allied confe-ence was held at London in December, 1922, and at 
Paris in January, 1923, Zor the purpose of considering this request. © At that 
conference the British Government proposed that Germany’s obligations 
under the treaty be fixe at substantially 50,000,000,000 gold marks, with a 
moratorium for four years (apart from certain deliveries in kind), on con- 
dition that Germany undertake to stabilize the mark and restore budget 
equilibrium within a specified time. The British Government further 
proposed that a Foreign Finance Council should be set up in Berlin consist- 

1 See press notice of the State Department, Dec. 12, 1923. a 

2 See the decision of the Reparation Commission of March 21, 1922, on the subject of the 


payments to be-made by Ge-many in 1922, and its modification on Aug. 31, 1922, printed 
in Supplements to this Jourvat, Vol. 16, 1922, p. 238, and Vol. 17, 1923, p. 40. 
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> X 
ing of persons appointed by ;Great Britain, France, Belgium, Italy, the 


-United States and a neutral European, with the German Finance Minister . 


as chairman ex officio. The council was to be given jurisdiction over 
currency legislation, the budget, fiscal legislation and public expenditure, 
general treasury administration, financial prohibitions, control of foreign 

_ remittances, ete., and the vlan provided that “If the Reparation Commis- 
sion is retained at all it should be as a purely judicial body.” In the event 
of Germany failing to discharge her revised obligations, the British plan 
provided that she should submit “to any measures which the Allied Powers, 
upon a report of such failuré from the supervising authority, may unani- 
mously decide to be necessary, including forceful seizure of German revenues 
and assets and military occupation of German territories oun: the existing 
zone of occupation." ? 

France declined to accept any reduction of the payments which Germany 
owes under the schedule of payments fixed by the Reparation Commission 
on May 5, 1921, pursuant to the reparation clauses of the treaty of peace; 
she insisted upon a reorganization of the German finances, with the approval 
of the Reparation Commission, which should include the stabilization of the 
currency, restoration of budget equilibrium, stoppage of the discount of 
treasury bills by the Reichsbank, and the strengthening of measures designed 

to prevent the flight of capital abroad. The execution of this program was 
to be under the supervision of the Guarantees Committee, the seat of which 


was to be transferred to Berlin. France was unwilling to consider a mora- : 


` torium of more than two years and proposed the immediate seizure of 


pledges which would yield an annual total of 1,000,000,000 gold marks during - 


the moratorium period. The pledges proposed to be seized were the control 
of the coal output of the Ruhr by an Inter-Allied mission to be sent to Essen, 
the reservation of the right to realize additional quotas of timber from the 
state and communal forests in occupied territory, requisitions of raw ma- 
terial, nitrogen, etc., in the occupied territories or in the Ruhr, a levy on 
foreign securities on the basis of German exports coming from occupied 


territories and from the Ruhr basin, and the seizure of the customs and the ' 


coal tax in the territories actually oecupied and in the Ruhr. The French 
memorandum stated that ‘the pledges contemplated could be seized by the 
Allies acting in common by merely utilizing the methods of economic control 
without military intervention." As penalties for the refusal of the German 
Government to execute ihis program the French memorandum provided 
for the military occupation of the Ruhr basin and the establishment of a 
customs barrier on the east of all the occupied territories.‘ NE 

The Inter-Allied conference at Paris lasted until January 4, when it broke 
up without an agreement between the British and French Premiers. # At the 

3 For text of the plan see British blue book, Inter-Allied Conferences on Reparations and 


Inter-Allied Debts, Misc. No. 3, 1923, pp. 112-119. ! 
4 For the text of the French plan, seq Misc. No. 3, 1923, pp. 101-108. 
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adjournment of the conference Mr. Bonar Law read a declaration which 
stated his view of the failure of the conference as follows: 


.His Majesty's Government, after giving the most earnest considera- 
tion to the French proposals, are definitely of opinion that these pro- 


posals, if carried into effect, will not only fail in attaining the desired . 


results, but are likely to havea grave and even disastrous effect upon the 
economie situaticn in Europe, and, in these cireumstances, they cannot 
take part in, or accept responsibility for, them. . 


"M. Poincaré read a Statement giving his view as follows: 


The Governmert of the Republic for their part have examined very 


attentively and cazefully the British proposals, and the longer they have 
studied them, tke more. have they felt obliged to recognize that.the 
proposals would involve, together with a considerable reduction of the 
debt owing to France, the overthrow of the Treaty of Versailles, and 
that it is impossible for them to accept such a solution.* 

A week later Frenca and Belgian troops proceeded to the military occupa- 
tion of the Ruhr Valley, ‘after Germany had been declared by the Reparation 
Commission to be in voluntary ‘default on timber and cosl deliveries. On 
January 13, 1923, the German Government notified the Reparation Com- 
mission that reparation deliveries would be discontinued to the Powers tak- 


ing part in the Ruhr occupation,” which she declared to be in violation of the > 


' treaty of peace.* Thereupon, the. Reparation Commission declared, on : 


January 26th, that the German notification of the 13th cancelled the German 
request of November 14, 1922, for a moratorium, that the schedule of pay- 
ments of May 5, 1921, came into.operation as from January 1, 1923, and 
` that consequently Germany was in general default in the performance of hér 

obligations toward France and Belgium.’ Deliveries to the non-occupying 

Powers were later discontinued pursuant to the German BOMENMOR of 

August 11, 1923.29  , 

The occupation of the Ruhr Valley by the. armed forces of France and 

Belgium was followed by measures taken by the German Government to 
. impede this policy and to delay the payment of reparations. The enforce- 

ment of these measures became known as “passive resistance." ' Their 
execution was financed from Berlin by means of the printing press, and the 
; consequent inflation of the currency brought Germany's economie ime 
` to the poirit.of utter collapse. 

5 Misc. No. 8, 1928, p. 194. 

3 Ibid, 

7 New York Times, Jar. 15, 19028, p. 1. 

3 For the subsequent discussions between the Allied doene concerning the legality 


of the occupation of the Ruhr, see the editorial by the writer in this JOURNAL for October, 
1923, Vol. 17, pp. 724-733. 


? Text of the decision of the Reparation Commission in New York Times, Jan. 27, 1923, 
p. 1. 

10 Text of note to Reparation Commission, Xoldon Times, Aug. 14, 1923, p. 8. 

11 By the middle of September, 1923, Berlin was s&pplying the Ruhr population with paper 


M, 
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During the spring of 1923, the German Government submitted several 
proposals for the settlement of the reparation question. The main points 
of the last one, contained in the German note of June 7, 1923, were: 

1. A proposal to submit to an impartial international tribunal the question 
of Germany's capacity to pay, coupled with an undertaking to furnish such a ` 
body with all possible information and assistance in conducting the investiga- 
tion and to accept its decision as regards both the amount and the mode of 
payment. f 

2. The assignment of the „following specific guarantees as securities for 
payment: 

(a) A first mortgage of 10 milliard gold marks, carrying 5% interest, upon 
the German railway system, which Germany offered to detach from the other 
state property and transform into a separate fund. 

(b) A first mortgage o? 10 milliard gold marks, carrying 5% interest, 
upon the entire business, industry, banking, trade, traffic and agriculture of 


the country. 


(c) As security for the annual payments, the German eee 
agreed to pledge the customs duties on luxuries, the excise duties on tobacco, 
beer, wine and sugar, and the receipts of the spirits monopoly. 

3, The summoning of a conference between German and Allied representa- 
tives in order to work out a detailed scheme.” 

The British Government was of the opinion that these proposals marked a 
sufficient advance in the German offers of settlement to justify careful 
consideration, and accordingly suggested that the Allies accept the proposal 


. for an impartial international tribunal so far as it could be carried out within 


the frame-work of the Treaty of Versailles and with results not inconsistent 
with the treaty stipulatiors; that a careful examination of the stabilization 
of the mark and the balancing of the German budget be an inseparable 
feature of the inquiry into the guarantees offered by Germany, and that 
such guarantees must include provision for some form of international 
control of German financial administration.“ 

But France and Belgium consistently declined all offers of new proposals 
from Germany until the passive resistance in the Ruhr had ceased. 

After eight months of resistance to the efforts of the occupying forces to ` 
collect or induce the payment of reparations, the German Government was . 
brought to the point of economic exhaustion where it found it necessary to 
relinquish the struggle, and on September 26, 1923, President Ebert called 
upon the population to give up “passive resistance," and the government 
marks. amounting to & weekly total of 3,500,000,000,000,000. (See proclamation of 
President Ebert of Sept. 26, 1923, printed in the New York Times of Sept. 27, 1923, p. 2.) 

12 For the text of the German proposal of June 7, 1923, see British white paper, Corre- 
spondence with the Allied Governments respecting Reparation Payments by Germany, 
Mise. No. 5 (1923), pp. 2-4. 

13 For the identic reply to the German Government proposed by the British Government, 
see Misc. No. 5, 1923, pp. 22-25. * 
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subsequently annulled the ordinances and instructions which had been © 
issued to encourage the resistance." 

In due course'of events, and after an interchange of diplomatic notes 
between Great Britain and the United States, on the one hand, and Great 
Britain and France, on the other, in which the United States renewed the 
offer contained in Secretary Hughes’ address of December 29, 1922, “to take 
part in an economic conference in which all the European Allies chiefly 
concerned in German reparations participate, for the purpose of considering 
the questions of the capacity of Germany to make reparation payments and 
an appropriate financial plan for securing such payments,” 5 the German 
Government informed the Reparation Commission on October 24, 1923, that 
it was prepared to resume the deliveries provided by the Treaty of Versailles, 
but that the economic situation in Germany deprived the Government of 
the possibility of raising the funds requisite to enable it to pay for the deliv- 
eries stipulated in the treaty. The Reparation Commission was therefore 
requested by the German Government to “enter upon an examination of the 
resources and capacity of Germany in pursuance of Article 234 of the Treaty. 
of Versailles, as well zs to let representatives of the German Government 
have an opportunity of stating with full particulars the actual status of the | 
resources and capacity of Germany." The Reparation Commission on 
November 30, 1928, voted the following decision: 


With & view to examining, in conformity with the provisions of 
' Article 234 of the Treaty of Versailles, the resources and also the ca- 
pacity of payment of Germany, and after having given to the repre- 
sentatives of tha; country an equitable opportunity of being heard, the 
Reparation Commission decides to constitute two committees of experts 
belonging to the Allied and Associated countries. The one is to be 
charged with the inquiry invo the means of balancing the budget and 
the measures to be taken to stabilize the currency, the other is to con- 
sider the means of estimating the value of capital which has escaped 
from Germany and of bringing about its return. ; 


As members of the first committee, the Reparation Commission appointed 
Charles G. Dawes, Chairman, and Owen D. Young, of the United States, 
Robert M. Kindersley and J. C. Stamp, of Great Britain, J. Parmentier 
and Edgard Allix, of France, Alberto Pirelli and Federico Flora, of Italy, and 
E. Francqui and Maurice Houtart, of Belgium. The committee was 

. organized on January 14, 1924, and divided into two sub-committees, one on 


“Text of proclamation :n New York Times, Sept. 27, 1923, p. 2. 
. 1 For the British and American exchange of notes of October 13-15, 1923, see World 
Peace Foundation pamphlet, Vol. VI, No. 5, entitled **Reparation—Part V—The Dawes 
Report," pp. 338-342. See, also, the communiqué of the French Foreign Office, Oct. 28, 
1923, in reply to the proposal of the British Government for the creation of a committee 
of experts, ibid., pp. 342-344. 

16 Text of note to Reparation Commission, NewYork Times, Oct. 25, 1923, p. 2. 

17 London Times, Dec. 1, 1923, p. 10. 
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the stabilization of the currency and the other on the balancing of the budget. 
The former held 81 meetings and the latter 63, while the full committee met 
54 times. The English version of the report covers 57 printed pagés of a 
Blue Book,!5 and is accompanied by nine annexes of documents containing 
details which occupy 60 additional pages. - 

As members of the second committee the Reparation Commission ap- 
pointed Reginald McKenna, of Great Britain, Chairman, Henry M. Robin- ` 
son, of the United States, André Laurent-Atthalin, of France, Mario Al- 
berti, of Italy, and Albert-Edouard Janssen, of Belgium. This committee , 
convened at Paris on January 21, 1924, and held 38 meetings in Paris and 
Berlin. The report of the committee states: “We have examined numerous 
witnesses and have availed ourselves of the services of trained economists, 
technical advisers and expert accountants. We have also studied the pub-' 
lished works on the subjest.by well-known economists, and each member 
of the committee has furnished reports on particular problems." 19 

On the first part of its inquiry, the committee “after a close examination 
of all the factors which make up the total sum, are of opinion that German 
. capital abroad of every kird, including capital of varying.degrees of liquidity 
and capital invested in participations in foreign companies and firms, and 
'after taking into account all credit and debit items was at the end of the 
year:1923 not less than 5.7 milliard gold marks and not more than 7.8 
milliard gold marks, and we think that the middle figure of 6$ milliard gold ` 
marks is the BOO total" (p. 128). The committee considered that, 
the foreign currency in Germany must not be overlooked as a “German 
holding in the most liquid form for conversion into foreign assets.” The 
total of this currency was estimated at one milliard two hundred million gold 
marks. The committee further reported that the property in Germany held 
by foreigners: from which Germany receives an annual yield should not be 
left out of account in taking a broad view of German financial capacity, 
and the committee estimated that the real estate and securities owned in 
Germany by foreigners represent a value of from one milliard to one and one- 
half milliard gold marks (pp. 128-9). 

As to the second part of its inquiry, the Mkea committee peed 
that the flight of capital arose principally from the failure of the Government 
to bring its budget into proper relation, from the raising of large loans and the 
direct issue of paper money; the action of speculators and investors who sold 
their marks against the currency of other countries, and the retention abroad : 
by exporters of all that was possible of the proceeds of their sales. In 
particular, the committee reported, “the flight of capital was accentuated 
' by the attitude of the people of Germany towards payments to her war 
creditors, and was marked by new and ingenious devices and schemes for 
18 Reports of the Expert Committees appointed by the Reparation Commission. Cmd. . 


2105. , 
Dp bfüs book, Cmd. 2105. p. 126. 
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evading restrictive legislation and for cloaking the real ownership of foreign 
"balances" (p. 129). Fhe committee reported that “neither legal enactment 
nor severe penalties. resulted in diselosure of assets abroad or hampered the 
flight'of capital" and that the only way to prevent the exodus of capital from 
Germany and to encourage its return is to eradicate the cause ‘of the outward 
movement. “Inflation must be permanently stopped” (p.129). The com- 
mittee suggested that during.the period of transition in Germany “ 
amnesty should be granted for a limited time from. the penalties imposed by : 
existing enactments and that special terms be offered for,subscriptions to 
Government loans made in foreign currencies" (p. 130). 
Taking now the report of the first committee, Chairman Dawes in his 
. Jetter transmitting the report to the Reparation Commission, states that: 


In the preparation of this report, the committee has carefully and 
laboriously covered the broad field of investigation. It has had the 
constant codperation of able staffs of experts, gathering information, 
digesting it and presenting it. It conducted, on the ground, an ex- 
amination of the officials of the German Government and representa- 
tives of its labor, agriculture, and industry. It received from the Ger- 
man Government and its representatives voluminous and satisfactory . 
answers in response to its written inquiries. In connection with various 
features of its report, both for gathering information and for advice, 
it has called to its assistance outside experts of international reputation. 
The published reports and statements of economists of world-wide 
standing have been in its-hands. It has had the benefit of'the ac- 
cumulated information heretofore gathered by your Commission (p. 3). 


The report states that the committee approached its task “as business 
men anxious to obtain effective results. . . . It has not seemed necessary 
to establish.the causes, nor the responsibility for those causes, which have 
operated to produce the present state of German finances and currency, 
` except in so far as a recognition of their character is required for the pre- 
scription of remedies.” The problem presented was the practical means of 
recovering the debt of Germany to the Allies under the Treaty of Versailles, 
not “the imposition of penalties and the guarantees which we propose are 
economic and not political. .:..... If political guarantees and penalties 
intended to ensure the execution of the plan proposed are considered desir- 
able, they fall outside the Committee’s jurisdiction " (pp. 12-13). 

As an essential agency for creating in Germany a unified and stable cur- 
rency the committee proposes the establishment of a new bank of issue, the 
principal functions of which will be the exclusive right to issue paper money 
for a period of fifty years and to act as the depository and fiscal agent of 
tke German Government. - “Treaty funds collected in Germany are all to 
be deposited in the new ba1.k to the credit of a special account and are only 
to be withdrawable by the creditor nations under conditions and safeguards 
which will adequately protect the German exchange market and the interest 
of the creditor nations and the German economy.” The bank will be di- 
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rected by a German president and managing-board but, in order to safeguard 
the observance of its statutes, the bank will have a further governing body 
known as à General Board which will consist of seven Germans and seven 
foreigners, one each of British, French, Italian, Belgian, American, Dutch . 
and Swiss nationality. One of the foreign members will be known as.the 
“Commissioner” who ' will be responsible for seeing that there is no in- 
fringement of the provisions relative to the issuance of notes and the main- 
tenance of the bank's reserves. Decisions of the General Board will require 
a majority vote of ten of the fourteen members unless both the president and 


' the commissioner are included in the majority, in which case a simple ma- - 


jority will be sufficient." The new bank will have a capital of 400,000,000 
gold marks, part to be subscribed in Germany and part abroad (pp. 15-16). 
The total amount of the foreign loan proposed is 800,000,000 gold marks, 
which will be deposited in the new bank as a contribution to its gold reserves 
and for financing essential deliveries in kind during the preliminary period 
of economie rehabilitation (p. 38). 

As normal resources from which Cebu should make payments is meet, 
her treaty obligations, the committee recommends the following sources: 
(a) from her ordinary budget; (b) from railway bonds and transport tax; 
(c) from industrial debentures (p. 24). 

The committee repudiates the view that “Germany’s full domestic 
demands constitute a first charge on her resources and that what is available 
for her treaty obligations is merely the surplus revenue that she may be 
willing to realize" (p. 18). The committee states that “It is not open to 
dispute, as a simple principle of justice, and it is contemplated by the treaty 
that the German people shculd be placed under a burden of taxation at least 
as heavy as that borne by the people of the Allied countries." It adds: 
“No single person in Germany, whether speaking as an individual or repre- 
senting any section of the ration, has failed to accept that principle when it 
has been squarely put to him" (p. 20). At the same time, the committee 
reports, “if a prior obligation for reparation that is fixed for Germany to 
pay, together with an irreducible minimum for her own domestic expenditure . 
make up in a given year à sum beyond her taxable capacity, then budget 
instability at once ensues end currency stability is also probably involved. 
In that event, an adjustmert of the treaty obligations of the year is obviously 
the only course possible" (2. 18). 

The committee fully recognizes “both the necessity and the justice of 
maintaining the principle embodied in the treaty that Germany's payments 
should increase with what may prove to be the increase in her future ca- 
pacity,” and that “an estimate now made once for all might well under- 
estimate this.” To meet this situation, the committee provides for a fixed 
annual payment and a variable addition thereto dependent upon a composite 
index figure designed to reflect Germany's inereasing capacity (p. 19). 
The index is to be ascertained fron the following six sets of representative 
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statistics: railway traffic, population, foreign trade, consumption of tobacco, 
etc., budget expenditure and consumption of coal. An average of years 
(chiefly 1926, 1927, 1928, and 1929) is to be taken as the base, and the 
average of these six percentages will be taken as indicating the pro- 
portionate increase to be added to the treaty sums demanded in a given 
future year. The committee believes that: 


Under this system Germany will retain her incentive to develop, 
-as she retains the major part of the advantage of any increase in pros-. 
perity, while the Allies obtain a reasonable share in this increase and’ 
avoid the risk of losing through a premature estimate of future capacity. 

At the same time, the adoption of a method involving not discre- 
tionary but automatic application, gives the necessary assurance from 
the commencement both to Germany and the world that treaty de- 
mands will not, in the period to which the settlement relates, be again 
the subject of negotiation and dispute (p. 21). 


w 


The second source recommended by the committee for deriving treaty 
payments is the issuance of 11,000,000,000 gold marks first mortgage bonds 
on the German railways, bearing 5% interest and 1% sinking fund per an- 
num. The bonds are to be received and administered by a trustee ap- 
pointed by the Reparation Commission. The committee reports that, 
while it is true that the German railway systems have passed through a 
period of great difficulty since the war from causes which were largely beyond 
their control, they have been enormously overstaffed and extravagant 
capital expenditures have been made. The situation has been improved by 
the separation of the railways from the ordinary administration and assimi- 
: lation to a business concern, by the slackening of capital construction, and 
the raising of fares to & point where some profit is provided, but the com- 
. mittee regards these measures as insufficient. Railway experts consulted 

by the committee estimate the capital value of the railways on a conservative 
' basis at 26,000,000,000 gold marks, unincumbered with old debts which 

were extinguished by the depreciation of the mark, and the committee is 

convinced that “under proper management, under unified control, and with a 
` proper tariff policy, the railways can without difficulty earn a fair return , 
upon their present capital value." The committee concludes, however, 
that “it would be useless to expect anything approaching the full measure of 
improvement which is possible, so long as the railways remain in the control 
of the government." It consequently recommends the conversion of the 
railways into a joint stock company to be managed by a board of eighteen 
directors, nine to be chosen by the German Government and private holders 
of preference shares, and nine to be named by the trustee of the bonds, five 
' of whom may be German. The Chairman of the Board and the -General 
Manager will be German, and the Railway Commissioner will represent the. 
interests of the bond-holders. In additign to the 11,000,000,000 bonds 
issued for reparation account, the new railway company is to have a capital of 


* 
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2,000,000,000 of preference shares and 13,000,000,000 of common stock. 


One and one-half milliards of the préference shares are to be set aside in the 


treasury of the company for sale to private persons, and the proceeds of the . 


sale of the other 500,000,000 of preference shares and all of the common 
shares are to go to the German Government (pp. 29-30). 


Finally, the committee recommends a contribution to reparation EE l 


from German industry in.a sum of not less than 5,000,000,000 gold marks 


to be represented by first mortgage bonds bearing 5% interest and 1% sink- - 


ing fünd. These borids will be received and administered by a trustee 


appointed by the Reparation. Commission. In justification of this recom- ` 


mendation the committee reports: 


"This amount of bonds is less than the total debt of industrial under- 
takings in Germany before the war. Such indebtedness has for the 
most part been discharged by nominal payments in depreciated cur- 
rency, or practically extinguished. ‘In addition the industrial concerns 

‘have profited in many ways through the depreciated currency, such as 
the long delayed payment of taxes, by subsidies granted and advances 


made by the German Government, and by depreciation of emergency . 


money which they have issued. On the other hand it.is incontestably 
true that there have also in many instances resulted losses, through the 
depreciation of currency, from the sale of output at fixed prices and i in 
other ways. 


It is unnecessary for the committee to make an estimate of the total : 


amount of such profits and losses; it is sufficient to say that the com- 


mittee is satisfied that a burden ‘of mortgage debt of the amount of ` 


5,000,000,000 gold marks on the industries of Germany, fairly appor- 
tioned, bearing a moderate rate of interest and payable on long maturity, 
does not create a burden greater than that which would have existed 
had there been no depreciation of currency. 

In fact the fairness of such a proposal has been recognized by the 
German Government itself in a proposal submitted on 7th June, 1923, 
to all the Allied and Associated Governments. 


This proposal was later confirmed by persons in high authority i in the 


subsequent and present German Governments. 
The offer referred to was of ten milliard gold marks, covering business, 
industry, banking, trade, traffic and agriculture. The request of the 


committee is for five milliards only and it: suggests the exemption of 


agriculture from the obligations of the mortgage (pp. 31-32). 


The committee finds that Germany must be given a certain period within 


“which to recover her economic equilibrium, and makes provision for min~ 


imum reparation payments. for a two-year “budget moratorium period,”’ 
and a second two-year “transition period," the payments not becoming 
standard until the fifth year. The following summary is provided by the 
committee of the treaty payments contemplated in these dp years 


(p.32: ` ù 
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f . Million 
BUDGET MORATORIUM PERIOD ." gold marks 


First Year: from foreign loan and part interest (200 millions) 
on railway bonds:  . 
Total o.c. c er canes va sees Batedvete) du eugteca S 1,000 
Second year: frcm interest on railway bonds (including 130 mil- 
lions balarce from first year) and interest on industrial 
debentures and budget contribution, including sale of rail- 
way shares; ` j 
Total Jier raae Mee n M iue s Ads Sk vg 1,220 


TRANSITION PERIOD 


Third year: froxinterest on railway bonds and industrial de- 
bentures, from transport tax and from budget; i 
TO eea eee eek ecu euet. Waitin’ ep X ep te 1,200 
subject to contingent addition Or reduction not exceeding 
250 gold marks : 
Fourth year: frcr interest on pales bonds and industrial de- 
: bentures, from transport tax and from budget; - 
QUT ND NINE NBI NM 1,750 
subject to eontingent addition or reduction not exceeding. 
250 million gold marks. 


. STANDARD YEAR 


Fifth year: from interest on railway bonds and niera de- , 
bentures, from transport tax and from budget: - $ 
Totalofos.cu. Sask ec x eue ee sp eR audivi: Whi ae 2,500 


The report states »learly that the above PNT “comprise all amounts 
for which Germany may be liable to the Allied and Associated Powers for the 
costs ‘arising out of the war, including reparation, restitution, all costs of all 
, armies of occupation, ‘clearing house operations . . . commissions of 
control and supervision, etc." (p. 33). : 

The committee considéred it to be outside its competence “to establish 
a limit of years or of amount for the working of the index, nor is it within 
. their competence to fix the number of annuities which Germany will have to 
pay, as this would practieally mean the fixation of à new: German capital 
debt" (p. 20). A communiqué of the French Foreign Office, dated October 
28, 1923, two days before the appointment of the Dawes committee, states 
that ‘France will not accept that a committee of experts make any changes 
in the amount of the debt as fixed May 1, 1921, and will give its consent to 
no reduction whatscever in the amount of the obligations of Germany as 
: determined by the Reparation Commission in May, 1921.” 20 

Concerning the economic potentialities of Germany for carrying out the 
plan, the committee makes the following observations: 

The task would be hopeless if the present situation of Germany 
accurately reflezted her potential capacity; the proceeds from Ger- 


many's national production could not in that case enable her both to 
meet ‘the national needs and to ensure the payment of her foreign debts. 


9 Text in London TUM) Oct. 29, 1923, p. 12. 
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‘But Germany's growing and industrious population; her great 
technical skill; the wealth of her material resources; the development of ` 
her agriculture on progressive lines; her eminence in industrial science; 
all these factors enable us to be hopeful with regard to: her future 
production. 

Further, ever since 1919 the country has been improving its plant and 
equipment; the experts specially appointed to examine the railways 
have shown in their report that expense has not been spared in improv- 
ing the German railway system; telephone and telegraph communica- 
tions have been assured with the help of the most modern appliances; . 
harbors and canals have likewise been developed; lastly, the in- . 
dustrialists have been enabled further to inerease an entirely modern 
plant which is: now adapted in many industries’ to produce a greater 
output than before the war. 

Germany is therefore well equipped with resources; she possesses the 
means for exploiting them on a large scale; when the present credit . 

: shortage has been overcome, she will be able to resume a favored position 
in the activity of the world where normal conditions of exchange are 
gradually being restored (pp. 14-15). 


As to the financial burden which will devolve upon the individual German 
should the plan be adopted, the committee “is confident that it lies within 
the power of the German people to respond to the burdens imposed by the 
plan, without impairing a standard of living comparable to that of the 
Allied countries and their neighbors in Europe, who are likewise subject to 
heavy burdens, largely resulting from the catastrophe of the war" (p. 42). 

The plan provides that the definite act of the German Government in 
meeting its financial obligations will be the payment of all reparation moneys, 
including interest and sinking fund on railways and industrial debentures, 
transport tax and budget contributions, in gold marks or their equivalent in 
German currency, into the bank of issue to the credit of an “Agent for ^ 
Reparation Payments” to be appointed by the Reparation Commission 
(p. 34). 

The committee points out that ‘There has been a tendency in the past to 
confuse two distinct though related questions, t.e., first, the amount of 
revenue which Germany can raise available for reparation account, and, 
second, the amount which can be transferred to foreign countries. The 
funds raised and transferred to the Allies on reparation account cannot, in 
the long run, exceed the sums which the balance of payments makes it 
possible to transfer, without currency and budget instability ensuing. But 
itis quite obvious that the amount of budget surplus which càn be raised by 

taxation is not limited by the entirely distinct question of the conditions of 
external transfer" (p. 22). "To safeguard the stability of the budget and 
the currency, the committee accordingly provides that the use and with- 
drawal of the moneys deposited in the bank of issue for the aecount of 
reparations will be controlled by a committee consisting of the Agent for 
Reparation Payments and five pergons skilled in matters relating to foreign 
exchange and Saane representing five of the Allied and Associated Powers. 
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“This committee will regulate the 2xecution of the programme for deliveries 
in kind and the payments under tke ‘Reparation Recovery Act,’” and “also 
control the transfer of cash to the Allies by the purchase: of foreign ex- 
change”’ (p. 35). 

‘The committee emphasizes that its whole report is based on the hypothesis 
that the fiscal and economic unity of Germany will be restored and, while it 
regards questions of military occupation as not coming within its com- 
petence, the committee assumes that the existin-- measures, in so far as they 
hamper, German economic activity will be withdra.,, or sufficiently modified 

-80 soon as Germany Las put the plan into execution. “If the economic 
system now in operatich in occupied territory be modified,” the committee 
"is unanimously of the opinion thet a settlement of reparation must be rein- 
forced by adequate end productive securities” (pp. 13-14). For this 
‘purpose the committee suggests that the German revenues from customs, 
alcohol, tobacco, beer and sugar, be assigned to Germany’s treaty creditors as 
collateral for the payment of the sums charged annually on the German 
budget (p. 37). The total yield of the assigned revenues will be paid into the 
account of the Agent for Reparation Payments through the receiving offices 
immediately on receipt. The amounts required to meet the reparation 
charges in the budget will be retained and the balances periodically released 
to the German Government (p. 62). Any defaults in payments for the 
service of the railway bonds or incustrial debentures may be deducted from 
the assigned revenues (pp. 106 anc 109). "These revenues will be supervised 

- by a commissioner to be appointec by the Reparation Commission who may 
be selected from a neutral country, and who will be assisted by an advisory 
committee on which each of the interested Allied countries will be repre- 
sented. The general functions of the commissioner will be to ascertain that 
all assigned revenues are properly obtained from the public and flow through 
the control administra-ion (pp. 62-63). 

Tf the economie precautions against default are distasteful to Germany, 

: we have the assurance of General Dawes in his covenog letter to the Repara- 
tion Commission that: : 

The thorough e:fectiveness of these safeguards should not eines 
the normal economic functioning of Germany, and is of fundamental 
importance to her creditors and to Germany. 

Great care has been taker in fixing conditions of supervision over 
Germany’s internal organization so as to impose the minimum of inter- 

: ference consistent with proper protection. This general plan, fair 
and reasonable in its nature, if accepted, leads to an ultimate and 
lasting peace. The rejection of these proposals by the German Govern- 


ment means the deliberate zhoice of a continuance of economic de- 
. moralization, evertually involving her people in hopeless misery (p. 3). 


"The foregoing summary of such an extensive and complicated subject 
naturally omits many detailed provisions necessary to complete and round 
out the plan in its entiraty; but it vill give a general idea of the solution of the 
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reparations problem which General Dawes said in his covering letter to the 
Reparation Commission “if accepted, will lead to an ultimate and, lasting ` 
peace.” 

The plan is not considered to be in the nature of a political compromise, 
for General Dawes states in his letter to the Reparation Commission: “In 
speaking of my colleagues and as bearing upon the value of this report, I 
féel that I should make it known to your Commission and to the world, that | 
their governments have in no case limited their complete independence of 
judgment and, action, either before or after their Appointment by you.. 
Limited only by the powers granted by your Commission, each has performed 
his arduous and responsible work as a free agent. These men, searching for 
truth and advice thereon, were answerable only to conscience” (p. 4). 

In this respect the plan corresponds to the suggestion made by Secretary 
of State Hughes in his speech at New Haven, Connecticut, on December 29, 
1922, that “the first condition of a satisfactory settlement is that the ques- 
tion [of German reparations] should be taken.out of politics. . . . If 
statesmen cannot agree ^.^ . .. why should they not invite men of. the 
highest authority in finance in their respective countries—men of such 
. prestige, experience and honor that their agreement upon the amount to be 
paid, and upon a.financial plan for working out the payments, would be 
accepted throughout the world as the most authoritative expression ob- 
tainable? Governments need not bind themselves in advance to accept the 
recommendations, but they can at least make possible such an inquiry with 
their approval and free the men who may represent their country in such a 
commission from any responsibility to foreign offices and from any duty to 
obey political instructions. In other words, they may invite an answer to 
.this difficult and pressing question from men of such standing and in such’ 
-circumstances of freedom and will insure a reply Qnare pied only by ERONI 
edge and conscience.” 2t : 

, On April 11, 1924, the Reparation Conmninion Acpiited that the apai “ 
reports ' ‘offer a practical basis for the rapid solution. of the reparations 
problem," but reserved its approval and action until Germany declared its ' 
willingness to collaborate in the execution of the experts’ plans. To this 
end it ordered a hearing of the German delegates on April 17th. On April | 
16th the German Government sent to the Reparation Commission a note 

declaring its willingness to collaborate in the execution of the experts’ 
plans. 

On April 17th the Reparation Commission AT déddod: “to 
approve within ‘the limits of its powers the conclusions set forth in these 
reports and to adopt the methods therein recommended.” On the same 
day the Commission officially transmitted the reports to the governments 

21 Current History, Feb. 1923, pp. 844-845. 


22 Text of communiqué in thg London Times, April 12, 1924, p. 12. 
33 Text in the London Times, April 17, 1924. : f 
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‘concerned recommending the conclusions coming within their Jurisdiction 
“in order that the plans proposed might be brought into full operation with- 
out delay.” At the same time the Commission asked the German Govern- 
' ment to submit the drafts of laws, decrees and other measures intended to 
insure the complete execution of the plans and to notify the Commission of 
the names of the German members of the various committees provided in 
' the Dawes report.” 
Replies to the Reparation Commission were received from the Belgian, 
"British and Italian Governments under date of April 24th, and from the 
French Government under date of April 25, 1024.5 The Belgian and Italian 
Governments expressed their willingness to Berens the experts’ conclusions 
in their entirety. 

The British Government replied that, since the plan does not eis any 
reduction in the total of the German reparation debt and as any necessary 
modifications of the schedule of payments of May, 1921, are within the 
competence of the Reparation Commission, specific authority from the 
governments represented on the Commission is not required on these points 
under Article 234 of the Treaty of Versailles. The recommendations of thé 

` experts coming within the jurisdiction of the Allied Governments were 
stated in the British reply as follows: “(a) restoration of the economic and 


fiscal ‘authority of the German Government over the whole of the German . 


territories; (b) the steps necessary to give binding effect to new guarantees 
and controls so far as these may not be clearly covered by the existing pro- 
visions of the Treaty of Versailles; (e) the inclusion of all the financial 


. liabilities of Germany under the peace treaty in a single annuity.” Con- 
cerning these points and upon any other recommendations of the experte 


which the Reparation Commission may hold will require the endorsement or 
action of the Allied Governments, the British Government .expressed its 
willingness to do anything in its power to give practical effect to the recom- 
mendations of the committee. 
' The French zeply expressed satisfaction with the report of the experts 
which, it said, would enable the Reparation Commission to consider, ,in 
conformity with the provisions of Article 234 of the Treaty of Versailles, 
the resources and capacity of Germany and to pronounce a definite decision 
which will embody the conclusions contained in the reports and give them 
practical form. Until this has been done and the Allied Governments have 
ascertained whether the German Government has taken the necessary 
measures to carry out the Commission's decisions, they will not be able, the 
French reply stated, to take useful action. Regarding the recommendation 


^4 Text of communiqué in the New York Times, April 18, 1924, p. 1, and of “the letter of 
the Reparation Commission to the Allied Governments, April 17,1924, in L'Europe Nouvelle, 
May 3, 1924, p. 582. 

` 2 French text in L'Europe Nouvelle, May 3, idi pp. 582-8. English texts in the New 
York Times, April 27, 1924, pp. 1, 8. 
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of the experts that the economic and financial unity of the Reich should be 
restored as soon as the plan is put into execution, the French reply stated - 
that “the governments will have to consider together under what conditions 
the guarantees at present held by France and Belgium shall be merged into 
or exchanged for those which will be handed over as an undivided whole to 
all the Allies. These operations cannot, however, take place until Germany 
has effectively put the plan into execution. It is for the governments to 
determine by common agreement the guarantees which these operations 
may render necessary.” . 

On April 28th the German Government communicated to. the Reparation 
Commission the names of its representatives to serve on the currency com- 
mission, the railways commission, and the economie commission to be set 
up under the Dawes report.5 A conference of Allied Premiers will meet in 
London on July 16th to discuss the execution of the Dawes plan. The 
American Government has been invited to take part in the conference, and 
the American Ambassador at London has been instructed by the State . 
Department to attend “for the purpose of dealing with such matters as 
affect the interests of the United States, and otherwise for purposes of 
information." 2? l 

One matter involved in the execution of the Dawes plan which very 
definitely affects the interests of the United States is the payment of the 
costs of its armies of occupation formerly in the Rhine territories. By the 
agreement signed at Paris on May 25, 1923, between the United States and 
the Allies, it was provided in substance that the amount due to the United 
States shall be paid in twelve annual installments out of future cash pay- 
ments credited to Germany.5 Another matter which may affect the in- 
terests of the United States is the payment of American claims: against 
Germany now being adjudieated by the Mixed Claims Commission estab- 
lished under the Treaty of Berlin of August 10, 1922, for which German 
property in America in the control of the Alien Property Custodian is 
being held as security under the Joint Resolution of July 2, 1921, and the 
treaty of peace with Germany of August 25, 1921.29 

In making publie the instructions to the American Ambassador to at- 
tend the conference of Premiers in London, the White House announcement 
stated that ‘‘it is the desire of the Administration that the Dawes plan should 
` be put into effect as speedily as possible. This is the first essential step to 
economie recovery abroad in which this country is vitally interested." 

On the whole, it seems hopeful that the universal conscience, to which 


26 London Times, April 29, 1924, p. 12. 

27 Washington Post, June 26, 1924, p. 1. 

28 See summary of this agreement in this JounNArL, Vol. 17, 1928, pp. 5138-517. 

?9 These tivo treaties are printed in the Supplement to this JougNAr, 1922, Vol. 16, pp. 10 
and 171. The treaty of peace incorporates the pertinent provisions of the Joint Resolution 
of July 2, 1921. 
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Chairman Dawes ap>eals in his letter of April 9th transmitting the plan of 
his committee to the Reparation Commission, will agree with him that it is 
based “upon those >rinciples of justice, fairness, and mutual interest, in 
the supremacy of which not only the creditors of Germany and Germany 
herself, but the world, has a vital and enduring concern.” 


MEMBERSHIP IN THE LEAGUE OF NATIONS 


By MANLEY o. Hupson . 
Bemis Professor of International Law in the Harvard Law School 


1; Growth of membership. When the Covenant of the League of Nations- 
came into force on January 10, 1920, theré were twenty-three members of _ 
the League. By the expiration of the two months allowed by Article Ifor .. 
accessions to the Covenant, on March 10, 1920, the number had been in- . 
creased to thirty-three. When the First Assembly met on November 15, 
1920, the League had forty-two members, and when it adjourned on De- .. 
cember 18, 1920, the number had been increased to forty-eight. The 
Second Assembly in 1921 admitted three more members, the Third Assem- 
bly in 1922 admitted one, and the Fourth Assembly in 1923 admitted two. 
So that since the Fourth Assembly, the members number fifty-four. ‘These 
include all but seven of the twenty-four Powers represented at the first - 

. Hague Conference in 1899, and all but seven of the forty-five Powers rep- 
resented at the second Hague Conference in 1907.! 

2. Original and non-original members. The original members of the: 
League of Nations include only those states named in the Annex to the 
Covenant which sign and ratify the Treaty of Versailles or some other: of 
the treaties of ‘peace, or which, not being signatory to that treaty, accede 
without reservation to the Covenant. The non-original members are the: 
states later admitted to the League under paragraph 2 of Article 1. But 
there is no difference between original and non-original members, except 
in the.fact of the history of their admission and except as conditions may 
be set at the time of admission. Once admitted, all members are on a 
basis of complete equality i in their enjoyment of the privileges of member-' E 
ship.? 

1The seven Powers are the Dominican Republic, Ecuador, Germany, Mexico, Russia, 
Turkey and:the United States of America. Korea and Montenegro no longer have inde- 
‘pendent status; Korea was represented at the Hague Conference of 1899, and Montenegro . 
was represented at the Hague Conferences of 1899 and 1907.  Seé Fedozzi, “La Situation 
juridique et internationale du Montenegro,” 49 youre du Droit international privé (1922), 

549-551, 

ue The word “accede” was used, rather than ' ‘adhere,” ; in order to denote the placing of- 
` the acceding state under the same conditions as the signatory states. See Satow, Diplomatic 
Practice (2 ed.), Vol. 2, p. 317. “Whereas through accession a third State becomes a 
-party to the treaty, with all the rights and duties arising from it, through adhesion a third 
State becomes a party only to such parts or principles of the treaty as it has adhered to.” 
Oppenheim, International Law (3 ed.), I, 685. But some of the letters of accession use one 
term, some the other, and some use both. Paraguay uses the term “accept.” 

3 See Records of Second Assembly, Plenary Meetings, p. 685. 

This question has arisen in connection with a contention advaneed by Salvador that 
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3. Membership based on ratification of Treaty of Versailles. Twenty-eight 
" members of the League became such by ratifying the Treaty of Versailles. 

' On. January 10, 1920, the first procés-verbal of the deposit of ratifications 
"was drawn up at Paris. This procès-verbal records the deposit of ratifica- 
tions by the British Empire,* France, ltaly, Japan, Belgium, Bolivia, 
Brazil, Guatemala, Peru, Poland, Siam, Czecho-Slovakia, and Uruguay, 
all of which are named in the Annex to the Covenant. Other signatories - 
of the Treaty of Versailles later deposited their ratifications at Paris, and 
at once became members of the League. ‘hus, the Serb-Croat-Slovene 
State deposited her ratification on February 10, 1920; Cuba, on March 8, 

. 1920; Greece, on March 30, 1920; Portugal, on April.8, 1920; Haiti and 
Liberia, on June 30, 1920; Roumania, on September 14, 1920; Honduras 
and Nicaragua, on November 3, 1920; and Panama, on November 25, 1920.5 

4. Membership based on ration of other pi ace treaties. Though the 
Covenant of the League was included in the Tre lty of St. Germain made 

_ by the Allies with Austria, the Treaty of Triano, | with Hungary, and the 
Treaty of Neuilly-sur-Seine with Bulgaria, 5 the ‘League gained but one 
member by reason of the ratification of these treaties. The Chinese rep- 

_.resentatives at the Peace Conference refused to sign the Treaty of Versailles, . 
though the treaty was drawn to include China as a party and China was 
named in the Annex to the Covenant. But the Chinese representatives 
did sign the Treaty of St. Germain on September '10, 1919, and by her rati- 
fication of this treaty, deposited , on July 16, 1920," China took her place as 
a member of the League. vet 

5. Membership by accession to the Covenant. All of the paths ivet to 
accede to the Covenant promptly did so within the required time-limit of 

"two months. The Argentine documents of accession were dated July 18 ` 
‘certain members of the League of Nations did not become members of the International 
Lebor Organization by acceding to the Covenant, The rejection of this contention seems 
to have been accepted by Salvador. 

. 4 By means of a single ratification deposited for the whole British Empire, the four Do- 

. minions signatory to the Treaty of Versailles—Canada, Australia, New Zealand, South 

Africa—and India also became members. See post, paragraph 9. : 

It hardly seems important to discuss the juridical effect of including the Covenant in the 
treaties of peace, vis-à-vis Germany, Austria, Hungary and Bulgaria. See, however, 
Pollock, League of Nations (2 ed.), p. 94. f 

è These dates are taken from 113 Brit. & For. State Papers, 470. As to Panama, al- 
though her ratification was not deposited until Nov. 25, announcement of the ratification ' 
had previously been made by telegram. League of Nations Official Journal (cited herein 

as “Official Journal"), 1920, p. 299. "This enabled Panama to be represented at the First 

Assembly which opened on Nov. 15, 1920. 

5 As well as in the ill-fated Treaty of Sèvres with Turkey; but this treaty was néver 
brought into force. The Treaty of Lausanne of July.24, 1923, between certain of the Allied 
Powers and Turkey, does not include the Covenant. 

1 See 113 Brit. & For. State Papers, 464. See V. K. Wellington Koo, “China and The 
League of Nations,” in Les Origines et L’Oeuvre de lasSociété des Nations, 1,342. - 

* The second paragraph of Article,1 of the Covenant does not provide for the later election 
of any of these states which might have failed to accede within the conditions set. 
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and 29, 1919;? that oi Paraguay, October 29, 1919;1!° Chile, November 4, 
1919;" Persia, November 21 and 26, 1919;? Spain, January 10, 1920; 
Venezuela, January 12, 1920; ^ Colombia, February 16, 1920; Norway, 
March 5, 1920; Denmark?! and Switzerland,? March 8, 1920; the Nether- 
lands!? and Sweden,” March 9, 1920; Salvador, March 10, 1920." "Thus, 
all of the thirteen states which had been neutral in the war and which were 
‘invited to join the League accepted the invitation. And it is notable that 
action was taken by four of them even before the Covenant came into 
force, though of course theif accessions did not become effective before 
that date. 

6. Accession without reservation. The accession of ‘invited states was re- > 
quired by the Covenant to be “without reservation". The Argentine 
‘Republic, Denmark, Netherlands, Paraguay, Persia, Salvador, and Spain 
expressly stated in their documents of accession that this action was taken 
unreservedly.. Norway and Sweden made no mention, of reservations. 
Venezuela acceded “subject to the ratification of this accession by the Con- 
gress of the United States of Venezuela.” ?? The Republic of Chile stated in 
its notification of accession that it “makes no other reservation than that, 
of pronouncing in due course upon such amendments or modifications of the 
stipulations of the Covenant, as may be made by the states which have not 
ratified it up to the present."75 This would seem to have been a caveat 
against possible amendments or modifications attempted by such states as 
the United States. 

7. The special case of Cilona: On February 12, 1920, the Secretary- 


The formal invitation tc’ accede to the covenant was conveyed by & telegram of the 
President of the Peace Conference on January 12, 1920. See Munch, "Les États Neutres 
et Le Pacte de Ja Société des Nations,” in Les Origines et L'Oewvre de la Société des Nations, L 


` p. 161. 
? Official Journal, 1920, p». 18-14. 10 Tbid., p. 14. 
11 Ibid., p. 15. 8 Ibid., pp. 15-16. 
u Ibid., p. 16. “ Ibid., pp. 259-260. 


35 See paragraph 7, post. 

1$ Official Journal, 1920, pp. 260-261. See Lie, ^L'Entrée dela Norvège dans la Société 
des Nations,” in Les Origines et L'Oeuvre de la Société des Nations, I, p. 345. : 

V Official Journal, 1920, p. 261. . 

18 See paragraph 8, post. 

19 Official Journal, 1920, p. 262. On the procedure followed in the Netherlands, see- . 
Grotius Annuaire International, 1921-22, pp. 66-96. See also Struycken, “L Attitude des 
Pays-Bas envers La Société des Nations," in Les Origines et L’Oeuvre de la Société des Na- 

ions, I, p. 267. 

20 Ibid., p. 262. See Trygger, “L’Entrée de la Suède dans la Société des Nations,” in 
Les Origines et L’Oeuvre de la Société des Nations, I, 428. 

2 Official Journal, 1920, p. 263. i 

z2 The legislative ratification of accession was voted on June 25, 1920, and was approved 
by the provisional President on October 12, 1920. Venezuela, Recopi tacion de Leyes, 1920, 
pp. 911-918. ` 

233 Official Journal, 1920, p. 15. 
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General informed the Council that the minister of Colombia had submitted 
to him a draft form of accession to the Covenant. ‘Colombia desired to 
accede to the Covenant, but did not wish to find herself thereby committed . 
to a recognition of the independence of Panama, a signatory of the peace 
, treaty. Colombia had not yet recognized the independence of Panama, 
and a treaty upon this question between Colombia and the United States 
was even now awaiting ratification.”** After some discussion it was decided 
that the Secretary-General should be authorized to draft an acknowledg- 
ment of Colombia’s proposal of accession, without expressing any opinion 
on the point at issue.” „The legal effect of Colombia’s action must have been 
the recognition of Panama as a member of the League of Nations, however. 
8. The special case of Switzerland. In no country of the world was the 
essablishment of the League of Nations taken more seriously than in Switzer- 
land. Soon after the Covenant was promulgated, the Swiss Federal Council 
prepared a careful study of its provisions and this was embodied in a mes- 
sage? to the Federal Assembly on August 4, 1919. The Federal Assembly 
approved the proposa. that Switzerland accede to the Covenant, after a 
referendum of the people and the cantons. This referendum required a 
certain delay," and the date was so set that it could not be completed by 
March 10, 1920. The Swiss Government therefore had the problem of 
acceding subject to a vote of the people and cantons, as M. Ador explained. 
to the Council of the League on February 11, 1920.28 It was contended that 
this condition was not tantamount to a reservation, however. A more 
‘serious problem wes the effect of League membership on traditional Swiss 
neutrality, and it was necessary that this be faced before the popular con- 
sultation. By Article 435 of the Treaty of Versailles, the signatory Powers 
had recognized the guarantees of 1815 “in favor of Switzerland,” dencminat- 
ing them “international obligations for the maintenance of peace.” M. 
Ador explained to the Council that in the view of the Swiss Government such 
obligations fell within Article 21 of the Covenant. He said that "the Swiss 
people held as an artic-e of faith that their country should remain perpetually 
neutral and inviolable, and should alone be responsible for the defense of the 
integrity of her territory.” Replying to a question of Mr. Balfour, M. 

2+ Procès-verbal of Second Session of the Council, 4th meeting, p. 5. 

By the treaty with the United States signed April 6, 1914, but of whicli ratification were 
not exchanged until Marck 1, 1922, Colombia "recognized Panama as an independent 
nation.” 3 Treaties and Conventions of the United States, p. 2539. At a conference in 
Washington on May 8, 1924, representatives of the Governments of Colombia and Panama 
agreed upon the resumption of diplomatic relations between the two countries. 

2 Procès-verbal of the Second Session of the Council, 4th meeting, p. 5. 

2% Message dw Conseil Fédéral à UV Assemblée Fédérale du 4 août, 1919. This has been 
translated into English by Dr. Pawley Bate, formerly a member of the Legal Section of the 
Secretariat. 

27 See Message, p. 92. 


28 Procès-verbal of the Second Session of the Counfi, 2nd meeting, p. 3. 
29 Ibid, 
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' Ador.said that Switzerland would not consider the presence of a inilitary 


commission in Geneva, acting under the authority of the League, as incom- : 


patible with Swiss neutrality. 


On February 12, 1920, the Council?? adopted a resolution recognizing 
Switzerland's unique position, alréady recognized by Article 435 of the 
Treaty of Versailles, accepting ‘‘the declaration made by the Swiss Govern- 
ment in its message to the Federal Assembly of 4th August 1919% and in its — 
memorandum of 13th January 1920"? whereby Switzerland recognizes the - 


duties of solidarity imposed by membership in the League, and recognizing 


Switzerland's' perpetual neutrality. The resolution stated that the Swiss 
declaration of accession to the League “can be accepted by the other mem- 
bers of the League as the declaration required by Article 1 for admission as - 
an original member, provided that confirmation of this declaration by the ` 
Swiss people and cantons be effectéd in the shortest possible time.” 

. The.decree.of accession voted by the Federal Assembly on November 21, , 


: 1919, provided that the decree should be submitted to the vote of the people 


and the cantons as soon as the five great Powers should have adhered to the: 
Covenant. This so-called. “ American clause" had not been contained in - 
the draft submitted in the message of August 4, 1919. In February, 1920, 
it was still uncertain what action would be taken by the United States, and 


_as the time limit for accession by neutral states was March 10, 1920, the 


Federal Council on February^17, 1920, advised the Federal Assembly to 
delete the “ American clause" from the Federal decree., 

The.popular vote on the question of entering the League took place on 
May 16, 1920, after a spirited campaign of discussion. 'The accession of 
Switzerland was ratified by 416, 870 votes against 328,719, and by 123 ¢an- 
tons against 113.5 

9. Membership of the British Dominions. The special position of the 
Dominion of Canada, the Commonwealth of Australia, the Union of South 
Africa, the Dominion of New Zealand, and India gave them special listing 
in the Annex to the Covenant. They were not mentioned in the enumer- 
ation of Allied and Associated Powers at the beginning of the Treaty of 


8 Procès-verbal of the Second Session of the Council, 4th meeting, p. 45. 


` 8 Message du Conseil fédéral à V Assemblée fédérale du 4 août 1919, p. 37. 


32 Message complémentaire du Conseil fédéral à V Assemblée fédérale concernant la question de 
l'accession de la Suisse à la Société des Nations (du 17 février 1920), p. 24. 
“3 “Le présent arrêté fédéral sera soumi8 au vote du peuple et des cantons, aussitôt que ' 


t les. cing Grandes Puissances auront adhéré au Pacte." M essage Complémentaire du Conseil 


fédéral (du 17 février 1920), p. 20. 

#4 Ibid., p. 18. 

35 Borel, “La Neutralité dela Suisse au sein de la Société des Notions," 27 Revue générale 
de droit int. public, 2nd ser., 1920, p. 153. See, also, Mowat, ‘The Position of Switzerland 


in the League of Nations," "British Year Book of International Law, 1923-24, p. 90. The .: 


most complete account is that of Pro®ssor W. E. Rappard, in a brochure entitled L Entrée: 
de la Suisse dans la Société des Nations (Geneva, 1924). f mm 
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Versailles, but.the King, as a high contracting party, was’ y specially repre- 
sented for each of them and such special representatives signed the treaty. 
The later ratification was in the name of the King, and did not specifically 
‘mention the British units.* In the Annex to the Covenant, the Dominions” 
are named subjacently to the British Empire. So that by the single rati- 
fication by the King, each of them became a member as distinct from the 
British Empire whiea is also a member. In its quality as member of the 
League, the “Britis: Empire” is not therefore to be taken to include the 
Dominions. Communication between the Secretariat and the Dominions 
is direct, and does not pass through the London Foreign Office as inter- 
` mediary.5 As members of the League of Nations, the British Dominions 
would seem to have equal status with other members. M. Clemenceau, 
President Wilson and Mr. Lloyd George signed a statement at the Peace 
Conference, on May 6, 1919, expressing their entire concurrence in Sir 
. Robert Borden's view that “upon the true construction” of the first and 
second paragraphs cf Article 4 of the Covenant ' repfesentatives of the 
self-governing Dominions of the British Empire may be selected or named 
as members of the Coüuncil"3? Arrangements of the British Empire and 


3 But the Canadian Perliament, for example, took the same action as was taken by the 
London Parliament; i.e., it authorized the Canadian Government to issue the necessary 
Orders in Council to give effect to the treaty, and by Order in Council of September 12, 
1919, His Majesty the Kirg is “humbly moved to approve, accept, confirm and ratify the 
said Treaty of Peace, for and in respect of the Dominion of Canada." See Canadian Ses-, 
sional Paper No. 41j (Special Session, 1919). 

Canada’s independence with reference to treaties entered into by the British Empire has 
been instanced, recently, >y Premier Mackenzie King’s statements conzerning the Treaty of 
Lausanne, made in the Canadian House of Commons on April 2, 1924. See 59 Canada 
House of Commons Debates, 987. See also telegrams exchanged on this subiect between 
the British and Canadian Governments, published in Canadian Sessional Paper No. 232, A. - 
"1924. 

37 The general term 'L'ominions" is used in this connection to describe the Dominion of 
Canada, the Commonwealth of Australia, the Union of South Africa, the Dominion of New 
Zealand, and India, though it is not a term of art. See Nathan, “Dominion Status," in 
Grotius Society. Transactions, Vol. VIII, p: 117. The term is sometimes applied to New- 
foundland and to Southern Rhodesia. But a recent writer has said: ‘Newfoundland is 
technically a Colony rather than a Dominion, and the fact that she was not given a separate 
place in the Peace Conference, and in the League of Nations, marks her as definitely inferior" 
in status to the Dominions.” H. Duncan Hall, the British Commonwealth of Nations 
(1920), p. 253n. Southern Rhodesia is also a Colony with responsible government. See 
- article, "Southern Rhodesia,” in Round Table for December, 1923, pp. .180-186. Cf., 
generally, Scott, Autonomy and Federation Within Empire (1921). 

38 See Lewis, “The International Status of the British Self-Governing Dominions,’ em 
British Year Book of International Law, 1922- -23, p. 21; H. Duncan Hall, The British ‘Com- 
monwealth of Nations (1920), c: XI. 

See Canadian Sessianal Paper, No. 41h (Special ‘Session, 1919), p. 19. Similarly i 
nationals of the Dominions may be selected as judges of the Permanent Court of Interna- 
tional Justice, and Article 10 of the Statute would n. ngt: seem to exclude such nationals’ sitting 
with nationals of the United Kingdom. The Canadian Nationality act of 1921 seems to 
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the British Dominions inter se do not seem to have the effect of placing . 
any of them in an inferior position in the enjoyment of League membership. 

10. Elections to membership by the Assembly. Twelve states not invited 
to become original-members of the League, were. elected to membership ` 
‘by the Assembly during 1920-23. In every case the Assembly acted on an 
application for membership. The applications to date have not followed 
any common form, and most of them have been somewhat informal. Nor 
has the acceptance of membership voted by the Assembly usually been. 
effected in a formal manner. Strictly, such acceptance should have all 
the requisites of a formal adhesion or accession to a treaty,“ for after mem- 
bership is effected the Covenant must have the force of a treaty binding 
the member. But it would seem that in some instances such formality 
has been lacking.? In certain cases, declarations were made by the repre- 

. sentatives of the state applying for admission. For example, the Finnish. 
‘delegate, in a letter to Lord Robert Cecil, made a general declaration com - 

' mitting his government to take steps to effect any requisite reforms for -the 
protection of minorities.” 

The Governmen*~ f Luxemburg gave the assurance, in writing, that 
“the government will take the necessary measures to bring the constitu- 
tional laws of the country into harmony with the obligations involved in 
admission into the League of Nations."** The telegram of application. 
from the Abyssinian Government contained the following declaration: 
“The Abyssinian Government is prepared to accept the conditions laid 
down in Article 1 of the Covenant and to carry out all obligations incumbent 
upon Members of the League of Nations.” 4 Moreover, the Abyssinian 
delegation was required to sign a declaration adhering to the obligations of 
Article 2, paragraph 1, of the Convention of St. Germain of September 10, 
1919, concerning the slave trade, and undertaking to conform to the prin- 
ciples set forth in the Convention and Protocol of St. Germain of September 
10, 1919, concerning the traffic in arms.* . 

The delegates of the three states admitted by the Second Assembly were 
required to sign identical declarations with reference to their international 


have bus passed with a view to this situation. See Borden, Canadian Constitutional 
Studies, p. 130. " 
- 40 See the principles agreed upon by the Imperial Conference of 1923 with reference to the 
negotiation, signature and ratification of treaties. British Parl. Papers, 1923, Cmd. 1987. 
“ Austria, Bulgaria and Hungary are signatories of the Treaties of St. Germain, Neuilly, 
«2nd Trianon respectively. Since each of these treaties incorporates the Covenant, accept- 
ance of membership by these Powers may properly be less formal. - 
2 The six states admitted by the First Assembly all sent letters or telegrams of tinna to 
the Secretary-General. Official Journal, 1921, p. 96-98. 
55 Records of First Assembly, Plenary Meetings, p. 585. 
4 T bid., p. 586. 
ba Records of Fourth Assembly, Plengry Meetings, pp. 375-6. 
48 Tbid., p. 125. 


MEMBERSHIP IN THE LEAGUE OF NATIONS 443 


obligations for the protection of minorities." In.1921, almost a year: 
after her admission to the League, Albania signed a declaration containing 
stipulations for the protection of minorities, based on a recommendation 
of the First Àssembly.? 

Theapplication of she Irish Free State contained thefollowing declaration®™: 
“The Government oi the Irish Free State is prepared to accept the conditions 
laid down in Article 1 of the Covenant, and to carry out all the obligations 
involved in membership of the League." The Irish Parliament passed 
a statute in confirmation of this declaration. But in his letter of Septem- 
ber 3, 1923, the Sec-etaay-General of the Irish delegation stated that “the 
applieation for membership of the League is made subject to an authority 
obtained expressly in our Legislature, and such authority is governed ... . 
in particular by the aforesaid clause 49 of the Constitution." Clause 49 
of the Irish Constitution reads: “Save in the case of actual invasion; the 
Irish Free State (Saorstát Eireann) shall not be committed to active partici- 
pation in any war without the assent of the Oireachtas.” 9? 

11. Members elected. At the First Assembly, on December 15, 16 and 17, 
1920, six states were elected to membership: Albania, Austria, Bulgaria, 
Costa Rica, Finland and Luxemburg. Albania and Finland had not been 
named in the Annex to the Covenant as original members because of their 
uncertain political status in 1919. Austria and Bulgaria had been allies 
of Germany, and a general policy was adopted at the Peace Conference of 
excluding Germany and her allies at the beginning. Luxemburg had been 
represented at the Hague Conferences of 1899 and 1907, but was not invited 


47 Records of the Second Assembly, Committee Meetings, Vol. 2, pp. 538, 580, 583. 

48 Minutes of the 14th Session of the Council, p. 160, p. 115: 

49 Records of the First Assembly, Plenary Meetings, pp. 568-9. 

50 Records of Fourth Assembly, Plenary Meetings, p. 166. 

51 The League of Nations [Guarantee] Act, 1923. 

2 Printed in a pamphlet entitled “Irish Free State, Status and Constitution," published 
by the Irish delegation tc the Fourth Assembly. 

53 English Law Reports, 60 Statutes, p. 688. : 

5! For example, both Germany and Austria, when the conditions of peace had been handed 
to them, expressed in their replies the desire to be members of the League. See “Comments. 
of the German Delegation on the Conditions of Peace,” pp. 14-15, 22; and Note No. 21, 
Notes de la Délégation de la République d' Autriche (22 mai-6 aoüt), pp. 86-89. In the 
covering letter to the “Reply of the Allied and Associated Powers to the Observations of 
the German Delegation on the Conditions of Peace," dated June 16, 1919, the answer is 
made to Germany's request that the Allies are unable to admit Germany at once, but that 
if the German people prave their good intentions by their acts, the Allied and Associated 
Rowers believe that ''it will be possible at an early date to complete the League of Nations: 
by the admission of Germany thereto.” In a note dated July 9, 1919, M. Clemenceau 
replied to the Austrian Celegation that the Allies do not intend to exclude Austria “for 
.» long”, and in the covering letter to the “Reply of reu 2nd Associated Powers to the 

Observations of the Austrian Delegation on the Conditions of Peace," dated Sept. 2, 1919, 
occurs the phrase, “La Société des Nations, dans laquelle les Puissances alliées et associées 
espèrent que la République d’Autriche sera sud à une date trés rapprochée.” 
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to become an original member. Costa Rica’s government in 1919 was not 
recognized. by various other governments; although ‘the Tinoco Govern- 
ment had declared war on Gerinany, Costa Rica was not represented at the. 
Peace Conference. The reason for this.wes stated by Secretary Lansing 
before the Senate Committee on Foreign Relations to be the objection of 
the United States which had not recognized the Tinoco Government.5 "The 
President of the United States Senate had sent a message of congratulation : 
to the Tinoco Government on ‘its entrance into the war, however. Costa 
Rica reéstablished friendly relations with Austria by.an exchange ot notes 
dated October 31, 1919 and May 10, 1920.7 — -1 

The Second Assembly admitted Esthonia, Latvia and Tiun on 
September 22, 1921. All of these states had applied for admission in 1920, ` 
but their admission had been postponed at that time, though they were al- 
lowed to participate in the work of the technical organizations of the League. 

‘These three states,“ ù up out of former Russian territory, had not achieved ` 
a definite international status in 1920.58 

The Third Assembly admitted Hungary on September 18, 1922. Hun- 

. gary had applied in 1921, but she had requested that consideration of her ap- 
plication be postponed when in 1921 disputes arose about the interpretation 

. and execution of Article 71 of the Treaty of Trianon. ‘ 

The Fourth Assembly elected the Irish Free 'State and Abyssinia’ to mem- 
bership, on September.10, 1923 and September 28, 1923, respectively. The 

-special status of the Irish Free State was recognized by the British Govern- 

. ment when Articles of Agreement for a Treaty were signed by British and . 
. Irish delegations on December 6,:1921.9 A provisional government had 
beén set up, and with the adoption of the Irish Constitution, on December 
6, 1922 this became the Government of the Irish Free State. Abyssinia 
has long had a measure of independence. As far back as 1889, she signed 
. a treaty of commerce and amity with Italy. e By the Treaty of London 
55 Hearings before the Committee on Foreign Relations, United States senate 1919, p. 
s 160, pp. 206-209. 
55 Thid., p. 206-7. 
57 113 Brit. & For. State Papers, 916. É 
58 They had not yet been recognized de jure by any state member of the League. Their . 
recognition by Russia as independent states dates from 1920. Latvia was recognized de 
jure by Russia in the Treaty of Riga, August 11, 1920, 2 League of Nations, Treaty Series, 
196. Lithuania was recognized de jure by Russia in the Treaty of Moscow, July 12, 1920, . 
3 League of Nations, Treaty Series, 106. Esthonia was recognized de jure by Russia in the 
Treaty of Tartu, February 2, 1920, 11 League of Nations, Treaty Series, 51. See, in 
ewgeneral, Dennis, The Foreign Policies of Soviet Russia, c. V. (1924). 

' Esthonia’s case for admission was elaborated by Professor A. Piip, before the Grotius 
Society in England in 1920. See Piip, “Esthonia and The League of Nations,” in | Grotius 
Society Transactions, Vol. VI, p. 35. 

-6 British Parliamentary Papers, M21, Cmd. 1560. 
‘60 British Year Book of International Law, 1923-4, p: 242. 
41 81 Brit. & For. State Papers, 733. G[taly seems to have considered that this treaty gave 
her a protectorate. Gooch, History of Modern Europe, 1878-1919; p. 278. 
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of Doener 13, 1906, Great Britain, France and Italy had. agreed to co- 
0 perate in maintaining her independence and integrity.?: She has treaties 
with other great Powers, Great Britain, France and the United States 
among them. É 
. 12. Thé special case of M On Som 23, 1920, Luxemburg. 
.applied to be admitted to membership in the League, while maintaining her 
neutrality under the guarantee of the League.“ The neutrality of Luxem- 
burg was based on the guarantee in the treaty of May 11, 1867. This treaty. 
. was enumerated in Article 40 of the Treaty of Versailes as one of the 
treaties with reference C zwhich Germany renounced “ths benefit of all the 
provisions inserted in her favor.” By Article 40, also, Germany ‘‘adheres to 
-© the termination of the régime of neutrality of the-Grand Duchy,” though | 
the régime cannot yət be said to be terminated. Before a sub-committee of 
the First Assembly, the representatives of Luxemburg explained that they 
` did not ask that Luxemburg be released from the obligations of Article 16 
^ ef the Covenant; they agreed that Luxemburg would allow the passage of 
troops authorized by the Council, and would coéperate in economic and 
financial measures undertaken. But they asked to be relieved from any 
obligation to participate in any military operations, even in defense of their 
country. They did not seek complete disarmament, but desired to keep a . 
police force of 3000 xen. While the sub-committee had the problem under 
consideration, the Luxemburg delegates withdrew the reservations they had : 
made, and agreed to accept all the obligations of the Covenant,® declaring 
that the government would propose the necessary changes in the constitution ` 
without delay. The modification of the constitution had .not yet been 
effected in the summer of 1921, when the Luxemburg ‘Government asked the 
, Secretary-General for an opinion on the provisional status of Luxemburg 
with regard to its rights and obligations towards the League pending revision 
. of the constitution. The reply of the Secretary-General stated that as far 
as the League was concerned, Luxemburg’s admission was final and absolute 
¿ànd without reservations, and that her rights and obligations were estab- 
lished once and for all by that admission.*" 

13. Applicants for membership not admitted. The First Assembly had 
before it requests fcr admission from Armenia, Azerbaidjan, Georgia, Lich- 
tenstein and the Ukraine. All of these requests were denied. l 

In 1920, various parts.of the former Russian . Empire were asserting 

. autonomy and seeking recognition as independent states. Such were Azer- 
baidjan, Georgia, and.the Ukraine. . Azerbaidjan had received “de facto 
" wm 


34 Martens, N.R.G. (2d Ser.), p. 556. 
9 1 Malloy, Treaties, Conventions, ete., 466. 

: & Assembly Document 2 A, pp. 5-6. i ; 

. $ Records of First Assembly, Meetings of QÓmmittees, Vol. 2, pp. 225-6. 
s Ibid, ; 

87 Official Jouraal, 1921, pp. 706-8. 
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recognition" in early 1920, from Great Britain, Fr: ance and Italy; but later 
in the year, the recognized government had difficulties and its authority 
was ineffective. The Assembly committee reported that “Azerbaidjan does 
not appear to have a stable government whose authority extends over the 
whole of its territory", and for this reason admission was denied, no mem- 
ber of the League voting for it. Georgia’s request was denied by a divided 
vote, in spite of Dr. Nansen’s strong plea for admission.” The Assembly 
committee had recommended examination of her request “with sympathy,” 
and that, pending subsequent decisions, Georgia be allowed to participate 
in the League’s technical organizations. This récommendation was ap- 
proved by the Assembly.” The Ukraine was also, denied admission be- 
cause of her uncertain status. 

14. The special case of Armenia. Armenia had a somewhat stronger 
. claim to admission, by reason of her signature of the Treaty of Sèvres of 
August 10, 1920," as well as a treaty for the protection of minorities with 
the British Empire, France, Italy and Japan on the same day.? Dr. Nan- 
sen explained that if Armenia were admitted to the League, that’ would 
exclude the possibility of finding a Power to take a mandate over her. 
Moreover, an effort was then being made by President Wilson to fix her 
boundaries.” The Assembly did, however, express a hope that the prob- 
lem of Armenia's boundaries would be handled so as to make possible her 
admission in 1921. Later in the session of the First Assembly, on December 
18, 1920, a resolution was adopted stating that the Assembly would continue 
to coóperate with the Council “which is entrusted with the duty of safe- 
guarding the future of Armenia, referring for advice, if it should be neces- 
sary, to the members of the League.” ” While the Assembly was deliber- 
ating, in fact, events were in progress which, it later appeared, ended the 
existence of the Armenian Government. On February 25, 1921, the Coun- 
cil recognized that the future of Armenia depended on the fate of the Vieni 
of Sèvres.” 

15. The special cases of Lichtenstein, San Marino and Monaco. The 
First Assembly also refused to admit the Principality of Lichtenstein. This 
little country possesses undoubted "sovereignty," though she deputes to 


68 Records, of the First Assembly, Plenary Meetings, p. 651. See, however, the general 
reference to the Caucasian states in the recommendation as to the protection of minorities, 
p. 569. 

6 Records of the First Assembly, Plenary Meetings, pp. 630-633. 

. 10 [bid., p. 634. 
71113 Brit. & For. State Papers, p. 652. 

172 Ibid., p. 458. 

53 President Wilson's decision was announced on January 2, 1921. 

^ Records of the First Assembly, $C Meetings, p. 729. 


` "5 Minutes of the Twelfth Session & the Council, p. 18; Official Journal, 1921, p. ». 152. 
Cf. Rougier, "L'Assemblée de la Sociétk des Nations," 28 Revue Générale de Droit Inter- 
national Public, 197, 383. 
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other Powers various of her functions, such as the control of customs, the 
administration of posts, and diplomatic representation. Her application” 
had been made on July 15, 1920, through the Swiss Minister in London, 
and the Swiss representatives supported her application throughout.” 
San Marino had also applied for admission on April 25, 1919, and the Prin- 
cipality of Monaco, on April 6, 1920. These latter raised less difficulty, 
for San Marino failed to furnish information which would base the con- 
sideration of her application, and Monaco appears to have withdrawn her 
application.”? Monaco would seem to have been in a less favorable posi- 
tion also because of her treaty with France of July 17, 1918,” by which 
her foreign policy was entrusted to the control of France. The case of 
‘these small countries called for a consideration of the whole question of a 
special arrangement to be made for them. Each of these states is probably 
“fully self-governing.” within the meaning of that term. The problem 
would arise, also, if Andorra should apply for admission to the League. 

16. Special arrangement for diminutive states. In declining to admit 
Lichtenstein to membership, the First Assembly expressed the wish. that 
the Committee on Arnendments to the Covenant would “consider whether 
and in what manner it would be possible to attach to the League of Nations 
sovereign states which, by reason of their small size, cannot be admitted as 
ordinary members." This committee later presented three alternative 
methods of attachment: (1) association with the League, with full repre- 
sentation but without a vote; (2) representation by some other state, a 
member of the League; (3) admission to membership with full privileges 
to be exercised only where their special interests are involved. The Second 
Assembly considered the matter in the first committee, which reported 
finally that experience should be awaited before any definite conditions 
were laid down. This report being adopted by the Second Assembly, the 
. question has since been allowed to rest. 

17. States not members. The following may be listed as the states not 
members of the League of Nations: * 


%6 Assembly Document No. 18, 1920. 
7 Official Journal, 1921, pp. 438-9; Records of First Assembly, Plenary Meetings, 
pp. 643, 668. 
78 Records.of Second Assembly, Plenary Meetings, p. 686. 
` 711 Martens, N.R.G., 3 Ser., p. 313. Article 5 of this treaty provides: “Le Gouverne- 
ment français prêtera au Gouvernement princier ses bons offices pour lui faciliter l'accés à 
` ses côtés des Conférences et Institutions internationales, notamment de celles ayant pour 
objet l'organisation de la Société des Nations.” By Article 436 oi the Treaty of Versailles, 
of June 28, 1919, the signatory Powers “took note" of this treaty between France and tHE” 
Prineipality. 
80 Records of Second Assembly, Plenary Meetings, p. 820. 
8! See a somewhat different list in Sehücking and Wehberg, Die Batzung des Vólkerbundes, 
pp. 140 ff. See, also, 65 Congressional Record, pp. 912-13. 
. The following might also be included in this list Newfoundland, a self-governing part of 
the British Empire, which in a sense is included in the “British Empire" which is a member; 
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' Afghanistan ^, . Hedjaz 
"United States-of America ` Iceland 
Dominican „Republic Iraq 
Ecuador . Mexico 
Egypt ` Russia: 
Germany Turkey 


This list omits the diminutive states of Andorra, Lichtenstein, Monaco, and. 
San Marino, as well as the separate states which formed the Russian Social- 
ist Federated Soviet Republic and which now compose the Russian Union 
of Socialist Soviet Republics. 

(a) Afghanistan has recently signed treaties wine various other countries. 
A trade convention between Great Britain and Afghanistan was signed on : 
June 5, 1923.82 

(b) The Dominican Republic was not "invited to:membership in the 
League. She had severed diplomatic relations with Germany during the 
war, but was not represented at the Peace Conference, and has not since 
applied for membership. To some extent, her isolation may be due to her 
special relation with the United States. 

(c) Ecuador played a small róle in the war and her representatives signed 
the Treaty of Versailles. But ratification has not yet been effected. 

(d) The new status of Egypt dates from the note presented by Lord ` 
Allenby to the Sultan, on February 21, 1922, by which the British Govern- . 
ment proclaimed the end, of its protectorate and Egypt therefore became 
an independent sovereign state. The new Constitution of Egypt was : 
promulgated on April 19, 1923." The new state has now been recognized 
- by the United States, and Egypt maintains a minister in Washington. 

(e) Iceland achieved a new position in November, 1918, by the Act of 
Union defining her relations with Denmark, * but the foreign affairs of Iceland 
are still handled by Denmark. On July 2, 1919, a commercial representative 
of the Icelandic Government addressed an inquiry to the Secretary-General .. 
of the League of Nations as to the possible conditions of Iceland’s accession 

to the Covenant;* but the inquiry seems to have been followed by no Haro 
"ther action. 
(fy Iraq (Mesopotamia) became detached oni the Ottoman bigis as a 


the Free City of Danzig, whose High Commissioner is appointed by the Council of the 
League; Trans-Jordania, which still has a somewhat uncertain status. Cf. ura “Le 
"Statut International de Dantzig,” 28 Revue Générale de Droit International Public, B. 

82 British "Treaty Series, 1923, No. 21, Cmd. 1977. 

8: British Parliamentary Papers, 1922, Cmd. 1592. In regard to the international status 
of Egypt, cf. Pupikofer, "L'Egypte, état souverain," 49 Journal du droit international 
privé (1922), pp. 373-378. 

5! British Year Book of Internation Law, 1923-24, p. 238. 

:5512 Martens, N.R.G., 3 Ser., p. 3. 

38 Official Journal, 1920, p. 265. 
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result of the war. By the abortive Treaty òf Sévres,*’ it was to have been 
“ provisionally recognized” as an independent:state, “subject to the render- 
ing of administrative advice and assistance by a Mandatory” until it should 
. be “able to stand alone", in accordance with Article 22 of the Covenant. 
"The terms of the mandate were to be formulated by the Principal Allied 
Powers and submitted to the Council for approval. In Article 3 of the 
Treaty of Lausanne of July 24, 1923, provision is made for tracing Turkey’s 
‘frontiers with Iraq, by arrangement between Turkey and Great Britain. 
In practice, Iraq is considered to be covered by the fourth paragraph of 
Article 22 of the Covenant, and the situation proceeds much as if a man- . 
date were in force. Great Britain has become the Mandatory. ` In 1921 a 
draft mandate?! was prepared, but the final terms of the mandate have not 
yet been recognized ky the Council. 
^ On August 23, 1921, Feisal Ibn Hussein ascended the throne as King of 
Traq, having bead ckcsen by popular vote. On October 10, 1922, a treaty 9? 
was made with Great Britain by which he was recognized as King. Article 
6 of this treaty provides that ' His Britannic Majesty undertakes to use his 
good offices to secure the admission of Iraq to membership in the League of 
Nations as soon as possible." In April, 1923, a protocol was signed provid- 
ing for the termination of this treaty on Iraq's becoming a member of the 
League, of Nations*?—or in any case, not later than four years from the. 
. ratification of the treaty of peace with Turkey. 
(g) Mexico was in a disturbed state when the Covenant of the League 
. was in process of drafting, and was not mentioned in the Annex to the 
Covenant. Nor has she since applied for membership. 

(h) At the Conference of Lausanne, on December 14, 1922; Ismet Pasha, 
declared that Turkey would be happy to enter the Longus on the conclusion 
of peacé. Various provisions of the Treaty of Lausanne, of July 24, 1923, 
are placed under the guarantee of the League.” This treaty has not yet 
come into force, ard no application for membership has been made by 
Turkey. But Turkev was represented at the Second General Conference on 
Communications and Transit, held in Geneva, November 15 to HROGRQUOE 

9, 1923. 

18. The special position of the United States of Minori. Though a signa- 

tory to the Treaty of Versailles with Germany, the Treaty of St. Germain 


87 Articles 94-97. ! 
.88 British Parliamentary Papers, 1921, Cmd. 1500. I 
` V Official Journal, 1922, p. 1505; British Parliamentary Papers, 1922, Cmd. 1757. œ~ 
3? British Year Book cf International Law, 1923-4, p. 242; Official Journal, 1923, p. 728. 
9! Secretary Lansing sated to the Senate Committee on Foreign Relations, on August 6, 
1919, that the United States was not responsible for Mexico’s not having been invited, 
Hearings before the Committee on Foreign Relationgf'United States Senate, 1919, p. 209. - - 
22 See also the Greco-Turkish agreement of Janugry 30, 1923, concerning the exchange of 
populations, which provides for a mixed commissfon, certain members of which are to he 
, chosen by the Council of the League of Nations. 
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with Austria, and the Treaty of Trianon with Hungary, the Waited States 
has not-ratified any of these treaties and is not a party to the Covenant. On 
November 19, 1919 and March 19, 1920, resolutions for advising and con- - 
' senting to the ratification of the Treaty of Versailles with various reserva- 
tions were defeated in the United States Senate. On the latter occasion 
: forty-nine of the Senators voted in favor of ratification, and thirty-five 
against, but the necessary two-thirds vote was lacking. 

But the Government of the United States has codperated with organs of 
the League of Nations in various ways. It sent representatives, in an un- 
official and consultative capacity, to the Brussels Financial Conference in 
1920. It sent observers to the second Conference on Transit and Com- . 
munications in 1923, to the Conference on Customs Formalities in 1923, and: 
to the Conference on Obscene Publications in 1923. The American Govern- 
ment was represented in 1924 at two meetings of the Temporary Mixed 
Commission on Reduction of Armaments, planning for a new arms traffic . 
convention. Its representatives attended the fourth session of the Advisory : 
Committee on Traffic in Opium and Dangerous Drugs in January, 1923, 
in an unofficial and consultative capacity; and again in May, 1923. The 
same delegation was sent to: Geneva, in September, 1923, to consult with a 
committee of the Fourth Assembly in its consideration of the report on the 

opium traffic. In December, 1923, the Department of State appointed a 
representative on the preparatory committee to arrange for the Opium Con- 
ferences to be held in November, 1924. In 1922, the American Government 
sent a representative to a meeting of the Advisory Committee on Traffic in 
Women and Children, in an advisory and consultative capacity. When the 
Financial Committee discussed the question of a loan for Greek refugees ‘at 

. ‘its meeting in June, 1923,.an American representative attended at the request 
of the United States; an American representative also attended a later 
meeting of a committee of the Council which discussed the same question. 

In an address before the New York State Republican Convention on April 
15, 1924, Secretary of State Hughes spoke as follows in regard to coóperation 
with the League: 


This Government cannot appoint its representatives as members of 
the League's Council, Assembly or committees. And this fact is 
properly recognized when we appoint so-called “observers” or unofficial 
representatives, who have appropriate contact with such committees 
in matters affecting our interests or the humanitarian concerns whieh . 
appeal to us. They are unofficial simply in the sense that they are 
and cannot properly become members of the League organization or 
committees. But; so far as our Government is concerned, they rep- 


American Journal of International gw, p. 155. See, in general, Schcu, “The United, 
States’ Refusal to Join the League of Metions,” in Les Origines et L'Oeuvre de la Société des 
Nations, Y, 297; Hudson, “American Coóperation with. the League of Nations," World 
Peace Foundation Pamphlets, Vol. VII, No. 1 (1924). ` 


33 See Finch, “The Treaty of A Germany in the United. States Senate," 14 
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resent it just as conipletely as those designated by the President al- 
ways have represented our Government in the conferences and nego- 
tiations which he properly authorizes in the conduct of our foreign 
relations. 


19. The special position of Germany... At the Peace Conference in Paris, 
in 1919, the German delegation sought repeatedly the inclusion of Germany 
_in the League of Nations. In a note of May 9, 1919, the German delegation - 
. submitted a draft scheme for the consideration of the Allied and Associated 
Powers. The Germarp Observations on the Con ‘tions of Peace presented 
by the Allied and Associated Powers, of May-29, 1319, dealt at length with 
the Covenant already elaborated. The counter-proposals put forward by | 
Germany contained various suggestions for changes in the Covenant. In 
the Allies’ reply of June 16, 1919, and particularly in the covering letter which | 
accompanied it, the belief was expressed that on certain conditions it would 
be "possible at an early date to complete the League of Nations by the ad- 
mission of Germany thereto." ` Since the signature of the Treaty of Versailles 
on June 28, 1919, Germany has not applied for admission to the League. : 
The question of Germany's admission to membership has figured very 
prominently in political discussions, however, ever since the beginning of the 
League's activity. I; has been mentioned in the Assembly on several oc- 
casions.* On June 2€, 1922, Mr. Lloyd George, Prime Minister of Great 
Britain, replying in the House of Commons to a question addressed to him 
by Lord Robert Cecil, stated the British Government's position as follows: 
“ This is not a question which concerns Great Britain alone, and it primarily 
concerns Germany herself; but as far as His Majesty's Government are con- . 
cerned, we would support a proposal to admit Germany into the League." 95 
The question was mos? actively discussed in the mid-summer of 1923,% at 
which time it was reported in the press that French representatives ac- 
credited to various governments had expressed the French Government's 
views opposed to Germany's admission. 
In spite of her non-rnembership, however, Germany has taken a prominent 
part in numerous activities of the League. She was admitted to membership 
' in the International Labor Organization by the first International Labor 
Conference in 1919,” and since that time her representatives have sat in the 
Governing Body of the International Labor Office. In the summer of 1920, 
the German Government announced its intention to register all of its in- 
ternational treaties and engagements with the Secretariat, in accordance 
with Article 18 of the Covenant,” and prior to March 1, 1924, the German 


: 3 Records'of First Assembly, Plenary Meetings, pp. 566, 572-3, 575-6, 577; Records of" 

` Third Assembly, Plenary Meetings, Vol. 1, p. 329. 

See, generally, Wehberg, “Das Deutsche Volk und der Vélkerbund," i in Les Origines et 

I/Oeuvre de la Société des Nations, Y, 440. — : 

*: 155 Parliamentary Debates, Commons, pp. 1638 

9% New York Times of Jaly 8, 1923. 

% International Labor Conference, First Annual Meeting, 1919, pp. 21, 26. 

s Official Joumal, 1920, p. 444. 
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Government had communicated thirty-six treaties for registration. Ger- 

many has also been represented at various conferences held under the aus- 
pices of the League, including the Brussels Financial Conference of 1920, the 
Aaland: Islands Neutralization Conference of 1921, the Barcelona Transit 


Conference of ‘1921, the Conference on Traffic in Wome and Children in ', 


1921, the European Health Conference at Warsaw in 1922, the Customs 
Formalities Conference in 1923 and the Conference on Communications 
and Transit in 1923. The convention between Germany and Poland relating 
to Upper Silesia was elaborated under the presidency of a chairman ap- 
pointed by the Council of the League who had the casting vote.” Ger- 
mans have also sat on the Provisional Health Committee of the League 
‘of Nations, and there is a German member of the Permanent Health Com- 
mittee, and of the Advisory Committee on Traffic in Opium and other 
Dangerous Drugs. -At one time there was a German member of the 
‘Committee on Intellectual Coóperation. 

20. The special position of the H edjaz. Though a signatory. to the Treaty. 
of Versailles of June 28, 1919, the Hedjaz has not ratified that treaty and 


: has never become a member of the League. An early list of mem- 


bers appearing in the Official Journal erroneously included the Hedjaz.!*6 
In 1920, the King of the Hedjaz appealed to the Council against the arrest 
‘and imprisonment by the French authorities of certain members of the Ad- 
ministrative Council of Lebanon. Since peacé had not yet been concluded 
between Turkey and the Allied Powers, the Council decided that it had no 
competence to déal with the matter.!t l 

In.1923, the Hedjaz Government addressed an inquiry to the British 
Foreign Office as to the method by which the Hedjaz iind become a 


' member of the League. 


21. The special position of Russia. The government Bet up in Russia 
after thé second revolution of 1917 was not. generally “recognized” by 
other Powers in 1918 and took no part i in the Peace Conference at Paris.!?? 
In 1920 the Council of the League decided to send a commission of inquiry, 
to Russia, but the plan had to be given up on account of Russia’s hostile 
attitude. The Soviet Government did, however, codperate with the 


; League’s High Commissioner in the work of repatriation of prisoners of 


war, and with the Epidemic Commission in its anti-epidemic campaign. 
Russia was also represented at the European Health Conference in Warsaw 
in 1922 called by Poland at the invitation of the League, and Russians have 
“participated i in some of the interchanges and conferences arranged by the 


f Health Committee of the League. Russia also sent a representative to the 


*? Official Journal, 1922, p. 117. 100 Ibid, 1920, p. 299. 


10 Records of First "Assembly, Pl&ary Meetings, p: 121. 
102 The treaties of separate peace b@ween Russia and Germany, signed at Brest-Litovsk 
ga 


on March 3, 1918, were later abrogate. By Article 116 of the Treaty of Versailles, Ger- ` 
many “accepted” their abrogation. : ' 
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EETA Naval calen in Rome in February, 1924, Su prepared ' 
a draft convention for extending the principles of the Washington treaty 
for the limitation of naval armament to non-signatory states. In March, 
1924, the Russian Government, in à memorandum??? commenting on the 
draft treaty of mutual assistance, reiterated its "negative point of view, 
frequently expressed, towards the League of Nations in its present form 
and as at present constituted.” 

, 22. Procedure for cdmission by the Assembly. The applications for is 
mission have in each instance been made before the actual convening of the 
Assembly which considered them. So that the agenda of each Assembly 
has made specific reference to them. The agenda has in each case referred 
to applications for admission in general, in order to leave open the 
possibility of considering applications which might be received after the 
Assembly meets., The application is always considered by one of the com- 
mittees.!9 At the First Assembly, the fifth committee set up various 
sub-committees to deal with the applications, and each of these sub-commit- 
tees investigated the following questions with respect to each applicant:1% 

(a) Was its application for admission to the League in order? 

(b) Was the government applying for admission recognized de jure 
or de facto, and by which states? 

(c) Was the applicant a nation with a stable government and settled 
frontiers? What were s size and its population? i 

(a Was it fully self-governing? 

(e) What had been its conduct, including both acts and assurances; 


with regard to: (i) its international obligations; (ii) the presen 
tions of th» Léague as to armaments? 


When the committee report comes before the plenary Assembly, the 
question is put whether the state in question is to be admitted, not whether 
the report is to be adopted. On this question, a a two-thirds vote is required 
for admission by Article 1 of the Covenant, anc zie vote is always by appel 
nominal The First Ae: pair however, that the heads of del- 
egations should reply “yes” or “no” from their seats, instead of going to 
the platform to deposi’ their ike tickets.’ On its admission, the rep- 
resentatives of the new member at once take their places in the Assembly.18 

23. Juridical effect of membership. The question has arisen several 
times as to the legal effect of a state's accepting membership in the League, 

19 C, 166. M. 42. 1924. IX., C.T.A. 396. 

14 The fifth committee of the First Assembly, and the sixth committee of the Second, 
Third and Fourth Assemblies, - 

16 Records of First Assembly, Committee Meetings, Vol. 2, p. 159. See also Fauchille 
Traité de Droit internationai public, 8th ed., vol. 1, p. 332; Rougier, L'Assemblée de la 
Société des Nations,” 28 Revue Générale de Droit International Public, 197, 240. 

16 Rules of procedure, rule No. 20, Records of First Ag&embly, Plenary Meetings, p. 240. 

1C Records of First Assembly, Plenary Meetings, for 

108 This of course pre-supposes the approval of the gredentials of the representatives. Cf. 
Records of First Assembly, Plenary Meetings, pp. 641, 697. 
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so far as its relations with other states are concerned. How far is it thereby 
committed to dealing with other members as independent states? Or as 
the question was put at the First Assembly, ‘does such.admission imply 
de jure recognition by every member of the League of Nations?’ "Thé 
question was referred to a Committee of International Jurists for an opinión. 
The jurists were divided in their opinions. “One view held that admis- 
sion to the League involved the recognition of the state requesting admis- ` 
` sion by all states members of the League; the other view was that it only 
entailed observation of the.conditions expressly laid down by the Cove- 
nant."!9 In the subsequent debates on the subject i in plenary meetings: 
of the Assembly," several delegates upheld the*view that it would be 
illogical for a state to vote for the admission of another state which it had 
not: recognized de jure. No general resolution on the subject has been 
^ adopted by the. Assembly, as yet.. It would seem, however, that a vote 
„of admission.into the Tague implies some degree of “recognition” by 
the members of the Le £ue.!? bes j 
23. Effective guarantees as jo international obligations. The Covenant ' 
'requires an admitted state to " give effective guarantees of its sincere inten- 
tion to observe its international obligations." ‘The history of this clause 
during its drafting by the League of Nations Commission of the Peace Con- 
. ference does:not indicate the precise purpose or meaning of the clause. In 
practice, this has not proved an onerous requirement for the states that have 
applied. In the case of Bulgaria, however, the committee examined care- 
fully the question whether the Bulgarian Government had loyally carried 
out the Treaty of Neuilly-sur-Seine. The Conference of Ambassadors was ' 
requested to supply information on this point, and the replies were printed 
as appendices to the report of the fifth committee concerning admission." 
Hungary was admitted upon the solemn undertaking of the Hungarian 
delegate that Hungary would observe her international engagements, even , 
though the military clauses of the Treaty of Trianon had been only par- 
Haly carried out.^ This action was taken after a speech by the Czecho- 


: 109 Records of First Assembly, Committee Meetings, Vol. 2, p. 157. 

1 Thid., p. 160. 

m Records of First Assembly, Plenary Meetings, pp. 618-20, 622-5. 

12 Cf, Fauchille, Traité de Droit Int. Pub., 8th ed., Vol. 1, pp. 331-6; Scelle, “I Admission 
des Nouveaux Membres de la Société des N ations,” 28 Revue Générale de Droit International 
Public, 122, 129; Rougier, “La Premiére Assemblée de la Société des Nations,” 28 Revue 
Générale de Droit International Public, 197,'232; Coucke, “Admission dans la Société des 

a ations et Reconnaissance De Jure," 2 Revue de Droit International et de Législation: Conners 
» B-ser.), p. 320. 
Mr. Newton W. Rowell finds that a “new SR A was introduced into diploriatio 
' practice” by the Covenant, "'viz., that the condition of admission to the family of nations 
should be not. independent and ate sovereignty, but full self-government.” Rowell, 
The British Empire and World AN p. 178. Y. 
13 Records of First Assembly, Plenay Meetings, pp. 598, 600, 603. MEE 
14 Records of Third Assembly, Plenary Meetings, Vol. 2, pp. 122-123. . : 
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Slovak m pointing out the failure of Hungary to protect. the Jewish 
minority; but ever. the Czecho-Slovak delegate voted in favor of admis- 
sion. us 

24. Regulations as to armaments. The Covenant envisages the acceptance ` 
by each new member of "such regulations as may be prescribed by the 
League in regard tc its military, naval and air forces and armaments.” ' In 
the case of each applicant, the Permanent Advisory Commission on Military, 
Naval and Air Questions and the Assembly committee have made some inves- 
~ tigation with a viev/ to making this prescription. In the case of some of the 
states applying for edmission, this examination was rather perfunctory; á 
statement on the patt of the representatives of the applying state. was | 
accepted as sufficient, for instance, in the case of Albania! In other cases, 
those of Finland, Esthonia, Latvia and Lithuania, for instance, their military 
and naval programs were submitted for approval to the Permanent Advisory 
Commission on Military, Naval and Air Questions.” In the cases of Costa 
Rica and Luxemburg, the report of the committee simply includes a state- - 
ment of the size of thé military forces of these countries.48 The examina- 
tion was more rigorous in the case of certain ex-belligerent states. As 
regards Austria, it was ascertained that her military forces had been reduced 
even below the figure allowed by the Treaty of St. Germain, so that the 
. Teport was. favorable to admission in spite of the fact that all the military 
and air clauses of that treaty had not been fulfilled.!* The case of Bulgaria 
gave rise to an extensive debate and a special investigation. Some. of Bul- 
garia’s neighbors and enemies in the late wt ‘ opposed her admission, and 
alleged failure on her part to carry out the m: itary and other clauses of the 
Treaty of Neuilly.?^ The committee made inquiries of the Conference of 
Ambassadors and of the Allied Military Committee in Paris, and only on 
the basis of the information, in the main favorable, which was thus furnished, 
did the committee report in favor of Bulgaria’s admission.?! In the ease of 
Hungary this precedent was followed; that is, information was asked for 
from the Allied Military Committee at Versailles regarding Hungary’s 
execution of the. military clauses of the Treaty of Trianon. It was found 
that these clauses had been only partially executed, but after receiving a 
solemn undertaking from the Hungarian representative the committee 
nevertheless reportec in favor of admission.“ As to Ireland, the opinion of 
: ‘the Permanent Advisory Commission on Military, Naval and Air Questions 
` approving Ireland’s military program forms part of the report of the com- 
`- 15 Records of Third Assembly, Plenary Meetings, Vol. 1, pp. 115-117. - 

15 Records of First Assembly, Committee Meetings, Vol. 2, p. 214... g 

7 Ibid., pp. 223, 231-2; Records of Second Assembly, Plenary Meetings, pp. 334-339. 

u8 Records of First Assembly, Committee Meetings, Vol. 2, pp. 226, 221. 

19 Tbid., pp. 166, 218. 

120 Tbid., pp. 168-171, 176-183, 193-194. 


121 Thid., pp. 238—238. 
um Records of Third Assembly, Plenary Meetings, Vol. 2, pp. 122-123. 
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mittee in favor of admission. The réport in favor of the admission of . 
-Abyssinia ™ contains the declaration that “the Abyssinian Government is 
prepared to accept the conditions laid down in Article 1 of the Covenant and 
to carry out all obligations incumbent upon members of the League of 
Nations," as well as another declaration undertaking to conform to the 
principles of the Convention and Protocol of St. Germain in regard to the 
importation of arms and ammunition. The opinion of the Permanent 
Advisory Commission on Military, Naval and Air Questions regarding 
Abyssinia’ s military forces was obtained peice ‘she was admitted; 
also. 

25. Guarantees as to slavery. Before baing admitted t membership, 
Abyssinia was required to sign a declaratioig? adhering to the provisions 
. of the Convention of St. Germain of Sept~aber 10, 1919, concerning 

Slavery. . : 

. 26. Guarantees as to protection of minorities. Guar as to the protec- 
tion of minorities were required from a number of states before they were 
admitted to the League. Austria, Bulgaria, and Hungary were already 
bound by the minorities clauses of their respective treaties with the Allied 
Powers. In the cases of Costa Rica, Luxemburg, Ireland and Abyssinia, 
no guarantees regarding minorities were required. The delegate of Finland, 
on the other hand, made a statement in a letter to Lord Robert Cecil that | 
he was convinced that his government would take steps to effect the requisite 
reforms if the Council should find that the existing laws did not provide for 
the protection of minorities as required by the League."5 The delegates 
of Esthonia, Latvia and Lithuania were required to sign identical declara- 
tions as follows: 


The Esthonian [or Latvian, or Lithuanian] Government declares 
that it is willing to adhere to the recommendation adopted by the 
Assembly of the League of Nations on December 15, 1920, and is pre- 
pared to enter into negotiations with the Council of the League in 
order to determine the extent of, and the methods of carrying out, 
- its international obligations for the protection of minorities.!? 


13 Records of Fourth Assembly, Plenary Meetings, p. 166. Article VIII of the Articles . 
of Agreement for a Treaty between Great Britain and Ireland, of December 6, 1921, reads 
as follows: "With a view to securing the observance of the principle of international 
limitation of armaments, if the Government of the Irish Free State establishes and main- 
tains a military defence force, the establishments thereof shall not exceed in size such 
papportion of the military establishments maintained in Great Britain as that which the 
population of Ireland bears to the population of Great Britain." British Parliamentary, 
Papers, 1921; Cmd. 1560. 

14 Records of Fourth Assembly, Rlenary Meetings, pp. 375-6. 

125 Ibid., p. 376. . S D 

12 Records of First Assembly, Plenar&Meetings, p. 585. 

127 Records of Second Assembly, Committee Meetings, Vol. 2, pp. 533, 580, 583. 
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‘By CHARLES C. TANSILL 
Prefessor of American History, American University, Washington, D. C. 


THE FEDERAL CONVENTION 


The section of the Constitution dealing with the treaty-making power was 
the result’ of extended discussion and consideration. In the so-called 
Virginia Plan presented on May 29, 1787, by Edmund Randolph, there is ' 
' no mention of the subject of treaties, the inference being that he assumed 
that Congress, as the treaty-making power under the Confederation, would 
continue to exercise the same powers under the Constitution.! 

The first mention of the treaty-making power occurs in the New Jersey 
: plan presented on Jun? 15 by Mr. Paterson? In Article Five of this project 
provision is made for a supreme court to have jurisdiction “in all cases in 
which foreigners may: be interested," and “in the construction of any treaty 
or treaties, or which may arise on any of the Acts for regulations of trade." 
In Article Six it is also provided that all ‘Acts of the United States in Con- 
gress made by virtue and in pursuance of the powers hereby and by the 
articles of confederation vested in them, and all Treaties made. and ratified 
under the authority of the United States shall be the supreme law of the 
respective States so fer forth as those Acts or Treaties shall relate to the 
said States or their Citizens, and that the Judiciary of the several States 
shall be bound in their decisions." 

On July 26, the convention adjourned until August 6, entrusting to the 
Committee of Detail the task of preparing a constitution along the lines of 
the resolutions so far adopted by the convention? On August 6, the Com- 
mittee of Detail repcrted its draft of a constitution, the first section of : 
Article Nine reading as follows: “The Senate of the United States shall have 
power to make treaties, and to appoint Ambassadors, and Judges of the 
Supreme Court."* On August 23, this provision came before the conven- 
tion for discussion and Mr. Madison promptly “observed that the Senate 
represented the States alone, and that for this as well as other obvious rea- 
sons it was proper that the President should be an agent in Treaties.” 5 

But no agreement could be reached on this point, so on August 31, “i 
. was agreed to refer such parts of the Constitution as have been sicui 
to a Committee of a member from each State." € On September 4, 


1 "The Records of the Federal Convention of 1787, ed. by Max Fatritid (New Haven, 1911), 
pp. 17-23. 


?]bil,p.242. | / 
3 Farrand, op. cit., Vol. II, p. 118. 4 hid, p. 183. 
5 Ibid., p. 392. | $]bid., p. 481. 
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this committee presented its report, which, with regard to the treaty-making 
power,-was decidedly novel. Up to this time the Senate had been regarded 
as the chief factor in the treaty-making power, and there were several in- 
fluences that led the members of the convention at first to favor the Senate 
rather than the Executive. The more important of these were: (1) “Fear 
of the autocratic power which might result from placing this important 
function in the hands of one man; (2) a desire to depart from English prece- 
dent; (8) the force of practice under the preceding régime, when, for lack of 
& president, the Continental and Confederate Congresses had directed the 
foreign relations of the country, including the work of treaty making; and 
(4) the feeling that since the states were prohibited from making treaties, 
some compensation should be granted them by giving this power to their 
representatives in the upper house, thereby protecting them against injury 

at the hands of the federal government in its control over foreign relations.” 7 
l As the convention had progressed with its work the strength of these in- 
fluences in favor of the Senate waned, and in the report of September 4, the 
treaty-making power was outlined as follows: ‘‘The President by and with 
the Advice and Consent of the Senate shall have power to make Treaties.” ? 
On September 7, this section came up for discussion, and Mr. . Wilson, of 
Pennsylvania, “moved to add, after the word ‘Senate’ the words ‘and House 
of Representatives. As treaties he said are to have the operation of laws, 
they ought to have the sanction of laws also. The circumstance of secrecy 
in the business of treaties formed the only objection; but this he thought, so 
far as it was inconsistent with obtaining the Legislative sanction, was out- | 
weighed by the necessity of the latter. 

“Mr. Sherman thought the only question that could be made was whether 
the power could be safely trusted to the Senate. He thought it could; and' 
that the necessity of secrecy in the case of treaties forbade a reference of 
“them. to the whole Legislature." Mr. Wilson's motion was defeated, only 
Pennsylvania voting aye.)  . 

On September 8, the whole clause relative to the treaty-making power 
"was discussed for the last time, and a Committee on Style was appointed 
“to revise . . . and arrange the articles which had been agreed to by 
the House." On September 17, this committee reported a draft of a con- 
‘stitution which was substantially adopted, , and on September 17, the con- 
vention formally adjourned.” 


THE SENATE AND Treaties, 1789-1817 


"It^was the expectation of the framers of the Constitution that the Senate 
should act as an executive council for the purpose of consulting with the 


Y Mathews, John M., The Condu® of American Foreign Relations (N. Y. 1922), p. 131. 
3 Farrand, op. cit., Vol. II, p. 498. 

: 9 Tbid., Vol. Il, p. 538. 
19 Thid., op. cit., Vol. IL, pp. 547, 582, 648, 649. 
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President relative tc appointments to office and the negotiation of treaties." 
There is, however, a striking difference in the phraseology of the Constitu- 
tion with regard to these two instances of cooperation: In the matter of 
appointments, the provision reads that “he shall nominate, and by and with 
the Advice and Corsent of the Senate, shall appoint," etc. The necessary 
implication in this case is that the President has the sole right of nomination, 
and that the adviee and consent of the Senate have reference only to the 
confirmation of the nomination thus made. But in the case of the negotia- 
tion of treaties it i$ specifically provided that the President “shall have 
power, by and with the advice and consent of the Senate, to make treaties, 
provided two-thirds 6f the Senators present concur.” This language is 
significant. “It does not say that the President shall negotiate, and by 
and with the advice and consent of the Senate shall ratify, treaties; the 
. advice and consent of the Senate apparently operate upon the whole prove 
of treaty making, including negotiation and ratification." ; 

John Jay, however, in his contemporery exposition of this clause, dons 
not appear to have believed that the Senate should, in the actual business of 
negotiating treaties, have an equal and coordinate share with the President. 
In Number 64 of the Federalist he discusses this clause as follows: 


It seldom happens that in the negotiation of treaties, of whatever 
nature, but that perfect secrecy and immediate dispatch are sometimes 
requisite. There are cases where the most useful intelligence may be 
obtained, if the persons possessing it can be relieved from apprehensions 
of discovery. Those apprehensions will operate on those persons 
whether they ere actuated by mercenary or friendly motives; and there 
doubtless are many of both descriptions, who would rely on the secrecy 
of the President, but: who would not confide in that of the Senate, and 
still less in that of a lar ge popular Assembly. The convention have done 
well, therefore, in so disposing of the power of making treaties, that 
although the President must, in forming them act by the advice and 
consent of the Senate, yet he will be able to manage the business of 
intelligence in such a manner as prudence may suggest. 


Jay’s exposition of the treaty-making clause by no means received uni- 
versal acceptance. In the debate in the Senate.in July, 1789, relative to 
the removal power of the President, the share that the Senate was supposed 
to take in the actual negotiation of treaties was clearly set forth in the re- 
marks of Pierce Butler, a delegate to the Federal Convention, and in 1789 
representing South Carolina in the Senate. These remarks, preserved in 
the Diary of John Adams, are only fragmentary, and are as follows: 
“In treaties, all powers not expressly given, are reserved. “Treaties to 


u Mathews, J. M., op. cit., p. 183; Kerr, Clara H. pie Origin and Development of the 
U.S. Senate, p. 137. 

1 Ibid., op. cit., p. 183, also Lodge, H. C., A Fighting Frigate and Other Essays and 
Addresses; pp. 231-232. 

8 Page 403 (Lodge ed. N. Y. 1889). 
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be gone over, clause by clause, by the President and Senate together, and 
` modelled;" 4 


The treaty-making functions of the Senate as outlined by Pierce Butler 


appear to have been regarded as the accepted rule at the beginning of Wash- 
ington's administration. This is evidenced by the intimate connection which 
` existed for a time between the President and the Senate in the matter of 
negotiating treaties. The first foreign treaty laid before the Senate for its 
advice and consent was the consular convention with France, November 14, 
1788. This treaty was laid before the Senate on June 11,.1789, for its 
"consideration and advice." On July 21, John Jay, who had the office of 


Secretary of Foreign Affairs under the Confederation at the time of the. 


signature of the treaty, was requested to appear before the Senate and make 
the “necessary explanations." On the following day he complied with the 
request of the Senate and advised that the treaty be ratified. On July 29, 
after due consideration, the Senate unanimously consented to the ratification 
of the treaty. 


There is an interesting point wedi in the ratification of this consular . 


convention. .On July 22, after Jay had finished his explanations to. ae 
Senate, that body passed the following resolution: 

Resolved, That the Secretary of Foreign Affairs, under the former 
Congress, be requested to peruse the said Convention, and to give his 
opinion how far he conceives the faith of the United States to beengaged, 
either by former agreed stipulations, or negotiations entered into by our 
Minister at the Court of Versailles, to rz o in its present sense or form, 
the Convention now referred to the Sena... 


_-In Jay’s written reply which he submitted. five Sane later to the Senate, 
- he recommended ratification. This recommendation he based upon two 

grounds: first, that the treaty was negotiated in accordance with the instruc- 

tions given, thus obligating the contracting nations to ratify it; second, that 

the Continental Congress had promised to ratify a consular convention with 

France that should contain certain provisions. These provisions had been 
- incorporated in the present treaty.!5 s . 

In the ratification of this consular convention with France because of the 
alleged obligation of a státe to adhere to a treaty that had been negotiated 
in aecordance with instructions, the United States was following the princi- 
ples of international law as then understood and accepted." If during the 
course of the negotiation of treaties the President had continued to ask the 

adyice of the Senate, then the right of the United States to amend or alter 
conventions fhat had been drafted in conformity with definite instructions 
would have been certainly questionable. The power of the Senate to amend 


1 Adams, John, Works (ed. by C. ® Adams, Boston 1861), Vol. II, p. 409. 
15 Executive Journal, Vol. T, pp. 5, 7, 9. 

15 Ibid., Vol. I, pp. 7-8. 

17 Moore, J. B., Digest of International la Vol. V, pp. 184-202. 
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. 8t wil would probably not have reached its present development. But 
when active cooperation with the Senate during the actual process of 
treaty making ceased to'be resorted to by Presidents, and when their sanction 
was sought only after the treaty had been negotiated, then the. Senate’s 
right of amendment or rejection became of increasing importance. : 

The close cooperation which at first existed between the Executive and’ 
., the Senate during the actual negotiation of treaties is well exemplified in 
the convention concluded with the Creek Indians in 1789. In the early 
months of the first national administration it had naturally been assumed 
that the President would personally consult with the Senate with regard to 
nominations and treaties. In view of this contingency, the members of the 
Senate thought it advisable to formulate certain rules to govern such con- 
sultations, so on August 6, Mr. Izard, Mr. King, and Mr. Carroll were ap- 
pointed as a committee “to wait on the President of the United, States, and 
confer with him on the mode of communication proper to be pursued be- 
tween him and the Senate, in the formation of treaties, and making appoint- 
ments to offices.” 

_ On August 8 and 10, this committee formally consulted with the Presi- 

dent, who freely expressed his sentiments. At the conference on August 8, 
Washington remarked that “in all matters respecting Treaties, oral com- 
munications seem indispensably . necessary; because in these a variety of 
^ matters are contained, all of which not only require consideration, but some 
of them may undergo much discussion; to do which by written communica- ` 
tion would be tedious without being satisfactory." At the conference on ' 
August 10, Washington expressed himself as follows: 


The President has the power, by and with. the advice and consent of 
the Senate, to make treaties and to appoint officers. The Senate, when 
this power is exercised, is evidently a council only to the President, how- 

: ever its concurrence-may be to his acts. It seems incident to this rela- 
tion between them, that not only the time, but the place and manner of 
consultation, sk ould be with the President. It is probable that the 
place may vary. The indisposition or-inclination of the President may 
require, that the Senate should be summoned to the President’s house. 
Whenever the government shall have buildings of its own, an executive 
chamber will no doubt be provided, where the Senate will generally 
attend the President. It is not impossible that the place may be made 
to depend in scme degree on the nature of the business. . . . In 
treaties, the agency is perhaps as much of a legislative nature, and the 
business may possibly be referred to their deliberations i in their PURA 
tive chamber. 

. The manner of consultation may also vary. The indisposi- 
tion of the President may supersede the mere question of conveniency. 

. The inclination or ideas of different Pr esigents may be different. The 


18 Hayden, Ralston, The Senate and Treaties, 1789-1817 (N. Y. 1920), p. 10. 
19 Executive Journal, Vol. I, p. 16; Crandall, 8. B. ce Their Making and Enforce- 
ment (Washington, D. C. 1916), pp. 67-68. 
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. opinion, both of President and Senators, as to the proper manner, may 
- be changed by experience. In some kinds of business it may be found 
best for the President to make his propositions orally and in person, in 
others by a written message. . . . In other cases, again, as in 
‘treaties of a complicated nature, it may happen; that he will sénd his 
propositions in writing, and consult the Senate in person after time shall 
have been allowed. for consideration. Many other varieties may be 
suggested as to the mode by practice. 


He then suggested that: 


"The Senate should accommodate their rules to ihe uncertainty of the 

- particular mode and place, that may be preferred, providing for the 
reception of either oral or written propositions, and for giving their 
consent and advice in either the presence or absence of the President, 
leaving him free to use the mode and place that may be found most 


: eligible and accordant with other business, which may be before him at 
the time.?? 


The Senate concurred in these views of the President, and on August 21, 
1789, a resolution was adopted which made provision for conferences with 
the Executive. On this very day, shortly after the Senate had adopted its 
rules of procedure, the following message was received from the President: 2 

Gentlemen of the Senate: 

The President of the United States will meet the Senate, in the Senate 
Chamber, at half past eleven o'clock, to-morrow, to advise with them 
on the terms of the treaty to be negotiated with the southern Indians. 

` (Signed) Go. WASHINGTON. 


On the following day the President made his personal appearance on the 
floor of the Senate Chamber with reference to the negotiation of treaties. 
There is little in the formal pages of the Executive Journal to indicate the 
success of this method of conducting American foreign relations, but fortu- 
nately we have the colorful account set forth in the famous diary of Senator 
William Maclay of Pennsylvania. It is evident from the pages of this inói- 
mate source that this first presidential appearance produced in the Senate 
Chamber a decidely uncomfortable atmosphere, one certainly not calculated 
to promote easy and harmonious relations between the two agencies of the 

_treaty-making power. The account in Maclay is as follows: 
August 22d, Saturday.—Senate met, and went on the Coasting bill. 
The doorkeeper soon told us of the arrival of the President. The Presi- 
dent was introduced, and took our Vice-President’s chair. He rose and 
told us bluntly that he had called on us for our advice and consent to 
“some peepositions respecting the treaty to be helc with the Southern 
Indians. Said he had brought General Knóx with him, who was well 

. acquainted with the business. He then turned to General Knox, who 

was seated on the left ofWhe chair. General Knox handed him a paper, 


20 The Writings ót George Washington, edited by W. C. Ford (N. Y. 1891), Vol. XI, pp. 
417-419. 
21 Executive Journal, Vol. I, p. 20. 
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which he handed io the President of the Senate, who was seated on a 
chair on the floor to his right. Our Vice-President hurried over the 
paper. Carriages were driving past, and such a noise, I could tell it was 
something about "Indians," but was not master of one sentence of it. 
Signs were made to the doorkeeper to shut down the sashes. Seven 
heads, as we have since learned, were stated at the end of the paper 
which the Senate were to give their advice to. "They were so framed 
that this could not be done by aye or no. 

Mr. Morrisrose. Said the noise of carriages had been so great that he 
really could not say that he had heard the body of the paper which had 
been read, and prayed that it might be read again. It wassoread. It 
was no sooner read than our Vice-President immediately read the first 
head over again, and put the question: Do you advise and consent, ete? 
There was a dead pause. Mr. Morris whispered to me, “We will see 
who will venture to break silence first." , Our Vice-President was pro- 
ceeding, ‘‘As many as—”’ 

I rose reluctantly. . . . Mr. President: The paper which you 
have now read to us appears to have for its basis sundry treaties and 
public transactions between the Southern Indians and the United States 
and the States of Georgia, North Carolina, and South Carolina. The 
business is new to the Senate. It is of importance. It is our duty to 
inform ourselves as well as possible on the subject. I therefore call for a 
reading of the treaties and other documents alluded to in the paper 
before us. í 

I cast an eye at the President of the United States. Isaw he wore an 
aspect of stern displeasure. . . . I had at an early stage of the 
business whispered to Mr. Morris that I thought the best way to con- 
duct the business was to have all the papers committed. . . . Mr. 
Morris hastily rose and moved that the papers communicated to the 
Senate by the President of the United States should be referred to a 
committee of fivé, to report as soon as might be on them. He was 
seconded by Mr. Gunn. 

Mr. Butler rose, made a lengthy speech against commitment; said we 
were acting asa council. No council ever committed anything. Com- 
mittees were an improper mode of doing business; it threw business out 
of the hands of the many into the hands of the few, etc. 

I rose and supported the mode of doing business by committees; that 
committees were used in all public deliberative bodies, etc. 

As I sat down, the President of the United States startec up 
in ‘a violent fret. “This defeats every purpose of my coming here," 
were the first words that he said. He then went on that he had brought 
his Secretary of War with him to give every necessary information; that 


the Secretary knew all about the business. . . . He cooled, how- 
ever, by degrees. Said he had no objection to putting off this matter 
until Monday. . . . He rose a second time. . . . We waited 


for him to withdraw. He did so with a discontented air. ~~ — 


On the following Monday, August 24, 1789, Washington again personally 


consulted the.Senate with reference to this treaty with the Creek Indians. 


On this occasion he “wore a different aspect,’ 


and manifested “a spirit of ` 


accommodation.” Mr. Maclay once again voiced his objections to certain 
clauses, “yet a shamefacedness, or I know not what, flowing from the presence 
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of the President, kept Bel body: silent." The “old treaties with the. Cisne: 
Choctaws, and Chicasaws, were made the basis of future treaty, though 
none of them were read to us nor a single. principle of them explained (but 
it was late). The twenty thousand dollars applied to this treaty, if neces- 
sary: This closed the business. The President of the United States with- 
' drew, and the Senate adjourned.” ?? i 

The importance of this treaty with the Creek Indians lies in the fact that j 
the President, following what he believed to be the spirit of the Constitution, ` 
. endeavored to act in conjunction with the Senate in the actual negotiation 
of treaties. The evident embarrassment which his presence in the Senate ` 
‘chamber created, induced him to abandon further personal. consultation with 
the assembled Senate. 

But although Washington soon abandoned the practice of personal con- . 
sultation with the Senate, he continued for some'time to solicit the advice of 
the Senate previous to, or during the actual negotiation of treaties. Since 


. the ratification of the treaty of 1783 the United States had been constantly - 


- at odds with Great Britain, one of the points at issue being the exact deter- 
mination of the northeast boundary line. After the organization of the 
national government in 1789, Washington was particularly anxious to com- 

pose these difficulties, so on February 9, 1790, he qe the advice of the . 
Senate in the following message: 


Gentlemen of the Senate: 
You will perceive from the papers fhevewith delivered, and which.are 
enumerated in the annexed list, that a difference subsists between 
Great Britain and the United States, relative to the boundary line 

between our Eastern and their territories. 

In my opinion it is desirable that all questions between this and other 
nations, be speedily and amicably settled; and in this instance I think . 
it advisable to postpone any negotiations on the subject, until I shall be | 
informed of the result of your deliberations, and receive your advice as 
to the propositions most proper to be offered on the part of the United  . 
States. : 


In accordance with the President's request, the Senate, on March. 24, 
1790, advised ‘‘that effectual measures should be taken, ás soon as con- 
veniently may be, to settle all disputes with the crown of Great Britain 
relative to that line.” 9 

Washington took no immediate notice of this advice on the part of the 
Senate, but as affairs did not mend, on October 7, 1790, he had a conference 
with Maimtffonand John J ay, during the course of which they discussed the 
question of sending an informal mission to England to secure some sort of an 
accommodation. At the suggestion of Hamilton, the President finally 


7 Journal of William Maclay (edited by E. S. Maclay, N. Y., 1890}, pp. 128-182. 
23 Executive Journal, Vol. I, pp. 36-37, 42. ` 
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decided to entrust the matter to Gouverneur Morris, who was theni in France 
attending to some private business.”* 

The Morris mission, however, was an utter failure, and as the United 
States seemed about to drift into war with Great Britain, a last effort was 
made to avert such a contingency. Once again the Senate took action, 
this time informally. A dominant little group composed -of Oliver Els- 
worth, George Cabot, Rufus King, Caleb Strong, and Robert Morris, to- 
gether with Alexander Hamilton, then Secretary of the Treasury, in March, 
1794, began to exert all. possible influence upon Washington to appoint a 
special mission to England." This senatorial group at first favored Hamil- 
ton for this difficult position, but in an interview with Ellsworth on March 
10, Washington suggested that inasmuch as. Hamilton did not possess the 
popular confidence his appointment might be inexpedient.2* On April 14, 
1794, Hamilton addressed a long letter to Washington in which he urged the 
appointment of Jay. On April 16 Washington sent a message to the Senate 
nominating Jay as envoy extraordinary, and a spirited opposition immedi- 
ately became manifest. On April 17 the following important resolution 
was introduced: ‘‘That previous to. going into the consideration of the 
nomination of a special Envoy to the Court of Great Britain, the President 
of the United States be requested to inform the Senate of the whole business 
with which the proposed Envoy is to be charged.” ?? 

This resolution, which would have associated the entire Senate with Wis 
President in the actual negotiation of the treaty, was defeated, and only 
those members who were favorable to the mission were consulted by the ad- 
ministration.? The question of instructions now arose, and on April 21 
Rufus King, Oliver Ellsworth, George Cabot, and Alexander Hamilton had a 
. conference during which “all agreed that as the President might give the 
instructions without consulting the Senate, it would be.most advisable so to 
conduct the business, and that the Treaty, if any should be formed, oe be 
signed subject to the approbation of the Senate." 3 

The instructions as finally drawn were in & large part the PEN of 
Hamilton himself, with but “minor additions made by Randolph, Jefferson’s 
successor, as Secretary of State.” But ‘‘to that part of the instructions 


^ Diary of George Washington, 1789-1791 (ed. by B. J. Lossing, N. Y. 1860), pp. 13-15, 
19. f 
` % Bemis, Samuel F., Jay’s Treaty (N. Y. 1923), pp. 47-62. 

2% Brown, W. G., Life of Oliver Ellsworth (N. Y. 1905), pp. 211-214; Hamilton, 2. C., 
, History of. the Republic of the U.S. of America (N. Y. 1860), Vol. V, pp. eviii, civ; Lojze, 
H. C., Life and Letters of George Cabot (Boston, 1877), Chaps. ITI, IV. 
SH King, Charles R., Life and Correspondence of Rufus King (N. Y. 1894), Vol. I, pp. 517- 


: 519. 
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purely the ideas of Randolph, Jay paid little serious attention.” * On May: 
6, the instructions were handed to Jay, and on May 12, 1794, he embarked 
. for England. 

On November 19, 1794, the Jay Treaty was signed, and on March 7, 1795, 
it was placed in the hands of President Washington. The opposition that 
had contested Jay's nomination, once more showed open hostility. In the 
negotiation of previous treaties the Senate had been consulted as a council of 
advice, either in person or by message. Thus by special messages of August 
4, 1790, August 11, 1790, January 18, 1792, and March 23, 1792, Washington 
sought the advice of the Senate relative to the conclusion of treaties with 
certain Indian tribes; and upon each occasion the adwice and consent of the 
Senate was formally voted.5? 

On April 1, 1792, Jefferson, in a written communication, informed Wash- 

` ington that inasmuch as the approbation of the Senate was necessary with 

reference to the validátion of a treaty, it would be wise to consult that body 
` before opening negotiations with Algiers.*4 Washington promptly accepted 
this advice, and in a message of May 8, 1792, he inquired of the Senate 
whether it would approve a treaty with Algiers for the payment of certain 
sums for the ransom of American captives.* On January 11, 1792, Wash- 
ington sent to the Senate the nominations of William Carmichael, and 
William Short as commissioners plenipotentiary to negotiate a treaty with 
Spain with reference to the free navigation of the Mississippi. As an ex- 
planation of his course in sending these nominations Washington also sent a 
report from Jefferson, Secretary of State, stressing the importance of this 
mission, and setting forth the reason for its despatch.: 

The Senate confirmed these nominations on January 24, but owing to 
Washington’s wishes, additional instructions were given these plenipoten- 
tiaries to extend the negotiations to certain commercial matters. Jefferson, 
in submitting to Washington additional instructions of this nature, observed 
that he believed that they also should be submitted to the Senate for ap- 
proval.*? These instructions, therefore, were on March 7, sent to the Senate . 
by President Washington, who inquired whether that body would “advise 
and consent to the extension of the powers of the Commissioners, as pro- 
posed, and to ratification of a treaty which shall conform to those instruc- 
tions, should they enter into such & one with.that Court.” On March 
16, the Senate formally resolved “that they advise and consent to the 
extension of the powers of the Commissioners, as proposed, and that they 
wil advise and consent to the ratification of such treaty as the said Com- 

eR d 
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missioners shall enter into TB the Court of Spain, in conformity: to SN 
instructions." 38 

On June 8, 1795, the President placed the Jay Treaty before the Senate, 
and the struggle for ratification began. On June 22, 1795, Burr, as the 
leader of the opposition, introduced the following resolution: “That the 
further consideration of the treaty concluded at London, the 19th of Novem- 
ber, 1794, be postponed, and that it be recommended to the President of the 
United States, to proceed without delay to further friendly’ negotiations 
with his Britannic Majesty, in order to effect alterations in the said treaty, 
in the following particulars.” Then followed some seven proposed amend- 
ments, 

On June 23 Burr’s resolution was defeated by a vote of 20 to 10, and 
the whole course of the treaty-making power was probably changed. The . 
resolution itself was in perfect aecord with the theory of the relation between 
‘the two agencies of the treaty-making power. As already mentioned, it 
had been the practice of the Executive to consult with the Senate prior to 
the negotiation of treaties, and had the Senate taken favorable action-upon 
Burr's resolution, Washington might well have considered such an act as 
notice, that in-the future, the Senate would expect to participate in the 
determination of the conditions under which a proposed treaty would be 
signed; at the very least it would have suggested forcibly the expediency of 
always consulting them before opening negotiations." 5? 

On June 24, 1795, the Senate agreed to a resolution advising and consent- 
ing to ratification on condition that “there be added to the said treaty an 
article whereby it shall be agreed to suspend the.operation of so much of 
the 12th article, as respects the trade which his said Majesty thereby con- 
sents may be carried on, between the United States and his islands in the 
West Indies." “ This qualified consent to the Jay Treaty at first caused 
doubts in Washington's mind as to whether the proposed new article to the . 
Jay Treaty would have to be submitted to the Senate before the treaty 
could take effect. On June 29, Washington requested the written opinions 
of the heads of the departments on this subject, and Hamilton, though not 
at that time an officer of the government, was also asked to give his written 
advice. 

Hamilton appears to have believed it necessary to submit this additional 
article to the Senate, but the Secretaries of State, War, and Treasury, 
together with the Attorney-General, agreed that such submission was 
„unnecessary. Edmund Randolph, Secretary of State, ip big supiseon 


38 Executive Journal, Vol. I, pp. 106, 115. 
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` opinion of July 12, 1795, argued strongly against resubmission. For his 
_ part he believed that the Senate "intended their resolution of the 24th of - 
July, 1795, to be a final act; and that they do not expect the proposed 
article to'be submitted to them before the treaty operates. . . . Inthis | 
case they rely, that he [the President] will strictly follow their advice. | If he 
ratifies without again consulting them, he undertakes for the accuracy with 
which that advice has been followed. If he ratifies what they did not agree : 
to, their security consists in this; that the treaty will, for that cause, not be 
` the Supreme Law of the Land." “* The suspension of the operation of the 
12th article was agreed to by the British Government, and the rátifieations: - 
of the treaty were exchanged at London, October’ 28, 1795, without the 
resubmission of the article to the Senate.” 
"An important feature of the action of the Senate with reference to the 
Jay. Treaty lies in the fact that it was the first treaty to which the Senate 
advised an amendment, or more strictly, a reservation. Ifthe Senate had 
been closely associated with the President during the actual process of 
negotiation, and had consented to definite instructions, it would have been 
much more difficult for them to have acted as an independent branch of the 
treaty-making power and to suggest alterations. With the Jay Treaty the 
Senate's power-of amendment passed from mere theory into actual practice, 
and the action taken at that time formed a most important precedent. ' 
The conduct of the negotiations leading to the Jay. Treaty went a long way ` 
towards establishing a feeling of independence on the part of the Executive 
towards the Senate with reference to consulting them before negotiating 
'.&ireaty. The Senate, however, was somewhat slow in admitting that any 
change had really taken place. Thus in 1806, when our relations with 
` Great Britain were daily growing more strained, a very interesting discussion ` 
as to the treaty-making power developed out of the introduction of the 
following resolution: 


Resolved, That the’ Prandoni of the United States be jediiesiéd to’. 
: demand and insist upon the restoration of the property of their citizens, . 


captured and condemned on the pretext of its being employed ina trade ` 


' with the enemies of Great Britain, prohibited in time of peace; and upon 
the indemnification of such American citizens, for their losses and 
damages sustained by these captures and condemnations; and to enter 
upon such arrangements with the British Government, on this and all 
other differences subsisting between the two nations, and particularly 
respecting the impressment of American seamen, as may be consistent ` 

ith the honor and interests of the United States, and manifest their 
-sire to obtain for themselves, and their citizens, by amicable 
' negotiations, that justice to which they are entitled. 


4 Mss. Washington Letter Book Vol. 22, pp. 184-185. 
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"da the debate that followed all Senators agreed that the Saisie would 
be within its constitutional rights in passing such a resolution, but, many 
believed it to be inexpedient. Worthington thought that it would doubt- 
less ‘embarrass the executive in negotiating a. treaty.to settle our differ- 
ences,” while Adair contended that the Senate should be satisfied with 
expressing its “opinion on the great principle of right and leave it alto- 
gether with our Chief Magistrate to enter into and point out the details." 


` Anderson, on the other hand, believed that the true meaning of the treaty- 


making clause in the’ Constitution was that:*'the advice should precede 
the making of the treaty, and that it was couched-in the language in which 


-'we find it, for the purpóse of obtaining the opinion of the Senate as to the 


principles upon which the treaty should be made." Mitchell also remarked 
that “in questions touching our foreign relations, the Senators are declared 
by the supreme law of the land to be the President's counsellors. In urgent 
and arduous cases it was not only allowable for them to exercise this right, . 


` but it was their duty to do so.” On February 14, 1806, the resolution passed 
by a vote of 23 yeas to 7 nays, many of the Senators voting in favor of the : 


resolution because they believed it would strengthen the hands of the 
President in the proposed negotiations." The ovérwhelming: majority in 
favor of the resolution would appear to indicate that up to that time at 


‘least the Senate believed that it had a constitutional right to participate in 


every stage of the treaty-making power. 

In the course of the next decade, however, the members of the Senate. 
came to think quite differently with reference to the independence of the 
Executive in the negotiation of treaties. On December 19, 1815, the Sen- 
ate advised and consented to the ratification of the treaty of commerce and: 
navigation with Great Britain, signed July 3, 1815. Immediately after the 


‘Senate had advised ratification, Rufus King introduced a resolution which 


provided that the Senate “recommend to, and advise, the President of the- 


. United States to pursue further and friendly negotiations with his Britannic 


Majesty" for six enumerated purposes. On December 21, King intro- 
duced a revised list of subjects for negotiations with Great Britain, which 
was referred to the Committee on Foreign Affairs. 

On February 15, 1816, Mr. Bibb reported from the Committee of Foreign. 
Affairs. In their report upon the King resolution the committee confined 
their remarks to the two following considerations: (1) whether there be 
any circumstances which call for the proposed advice; and (2) whether 
there would not be serious objections to the interference of the Senatg in 
the direction of foreign relations. 

With reference to the first inquiry, the committee believed that the 
Executive had already made every possible effoft to accomplish the objects 


‘enumerated in the King resolution, and that the proposed advice of the 
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Senate would in no way aid in the conduct of foreign relations. With 
"reference to Senatorial advice the following statement was made: 


Is it probable that the proposed advice will aid his exertions? It can- 
not be presumed that he entertains any doubt concerning the opinion of. 
the Senate with respect to the interésts comprised in the motion, and 
that the committee do not preceive how the expressicn of solicitude on 
the part of the Senate in relation to the objects about which no difference 
of opinion exists can afford any aid whatever.*® 


' In considering the second proposition whether there might be serious 
objections to the proposed Senatorial advice, the report continues: 


If it be true that the success of negotiations is greatly influenced by 
‘time and accidental circumstances, the importance to the negotiative 
authority of acquiring regular and secret intelligence cannot be doubted. 
The Senate does not possess the means of acquiring such intelligence. 
It does not manage the correspondence with our ministers abroad nor 
with foreign ministers here. . . . The President is the constitu- 
tional representative of the United States with regard to foreign nations. 
He manages our concerns with foreign nations and must necessarily be 
most competent to determine when, how, and upon what subjects 
negotiation may be urged with the gr eatest! prospect of success. 
. . The Committee are therefore of the opinion, that the reso- 
lution ought not to be adopted.* 


THE SENATE AND TREATIES, 1817-1923 


The above statement of the Committee on Foreign Affairs relative to 
the treaty-making power exercised a “powerful influence” in establishing 
the principle of Executive independence in the negotiation of treaties.*! 
Since that time there have only been occasional attempts on the part of 
the Executive ‘‘to follow out the clear intention of the framers of the Con- 

_ stitution, in consulting the Senate prior to the opening of negotiations." ™ 

President Jackson, however, in a message to the Senate on May 6, 1830, 
reverted to the former practice of consulting the Senate prior to the open- 
ing of negotiations for a particular treaty. This message of May 6 had 
reference to a proposed treaty with the Choctaw Indians, and the following 
passages are full of interest: 

The accompanying propositions, in the form of a treaty, have been 
recently sent to me by special messenger from. the Choctaw Nation of 
Indians, and since it was received a protest against it has been forwarded. 
Both evince a desire to cede to the United States all their country east 


— ii alississippi, and both are here submitted. 
EE In settling the terms of such an agreement, I am disposed to 
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exercise the utmost liberality, and to concur in any which are consistent 
with the Constitution, and not incompatible with the interests of the 
United States and their duties to the Indians. Not being tenacicus 
though, on the subject, I will most cheerfully adopt any modifications 
which, on a frank interchange of opinions, my Constitutional advisers 
may suggest and which I shall be satisfied are reconcilable with my 
official duties. 

. To be possessed of the views of the Senate on this important 
and delicate branch of our future negotiations would enable the Presi- 
dent to act much more effectively in ie exercise of his particular 
functions. 


On June 10, 1846, President Polk, in a message to Alis Senate relative to 
a proposed treaty with Great Britain in settlement of the Oregon dispute, 
used language very similar to that of Jackson.* The following excerpts 
clearly show to what extent he disavowed the theory of Executive inde- 
pendence in the negotiation of treaties: 


In the early periods of the Government the opinion and advice of zhe 
Senate were often taken in advance upon important questions of our 
foreign policy. General Washington repeatedly consulted the Senate 
and asked their previous advice upon pending negotiations with foreign 
powers; and the Senate in every instance responded to his call by giving 
their advice, to which he always conformed his action. This practice, 
though rarely resorted to in later times, was in my judgment eminently 
wise. . . . The Senate are a branch of the treaty-making power, 
and by consulting them in advance of his own action, upon important 
measures of foreign policy which may ultimately come before them for 
their consideration, the President secures harmony of action between 
that body and himself. 

Should the Senate, by the constitutional majority required 
for the ratification of treaties, advise the acceptance of this proposition 
or advise it with such modifications as they may upon full deliberation 
deem proper, I shall conform my action to their advice. f 


On June 12, 1846, the Senate, by a vote of 38 to 12, advised and con- ` 
sented to the proposed treaty with Great Britain in settlement of the 
Oregon dispute, and acting upon this authorization, President Polk, on 
June 15, submitted to the Senate the treaty itself. This was A PrOmP Ay 
ratified by a large majority.™ 

53 Executive Journal, Vol. IV, pp. 97-99. 

54 Mr. Buchanan, Secretary of State, in his instructions t? Mr. McLane, the U.S. Minister 
to the Court of St. James, Feb. 26, 1846, observed: ‘The Federal Constitution has made the. 
Senate, to & certain extent, & coórdinate branch of the treaty-making power. Without 
their advice and consent, no treaty cam be concluded. . . . Under these considerations, 
the President, in deference to the Senate, and to the true theory of constitutio ponsi- 
bilities of the different branches of the Government, will forego his own opinions so far as to ' 


` Submit to that body any proposition which may be made by the British Government, not, 


in his judgment, wholly inconsistent with the rights and honor of the country.” Buchanan, 
James, Works (ed. by J. B. Moore, Phila., 1909), Vol. VI, pp. 379-380. 

55 Executive Journal, Vol. VII, pp. 84-85. 

55 Ibid., Vol. VIL, pp.:84, 89, 90, 95. 
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In the last days of the administration of President Buchanan, the dip- 
lomatic relations between the United. States and Great Britain were daily 
growing more strained over a disagreement concerning the interpretation 
of the Oregon Treaty relative to the Northwestern water boundary. Bu- 


‘chanan, therefore, on February 21, 1861, in a message to the Senate, ad- 


verted to this difficulty, and gave as his opinion that the only “mode left 


.of settling’ the dispute," was d submitting it to the arbitration of some 


friendly and impartial power." He then suggested a reference of the 
dispute to the King of Sweden and.Norway, to the King of the, Nether- 
lands, or to.the.Government of the Swiss Republie. He concludes as 


l follows: 


‘The precise questions which I submit are these, Will the Senate ap- 
prove a treaty, referring to either of the sovereign powers above named, 
the dispute now existing between the Governments of the United States 
and Great Britain, concerning the boundary line between Vancouver’s 
Island and the American continent? In case the referee shall find him- 
self unable to decide where the line is by the description of it in the 
treaty of 15th June, 1846, shall he be authorized to establish a line ac- 
cording to the treaty, as nearly as possible?. Which of the three powers 
ecu by Great Britain as an arbiter shall be chosen by the United 

tates 


” No definite action was taken by the Senate upon this request of President 


.Buchanan until March 13, 1861, when the Senate ordered the secretary. to 
, lay before President Lincoln a copy of Buchanan’s message. Two days. 
‘later, March 15, Lincoln sent a message to the Senate relative to the arbitra- 


tion of the northwestern water boundary, in which he remarked as follows: 


“I find no reason to disapprove of the course of my predecessor in this im- 


portant matter, but on the contrary, I not only shall receive the advice of 
the Senate therein cheerfully, but I respectfully ask the Senate for their 


- advice on the two questions before recited." The Senate several times con- 


sidered the report of the Senate Foreign Relations Committee on this mes- 

sage of President Lincoln,. but on March 27, 1861, it was finally ordered that 

any action upon it be indefinitely postponed. . 
In 1861, after the outbreak of the Civil War in the United States, Great 


: Britain, France, and Spain thought the moment most propitious for united 


action against Mexico in settlement of certain claims of long standing.5? 


"The American Minister in Mexico, Mr. Thomas Corwin, well understood the 
danger of foreign intervention, so on June 29, in a.despatch to Seward, 
: Sanata oL tate, he suggested that the United States relieve Mexico of her 


pressing financial obligations by a loan.9? Secretary Seward at once gave 


37 Executive Journal, Vol. XIwpp. 278-279. 

5$ Thid., Vol. XI, pp. 308, 307-308, 357. 

59 Martin, Percy F., Maximilian in Mexico (London, 1914), nhe IV-X1; Moore, J. B., 
Digest of International Law (Washington, 1906), Vol. VI, pp. 483-507. 

80 House Ex. Doc., No. 100. 37th Cong. 2d sess., p. 13. ` 
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this matter his serious consideration, and on December 19; 1861, President 


-Lincoln transmitted to the Senate a copy of a “draft of a convention with the 


Republic of Mexico, proposed to the Government of that Republic by Mr. 
Corwin, the minister of the United States accredited to that Government, 
together with the correspondence relating to it." In concluding his message 
Mr. Lincoln observed: “As the subject is of momentous interest to the two 
Governments at this juncture, the early consideration of it by the Senate is 
very desirable.” The President's message was referred to the Senate Com- 


` mittee on Foreign Relations, but no further action was taken. Under date 


of January 24, 1862, President Lincoln sent a second message to the Senate 


- enclosing a despatch which had just been received from Mr. Corwin with 


reference to a grant of authority to negotiate a treaty with Mexico under the 


terms of which the United States would advance a certain loan to that gov- , 


ernment. In this second message he remarked: 


I have heretofore submitted to the Senate a request for its advice upon 
' the question pending by treaty for making a loan to Mexico, which Mr. 
Corwin thinks, will, in any case, be expedient. It seems to be my duty 
to solicit an early action of the Senate upon the subject, to the end that 
I may cause such instructions to be given to Mr. Corwin as will enable 
him to act in the manner which, while it will most carefully guard the 
e of our SUDREY] will at the same time be most beneficial to 
exico 


On. February 25, 1862, in response to President Lincoln’s two messages, 


. the Senate passed the following resolution of advice: 


In reply to the two messages of the President with regard to a treaty 
with Mexico, the Senate express the opinion that it is not advisable to 
negotiate a treaty that will require the United States to assume any 


portion of the principal or interest of the debt of Mexico, or that will 


require the concurrence of European powers. 


. This negative resolution of the Senny appears definitely to have ended the 


Mexican negotiations., 
‘On February 10, 1868, President Johnson sent the following: message to 
the Senate: 


I transmit a report from the Secretary of State . . . onthe sub- 


ject of a transfer of the Peninsula and Bay of Samana to the United 

States. The advice and consent of the Senate to the transfer, upon the 

terms proposed in the draft of a convention with the Dominican Repub- 
lie, are requested. 


No action appears to have been taken by the Senate in acordansa isith 


' this presidential request for ‘advice. 


On January 15, 1869, President Johnson again asked the advice of the 
Senate with reference to “the expediency of concluding a convention based 


$1 Executive Journal, Vol, XII, pp. 24, 102, 134. 
€ Tbid., Vol. XVI, p. 163, 
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upon a protocol signed at London on the 9th of October last for regulating: 
the citizenship of citizens of the United States who have emigrated or who 
may emigrate from the United States to the British Dominions.” On 
March 16, 1869, Mr. Sumner, from the Senate Committee on Foreign Rela-. 
tions, reported favorably, and on April 14, 1869, the Senate based the follow- 
ing resolution: 


Resolved, That in reply to the message of the President of the United 
States, of the 15th of January, 1869, transmitting the protocol for a 
convention between the United States and Great Britain regulating the 
citizenship of persons whd emigrate to and from the two countries, the 
Senate advise and consent to the negotiation of a convention between 
the two powers based on the protocol above mentioned.* 


The result was the naturalization convention concluded on May 13, 1870, 
the ratifications of which were exchanged on August 10, 1870. 

On May 8, 1871, the dispute between the United States and Great Britain 
relative to breaches of British neutrality during the Ameriean Civil War, 
was terminated by the signing of the Treaty of Washington. But the treaty 

. did not completely cover all the points at issue, so the British Government 
proposed a supplementary article. President Grant, in transmitting this 
article to the Senate, remarked: 

The Senate is aware that the consultation with that body in advance . 

of entering into agreements with foreign States has many precedents. 

In the early days of the Republic General Washington repeatedly asked 
their advice upon pending questions with such powers 

. The importance of the results hanging upon the present state 

of the treaty with Great Britain leads me to follow these former prece- 


dents and to desire the counsel of the Senate in advance cf agreeing to . 
the proposal of Great Britain. 


On May 25, 1872, the Senate advised and ed to the supplementary 
article to.the Treaty of Washington, provided that it was understood that ' 
both governments should “adopt for the future the principle that claims for 
remote or indirect losses should not be admitted as the result of failure to 

‘observe neutral obligations." 95 This amendment, however, was not ac- 
ceptable to the British Government, but nevertheless, “taken in connection 
with the conciliatory spirit in which it was made, [it] proved to be of con- 
siderable moral advantage to Fish in continuing the negotiations." 59 

In 1874 the Canadian Government was anxious to arrange some sort of a 
reciprocity convention with the United States, so in February of that year, 
Mr. George Brown was sent down on a preliminary visit to Washington. 
-Afferteemfer€nce with the American officials he reported that the prospects 
were favorable. He ^was then empowered to act as the Imperial plenipoten- 

8 Executive Journal, Vol. XVI, $. 441. 

8 Ibid., Vol. XVII, p. 174. 

85 Tid. Vol. XVIII, pp. 248, 264. 

55 Rhodes, Jas. F., History of the United States (N. Y., 1906), Vol. VI, pp. 368-369. 
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tiary, and together with the British Minister at Washington, a draft treaty 
was submitted to the Government of the United States." .For a second 
time during his administrations President Grant requested the advice and 
consent of the Senate with reference to the negotiation of a treaty with Great 
Britain. : In his message to the Senate, June 18, 1874, he animadverted upon 
the advantages of reciprocity offered by the draft convention, and then 
concluded: 


These provisions, as well as other considerations, make it desirable 
that this subject should receive attention before the close of the present 
session. I therefore express an earnest wish that the Senate may be 
able to consider and determine before the adjournment of Congress 
whether it will give its constitutional concurrence to the conclusion of a 
treaty with Great Britain for the purposes already named, either in such 
form as is proposed by the British plenipotentiaries or in such other 
more acceptable form as the Senate may prefer. 


On February 3, 1875, however, the Senate passed a resolution to the effect 
‘that “it is not expedient to recommend the negotiation of the treaty for 
reciprocal trade with the Dominion of Canada submitted to the Senate, 
June 18, 1874."9* This adverse resolution promptly put an end to any 
. further negotiations. 

Some nine years later the question arose as to whether it would be ex- 
pedient to continue in operation for a further period of seven years the 
reciprocity convention with Hawaii of January 30, 1875. In this regard, 
President Arthur, in a message to the Senate, June 9, 1884, asked their 
advice as follows: “The treaty having been heretofore under consideration 
. by your honorable body, I deem it fitting to consult the Senate in the matter 
before directing the negotiations to proceed.” The Senate appeared to be 
opposed to the principle of reciprocity, so the matter was indefinitely post- 
poned.®® 


THE SENATE AND THE AMENDING POWER, 1795-1901 


Since 1795, the Senate has freely exercised the power to amend trezties 
submitted by the President. In this regard Senator Henry Cabot Lodge, 
in a well-known article published in Scribner’s Magazine, January, 1902, 

_ after discussing the amending power, appends a list of “sixty-eight treaties 
amended by the Senate and afterwards ratified.” Subsequent writers 
upon foreign relations, such as Foster, Willoughby, and Wright, have ac- 


5! Colquhoun, A. H. U., Reciprocity Trips to Washington, Canadian Magatmt"March, 
1897, pp. 428-429. 

68 Executive Journal, Vol. XIX, pp. 355-356, 502; also Colquhoun, A.H. U., loc. cit., pp. 
428-429. 

© Ibid., Vol. XXIV, pp. 280, 355, 486; Laughlin, J. L. and Willis, H. P., Reciprocity 
(N. Y. 1903), pp. 93-95. 

7? Pages 42-43. 
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cepted this list as correct, and refer toit." This list, however, was probably 
based upon the c ection of United States Treaties compiled by William M. 
Malloy, which is by no means free from errors. Upon careful examination 
of the Executive Journals, it appears that’ instead of sixty-eight treaties 
' there have been but fifty-seven treaties amended by the Senate and after- 
wards ratified by the President. The corrected list is as follows: 


Argentiné Republic, Extradition Convention, concluded Sept. 26, 1896; 
ratifications exchanged, June 2, 1900. (Malloy, Vol. I pp. 25-28; Ex. Jo. 
Vol. XXX, pp. 377-378.) , ‘ 

Austria-Hungary, Extradition Convention, sod July 3, 1856; ratifi- 
2 coon ae Dec. 18, 1856. (Malloy, "Vol. I; ; pp. 36-38; Ex. Jo. Vol. . 

, p. 146 

Bavaria, Convention Abolishing Droit d'Aubaine and Taxes on Emigra- 
tion, concluded Jan. 21, 1845; ratifications exchanged, Nov. 4, 1845. (Mal- 
loy, "Vol. I, pp. 56-58; Ex. Jo. Vol. VI, p. 447.) 

Bavaria, Extradition Convention, Sept. 12, 1853; ratifications exchanged, 
Nov.1,1854. (Malloy, Vol. I, pp. ' 58-60; Ex. Jo. Vol. IX, p. 353.) 

Belgium, Consular Convention, concluded Mar. 9, 1880; 'rátifications ex- . 
bur Feb. 25, 1881. (Malloy, Vol. I, pp. 94-99: Ex..Jo. Vol. XXII, 
p. 972 

Bolivia, Treaty of Peace, Friendship, Commerce and Navigation, con- 
cluded May 13, 1858; ratifications exchanged, Nov. 9, 1862. (Malloy, Vol. . 
I, pp. 118-125; Ex. Jo. Vol. XI, pp. 218-220.) 

Bolivia, Extradition Convention, concluded April 21, 1900; ratifications. 
exchanged, Dec. 23, 1901. (Malloy, Vol. I, pp. 125- 129; Ex. Jo. Vol. 
XXXII, pp. 614-615.) 

Brazil, Extradition Convention and Protocol, concluded respectively, 
May 14, 1897, and May 28, 1898; ratifications exchanged, April 18, 1903. 
(Malloy, Vol. I, pp. 146- 152; Ex. Jo. Vol. XXXI, pt. 2, pp. 1346-47. ) 

Brunswick and Luneburg, Convention Respecting the Disposition of 
. Property, concluded Aug. 21, 1854; ratifications exchanged, July 28, 1855. 
(Malloy, Vol. I, pp. 156-157: Ex. Jo. Vol. IX, p. 435.) 

Chile, Convention to Revive the Claims Convention of Aug. 7, 1892; 
signed at Washington, May 24. 1897; ratifications exchanged, Mar. 12, 1900. 
(Malloy, Vol. I, pp. 185-189; Ex. Jo. Vol. XXXI, pt. 2, pp. 1345-46.) 

Chile, Extradition Convention, concluded April 17, 1900; ratifications 
exchanged, May 27, 1902. (Malloy, Vol. I, pp. 192-195; Ex. Jo. Vol. 
XXXII, pp. 615- -616.) ' 

China, Treaty of Trade, Consuls and Emigration, concluded July 28, 1868; 

- ratifications exchanged, Nov. 23,1869. (Malloy, Vol. I, pp. 234-237 ; Ex. 
Jo. Vol. XVI, p. 355.) 

Colombia, "Claims Convention, concluded Sept. 10, 1857; ratifications 
exchanged, Nov. 5, 1860. (Malloy, Vol. I, pp. 319-321; Ex. Jo. Vol. XI, 
pp. 89-91.) 

Colombia, Extradition Convention, concluded May 7, 1888; ratifications - 
' exchanged, 'Nov. 12, 1890. salles. Vol. I, pp. 323-326; Ex. Jo. Vol. 

XXVII, pp. 41-42.) " 


7! Foster, John W., Practice of Diplomacy, pp. 199-203; Willoughby, Westel W., Con- 
stitutional Law of the United States, Vol. I, p. 463; Wright, Quincy, The Control of of Foreign 
Relations, American Political Science Review, February, 1921, p. 9. 
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Congo, Treaty of Amity, Commerce and Navigation, concluded Jan. 24, 
1891; ratifications exchanged, Feb. 2, 1892. (Malloy, Vol. I, pp. 328-333; 
Ex. Jo. Vol. XXVIII, p. 121.). 

France, Convention of Peace, Commerce and Navigation, concluded 
Sept. 30, 1800; ratifications exchanged, July 31, 1801. (Malloy, Vol. I, 
pp. 496-505; Ex. Jo. Vol. I, pp. 376-377.) : 

France, Consular Convention, concluded Feb. 23, 1853; ratifications 
exchanged, Aug. 11, 1853. (Malloy, Vol. I, pp. 528-533; Ex. Jo. Vol: IX, 
pp- 122-123.) 

France, Additional Article to Extradition Convention, concluded Feb. 10, 
1858; ratifications exchanged, Feb. 12, 1859. - (Malloy, Vol. I, pp. 533-534; 
Ex. Jo. Vol. X, pp. 461—462.) ` 

Erance, Claims Convention, concluded Feb. 8, 1883; ratifications ex- 
changed, June 25, 1883. (Malloy, Vol. I, pp. 540-541; Ex. Jo. Vol. XXIII, 
pp. 650-658.) 

Great Britain, Treaty of Amity, Commerce and Navigation, concluded 
Nov. 19, 1794; ratifications exchanged, Oct. 28, 1795. (Malloy, Vol. I, pp. 
590-606; Ex. Jo. Vol. I, pp. 185-187.) 

Great "Britain, Extradition Convention, concluded July 12, 1889; ratifica- 
tions exchanged, March 11, 1890. (Malloy, Vol. I, pp. 740-742; Ex. Jo. 
Vol. XX VII, pp. 468-471.) 

Great Britain, Convention Relating to Fur Seals in Behring Sea, concluded 
Feb. 29, 1892; ratifications exchanged, May 7, 1892. (Malloy, Vol. I, 
pp. 746-150; Ex. Jo. Vol. XXVIII, pp. 197-198.) 

Great Britain, Convention for the Settlement of Claims under the Behring . 
' Sea Convention of Feb. 29, 1892, concluded Feb. 8, 1896; ratifications ex- 
changed, June 3, 1896. (Malloy, Vol. I, pp. 766-769; Ex. Jo. Vol. XXX, 
pp. 225-220.) 

. . Great Britain, Convention as to the Tenure and Disposition of Real and 

Personal Property, concluded Mareh 2, 1899; ratifications exchanged, July 
28, 1900. (Malloy, Vol. I, pp. 774-776; Ex. Jo. Vol. XXXII, pp. 432-433.) 

Hawaii, Treaty of Reciprocity, concluded Jan. 30, 1875; ratifications ex- 
eth June 3, 1875. (Malloy, Vol. I, pp. 915-917; Ex. Jo. Vol. XX, pp. 
41-42 

Hawaii, Reciprocity Convention, concluded Dec. 6, 1884; ratifications 
exchanged, Nov. 9, 1887. (Malloy, Vol. I, pp. 919-920; Ex. Jo. Vol. XXV, 
pp. 708-710.) 

Italy, Extradition Conveiition: concluded Mar. 23, 1868; ratifioitiin" 
cL Sept. 17, 1868. (Malloy, Vol. I, pp. 966- 968; Ex. Jo. Vol. XVI, 

263 


p 

Japan, Extradition Treaty, concluded April 29, 1886; ratifications ex- 
hanged, = 27, 1886. (Malloy, Vol. I, pp. 1025- 28; Ex. Jo. Vol. XXV, 
pp -9 
. Japan, Treaty of Commerce and Navigation, conchided Nov. 22, 1894; 
ratifications exchanged, March 21, 1895. (Malloy, Vol. I, pp. 1028-35; 
Ex. Jo. Vol. XXIX, pt. 2, pp. 917-18.) 

Mexico, Treaty of Peace, Friendship, Limits and Settlement; “concluded 
Feb. 2, 1848; ratifications exchanged, May ie 1848. (Malloy, Vol. I, pp. 
1107-19; Ex. Jo. Vol. VII, pp. 334-40.) 

Mexico, Treaty of Boundary, Cession of Tent: concluded Dec. 30, 
1853; ratifications exchanged, June 30, 1854. (Malloy, Vol. I, pp. 1121-25; 
Ex. Jo. Vol. IX, pp. 309-15.) 

_ Mexico, Extradition Treaty, concluded Dec. 11, 1861; ratfications ex- 


480 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


changed, May 20, 1862. (Malloy, Vol. I, pp. 1125-27; Ex. Jo. Vol. XII, 
pp. 227-28.) i | 

Mexico, Convention Regulating Citizenship of Emigrants, concluded 
July 10, 1868; ratifications exchanged, Feb. 1, 1869. (Malloy, Vol. I, pp. 
1132-33; Ex. Jo. Vol. XVI, p. 371.) ; 

Mexico, Claims Convention, concluded Nov. 27, 1872; ratifications ex- 
Mud 17, 1873. (Malloy, Vol. I, pp. 1184-35; Ex. Jo. Vol. XIX, 
pp. 12-13. 1 

Mexico, Commercial Reciprocity Convention, concluded. Jan. 20, 1883; 
ratifications exchanged, May 20, 1884. (Malloy, Vol. I, pp. 1146-52; Ex. 
Jo. Vol. XXIV, pp. 210-11.) ° 

Mexico, Additional Article to the Convention of July 29, 1882, concluded : 
Dec. 5, 1885; ratifications exchanged, June 27, 1887. (Melloy, Vol. I, 
pp. 1163-64; Ex. Jo. Vol. XXV, p. 508.) 


Mexico, Boundary Convention, concluded Mar. 1, 1889; ratifications 1 


exchanged, Dec. 24, 1890. (Malloy, Vol. I, pp. 1167-69; Ex. Jo. Vol. 
XXVII, p. 613.) ; 

Nicaragua, Extradition Convention, concluded June 25, 1870; ratifica- 
tions exchanged, June 24, 1871. (Malloy, Vol. II, pp. 1287-90; Ex. Jo. 
Vol. XVIII, p. 51.) 

North German Union, Naturalization Convention, concluded Feb. 22, 
1868; ratifications exchanged, May 9, 1868. (Malloy, Vol. II, pp. 1298-99; 

Ex. Jo. Vol. XVI, p. 208.) N 
^ Orange Free State, Extradition Treaty, concluded-Oct. 28, 1896; ratifica- 

tions exchanged, April 20, 1899. (Malloy, Vol. II, pp. 1313-17; Ex. Jo. 
Vol. XXX, pp. 378-79.) 

Ottoman Empire, Treaty of Commerce and Navigation, concluded May 
7, 1830; ratifications exchanged, Oct. 5, 1831. (Malloy, Vol. I1, pp. 1318- 
20; Ex. Jo. Vol. IV, pp. 148-50.) : 

.Peru, Claims Convention, concluded Jan. 13, 1863; ratifications ex- 
changed, April 18, 1863. : (Malloy, Vol. II, pp. 1408-10; Ex. Jo. Vol. XIII, 
pp. 143-44.) f 

Peru, Treaty of Friendship, Commerce, and Navigation, concluded Aug. 
31, 1887; ratifications exchanged, Oct. 1, 1888. (Malloy, Vol. LD, pp. 1431- 
43; Ex. Jo. Vol. XXVI, p. 260.) . : ] f 

Peru, Extradition Treaty, concluded Nov. 28, 1899; ratifications ex- 
changed, Jan. 23, 1901. (Malloy, Vol. II, pp. 1445-49; Ex. Jo. Vol. X XXII, 
pp. 378-79.) DX : . 

Russia, Extradition Treaty, concluded Mar. 28, 1887; ratifications ex- 
changed, April 21, 1893. (Malloy, Vol. II, pp. 1527-1531; Ex. Jo. Vol. 

. XXVIII, pp. 385-86.) ] . 

Samoan Islands, Treaty of Commerce, concluded Jan. 17, 1878; ratifica- 
tions exchanged, Feb. 11, 1878. (Malloy, Vol. II, pp. 1574-1576; Ex. Jo. 
Vol. XXI, pp. 220-221.) NM AP 

Saxony, Convention Abolishing Droit d'Aubaine and Emigration Taxes, 
concluded May 14, 1845; ratifications exchanged, Aug. 12, 1846. (Malloy, 
Vol. II, pp. 1610-1611; Ex. Jo. Vol. VII, p. 64.) i ] 

- Siam, Treaty of Amity and Commerce, concluded May 29, 1856; ratifica- 
tions exchanged, June 15, 1887. (Malloy, Vol. II, pp. 1629-1638; Ex. Jo. 
Vol. X, pp. 256-57.) 

Sweden and Norway, Treaty of Amity and Commerce, concluded Sept. 4, 
1816; ratifications exchanged, Sept. 25, 1818. (Malloy, Vol. II, pp. 1742- 
1748; Ex. Jo. Vol. III, p. 78.) | o ) 
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Sweden and Norway, Naturalization Convention, concluded May 26, 
1869; ratifications exchanged, June 14, 1871. (Malloy, Vol. II, pp. 1758- 
1760: Ex. Jo. Vol! XVII, p. 577.) $ 

Switzerland, Convention of Friendship; Commerce, and Extradition, con- 
cluded Nov. 25, 1850; ratifications exchanged, Nov. 8, 1858. (Malloy, 
. Vol. II, pp. 1763-1768; Ex. Jo. Vol. VIII, pp. 315-17.) 

Switzerland, Extradition Treaty, concluded May 14, 1900; ratifications 
exchanged, Feb. 27, 1901. (Malloy, Vol. II, pp. 1771-1775; Ex. Jo. Vol. 
XXXII, p. 527.) 

Tonga, Treaty of Amity, Commerce and Navigation, concluded Oct. 2, 
1886; ratifications exchanged, Aug. 1, 1888- (Malloy, Vol. II, pp. 1781- 
1784: Ex. Jo. Vol. XXVI, pp. 143-44.) : 

Tunis, Treaty of Amity, Commerce and Navigation, concluded August, 
1797; ratification advised by Senate, Dec. 24, 1799. (Malloy, Vol. II, pp. 
1794-1799; Ex. Jo. Vol. I, pp. 263-264.) 

Two Sicilies, Convention of Amity, Commerce, Navigation, and Extradi- . 
tion, concluded Oct. 1, 1855; ratifications exchanged, Nov. 7, 1856. (Mal- 
loy, "Vol. II, pp. 1814-1823; Ex. Jo. Vol. X, pp. 1438-144.) 

Venezuela, Claims Convention, concluded Dec. 5, 1895; ratifications ex- 
changed, June 3, 1889. (Malloy, Vol. II, pp. 1858-1864; Ex. Jo. Vol. XXV, 
pp. 422-423.) 

Zanzibar, Treaties as to Duties on Liquors and Corsular Powers, con- 
cluded July 3, 1886; ratifications exchanged, June 29, 1888. (Malloy, 
Vol. II, pp. 1899-1900; Ex. Jo. Vol. XXVI, p. 287.) 


TREATIES (24) AMENDED BY THE SENATE BUT NOT RATIFIED EITHER BECAUSE 
OF NON-ACCEPTANCE BY OTHER SIGNATORY POWERS OR BY PRESIDENT OF 
THE UNITED STATES (1824-1901) 


Argentine Republic, Additional Article to the Treaty of Friendship, Com- 
merce, and Navigation, July 27, 1853; ratification advised by the Senate 
with amendments, Jan. 7, 1887. (Executive Journal, Vol. XXV, pp. 686-88.) 

Baden, Extradition Treaty, concluded March 10, 1856; ratification ad- 
vised by the Senate with amendment, Aug. 13, 1856. (Executive Journal, 
Vol. X, pp. 144-145.) 

Belgium, Extradition Treaty, concluded Feb. 11, 1853; ratification ad- 
vised by the Senate with amendments, June 15, 1858. (Executive Jourrial, 
Vol. X, pp. 462-463.) 

Chile, Treaty of Friendship, Commerce; Navigation, and Extradition, 
concluded May 27, 1856; ratification advised by the Senate with amend- 
ments, Mar. 10, 1857. (Executive Journal, Vol. X, pp. 232-233.) 

Chile, Treaty Relative to the Rights, Privileges, and Duties of Ccnsuls, 
concluded Dec. 1, 1856; ratification advised by the Senate with amendments, 
March 10, 1857. (Executive Journal, Vol. X, pp. 232-233.) 

China, Exclusion Treaty, concluded Mar. 12, 1888; ratification advised by 
the Senate with amendments, May 7, 1888. (Executive, Journal, Vol. 
XXVI, pp. 256-257.) 

Great Britain, Convention for Suppression of African Slave Trade, con- 
cluded Mar. 13, 1824; ratification advised by Senate with amendments, May 
22, 1824. (Executive Journal, Vol. III, pp. 385-387.) 

- Great Britain, Treaty Relative to the Rights of the Mosquito Tribes of 
Nicaragua, concluded Oct. 17, 1856; ratification advised by the Senate with 
amendments, Mar. 12, 1857. (Executive Journal, Vol. X, pp. 244-248.) 
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Great Britain, Treaty to Facilitate the Construction of a Ship Canal to 
Connect the Atlantic and Pacific Oceans, concluded Feb. 5, 1900; ratification 
‘advised by the Senate with amendments, Dec. 30, 1900. (Executive Jour- 
nal, Vol. XXXII, pp. 621-625.) 

Guatemala, Extradition Treaty, concluded Oct. 11, 1870; ratification 
advised by the Senate with amendments, Mar. 31, 1871. . (Executive 


: "Journal, Vol. XVIII, pp. 50-51.) 


Guatemala, Extradition Treaty, concluded Oct. 11, 1870; ratification 
advised by the Senate with amendments, Dec. 5, 1888. (Executive Journal, 
Vol. XXVI, p. 370.) 
` Mexico, "Treaty Relative:to Neutral Rights, concluded July 10, 1826; 
ratification advised by the Senate with amendments, Eon 26, 1827. (Execu- 
tive Journal, Vol. III, pp. 570-572.) 

Mexico, ‘Extradition Treaty. concluded Feb. 20, 1885; ratification ad- 
vised by the Senate with amendments, June 3, 1886. (Executive Journal, 
. Vol. XXV, pp. 488-484.) 

Mexico, Convention Regulating the Crossing of the Frontier by Cattle, 
concluded July 11, 1888; ratification. advised by the Senate with amend- 
ments, Oct. 1, 1888. (Executive Journal, Vol: XXVI, pp. 355-356.) 

Netherlands, Extradition Treaty, concluded May 29, 1856; ratification 
advised by the Senate with amendments, Feb. 16, 1857. (Executive Jour- 
nal, Vol. X, pp. 194-195.) : 

Nicaragua, Treaty of Friendship, Commerce and Navigation, concluded 
June 20, 1855; ratification.advised by Senate with amendments, Aug. 18, 
1856. (Executive Journal, Vol. X, pp. 146-147.) 

Nicaragua, Treaty of Friendship and Commerce, concluded Mar. 16, 
: 1859; ratification advised by the Senate with amendments, June 26, 1860. 

(Executive Journal, Vol. XI, p. 218:) 

Paraguay, Treaty of Friendship, Commerce and Navigation, concluded 
Mar. 4, 1853; ratification advised by the Senate with amendments, May 1, 
1854. (Executive Journal, Vol. IX, pp. 317-319.) 

Persia, Treaty of Friendship, Commerce and Navigation, concluded Oct. 
9, 1851; ;ratification advised by the Senate with amendments, Mar. 11, 1852. 
(Executive Journal, Vol. IX, pp. 373-374.) 

Prussia, Extradition Treaty, concluded Jan. 29, 1845; ratification advised . 
by the Senate with amendment, June 21, 1848. (Executive Journal, Vol. 
VII, pp. 433-34; 462-464.) 

Salvador, Treaty of Amity, Consular Privileges and Extradition, con- 
‘cluded May 29, 1862; ratification advised by the Senate with amendment, 
June 23, 1862. (Executive Journal, Vol. XII, pp. 369-370.) 

Switzerland, Treaty of Amity, Consular Privileges and Extradition, con- 
cluded Sept. 15, 1846; ratification advised by the Senate with amendment,, 
Mar. 3, 1847. (Executive Journal, Vol. VII, p. 237.) - 

. Texas, Treaty of Amity, Commerce and Navigation, concluded July 30, 
1842; ratification advised by the Senate with amendments, Mar. 3, 1843. 
(Executive Jowrnal, Vol. VI, pp. 186-189.) 

Oriental Republic of Uruguay; concluded Aug. 28, 1852; ratification ad- 
vised by the Senate with amendment, June 13, 1854. (Executive. Journal, 
Vol. IX, P. 333.) 


WHEN DOES TITLE TO PRIZE PASS? 


By Sor A. Herzog 
Of the Bar of New York 


I 


“The whole constitution of prize courts, taken in connection with the 
conclusive effect of their sentences . . . and the exercise of their 
functions, being admittedly a belligerent right, is an anomaly in jurispru- 
dence. . . . Hence it is that while its authority is derived exclusively 
from one nation, and that a belligerent, it passes a conclusive sentence on 
the title to property belonging to another, and that a neutral state, whose 
only appeal in the last resort is through CUIOHIRMG inference to the justice 
of the sovereign of the captor." ! 

. 'This unique feature of the prize court has given rise to many varied and 
interesting problems. This thesis, however, will be limited to the question 
of the transfer, from the original owner to the captor, of the property in the 

. thing seized. 
There is considerable discussion as to whether the prize court is an in- 
ternational or a municipal court.. The more important question, however, 
` would seem to be, what law does it administer? Agreement is practically 
unanimous to the effect that the prize court does administer international 
law, but the German conception is probably contrary? Nor is the Japa- 
nese position altogether clear. There is some opinion to the effect that it 


1 Wm. De Burgher, Elements of Maritime International Law, p. 212. See a similar state- 
ment in Baty's Twiss, Continuous Voyage, p. 12. Also Lawrence’s Wheaton, 960. Fora 
history of the prize court, consult Oppenheim, International Law, 3rd ed., p. 270 ei seq. 

* The Zamora, 1916, 2 A. C. 77; the Kronprinzessen Victoria, 1919 A. C. 261-268; the 
Noordam, 1920 A. C. 904, 912; the Prize Cases, (1862) 2 Black 666; J. Moseley, Contraband 
of War, p. 1; R. J. Hurd, Prize Court Practice and Procedure, p. 1; Lawrence, International, © 
Law, p. 400; Halleck, International Law, Vol. 2, p. 433; Baty-Morgan, War: Its Conduct and 
Legal Results, p. 358. Pitt-Cobbett, Cases and Opinions on International Law, p. 138; 
Memorandum of the British Ambassador of April 24, 1916, 3 Diplo. Corr. 78; SeEctiar Sur- 
PLEMENT TO THE JOURNAL, Vol. IX, p. 163. Lord Stowell was strongly of this opirion. 
(The Recovery, (1807) 6 C. Rob. 348.) : — 

? Hüberieh & King, Development of German Prize Law, p. 3; same, German Prize Code, 

pp. VII, XII, XIV, XVI. See the decision of the Imperial High Prize Court in Berlin, in 
the case of the Elida (1915), reported in this JounNAL, V6l. X, p. 917: “Prize courts, when 
judging the legality of prize action, can take general international principles only into ac- 
count when the prize regulation contains no instructions and therefore tacitly refers ta the 
principles of international law.” 

* The Bolvik, 2 Russ. & Japan Pr. Cas. 114. 


483 


484 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


is a national court. This matter becomes acute when the court is called 

upon to enforce a municipal regulation contrary to international law.9 
Dealing as it does with matters exclusively maritime, questions of prize 

are determined by courts of admiralty. In the United States and Great 


Britain, the same tribunal has jurisdiction over both the prize and instance - ` 


cases, but in some of the Continental countries, the prize court is an ad- 
ministrative body, dealing with prize cases only. But in all, the object is 
the same, “to give à title to the captured property which will be interna- 
tionally recognized.” " The sentence of a competent prize court is conclusive 
as to all the world.® ; 

. The law of prize is a law of war. “There are certain rights which a bel- 
ligerent enjoys by the law of nations in virtue of belligerency, which may 
be enforced even against neutral subjects and to the prejudice of their 
perfect freedom of action; and this, because without those rights, maritime 
war would be frustrated and the appeal to the arbitrament of war be made 
of no effect." ? 

The right of the neutral,” and deer of the enemy, to carry on com- 
merce cannot be.doubted. The law of prize is thus concerned with these 
two conflicting rights, and is a compromise between them.! The prize 
court is not an institution for punishment.” 

The answer to the question of what may constitute prize is not an alto- 
gether easy one. In a general way it may be said there must be a maritime 
flavor to the thing seized or captured; but this does not necessarily mean 
' that the res must be on the high seas 4 or even afloat.!5 


` +H. R. Pyke, The Law of Contraband of War, p. 214; J. B. Moore, Problems of War and 
Commerce, p. 11; C. D. Allin, “English and German Prize Courts,” 2 Minn. L. R. 22; N. 

Bentwich, Cases on. International Law, p. 154; 2 Westlake, International Law, p. 288 ff.; ` 
Oppenheim, 271. , 

* The Zamora, supra.. Contrast the position there maintained with that set forth i in the 
Elida, note 3, supra. For a discussion of this see Baty and Morgan, op. cit. p. 358. 

? Baty & Morgan, op. cit, p. 357. 

8 The Juando, (1818) Fed. Cas. 7558, and authorities cited; 2 Hálleck 428; De Burgher, 
op. cit., p. 185. : . 
3 The Leonora, 1919 A. C., p. 984. See also, 2 Halleck 126; De Burgher, op. cit., pp. 212- 

213. 

10 Memorandum of United States on Status of Armed Merchant Ships, March 25, 1915, 
Naval War College, 1916, p. 95: “Generally speaking, a citizen of the United States can sell 
what he pleases to any belligerent.” 

The Knight Commander, 1 Russ. & Jap. Pr. Cas. 74: “All agree that the principles of 
international law as to naval prizes must be based upon a compromise between the interests 
of the belligerendand of the neutral—a compromise arising from the necessity of protecting 
the interest of both parties.” With this view, De Burgher accords, pp. 189-190. For a 
somewhat different conception see the Buena Ventura (1898), 87 Fed. 927, 929. 
| € “Mens Rea in Prize Law,” i® Grotius Society Publications, Vol. VI, p. 99; the Oscar I I, 
1919 A; C. 588. 

18 Risley, Law of War, 144; Tiverton, Principles and Practice of Prize Law, p. 2; 2 Halleck, 
Baker ed., p. 1257. 

M eran ‘captured on Victoria Nyanza, 1919, p. 83; the Foltina (1814), 1 Dods. 450; Judg- 
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It is generally said that the prize court, to be eciipetent. must be estab- 
lished in’ the country of the captor. "This has been extended, however, so 
as to give validity to the decrees of a court of the captor’s sovereign, sitting 
in the port of an ally.:* But the rule is clear that neither the decree of a 
prize court of an ally,” nor of the captor’s sovereign, sitting in a neutral - 
port, is of any binding force® The neutrality and prize regulations issued 
‘during the recent World War, are to the same effect. 

Such cases, however, should be distinguished from those involving the 
' situs of the res pending adjudication. If practical, the property seized. 
should be brought into a port of the country of the captor, but it may be ` 
taken into-the port of an ally or even a neutral. ' The rule today, however, - 
is modified, so that the prize cannot remain indefinitely in the neutral port, 
without being subject to restoration." This is emphasized in the various 
proclamations issued by neutral governments during the recent World War 
- to the effect that prize may be brought into neutral ports only under ex- 
ceptional circumstances.2* The Hague Convention allows. prize to be 


ment number eight, Judgments of the High Prize Court of the Republic of China, p. 40; 
Tiverton, op. cit., p. 2; J. B. Scott, Status of Enemy Merchant Ships, this JOURNAL, veh Tl, 
p. 259. 

1% The Roumanian, 1916, 1 A. C. 124 (goods seized on shone): the, Anichab, 1919 P. 329 
(vessel beached above high water mark); ; the Achilles, 1919 P. 340 (in warehouse); the 
Baweah, 1918 P. 58 (in warehouse); the Batavia, 1918 P. 66 (in warehouse); the Glenroy,, 
1918 P. 82; the Eden Hall, 2 Br. & Col. Pr. Cas. 84 (in warehouse); the Dardelo, 2 Br. & Col. 
Pr. Cas. 339 (in warehouse); Ten Bales of Silk, 2 Br. & Col: Pr. Cas. 248 (cargo landed);; 
the Achaia, 1 Br. & Col. Pr. Cas. 635 (cargo landed); U.S. v. 703 Casks of Rice, (1862) Fed.. 
Cas. 16253 b (in warehouse); the Manchuria, (1904), 2 Russ. & Jap. Pr. Cas. 100 (ship in: 
drydock); the Thalia, ibid., p. 116 (vessel on shore near drydock); Wheaton, Maritime 
Capture and Prize, p. 278. For a limitation upon this doctrine, see Brown v. U. S4 (1814) 
12 U. 8. 110. For a definition of port, see the Mowe, (1915) P. 1. i 

16 The Polka, (1854) 1 Spinks 447; the Christopher, (1799), 2 C. Rob. 209; the Chacon v. 
89 ‘Bales, (1821) Fed. Cas. 2568; De Burgher, op. cit., pP: 196-98; Wheaton, Maritime 
Capture and Prize, p. 252; 2 Halleck 412—422. 

V The Christopher, supra. ` 

18 The Polka, (1854) Spinks 57; the Comet, (1804): 5 C. Rob. 285; the Nostra. de Conciéres, 

. (1804) 5 C. Rob. 294; the Nostra Signora de Los Angelos, (1801) 3 C. Rob. 287; the Kier- 
ligheit, (1800) 3 C. Rob. 96; the Heinrich & Maria, (1799) 4 C. Rob. 43; the Perseverance, 
(1799) 2 C. Rob. 239; the Flad Oyen, (1799) 1 C. Rob. 135; Williams v. Armroyd, (1813) 7 
Cranch 423; Rose v. Himely, (1809) 4 Cranch 241, 276; Hudson ù. Guertier (1809), tbid., 
293; De Burgher, op. cii., pp. 194-5; Baty & Morgan, op. cit., P. 362; 2 Halleck 422-3; 
Manning, Law of Nations, p. 474. 

19 See Naval War College, International Law Topics, 1916. j 

20 The Heinrich & Maria, (1799) 4 C. Rob. 48; the Arabella, T1818) Fed. Cas. 501; the 
Invincible, (1814) Fed. Cas. 7054; the Santissima Trinidad, (1822) 7 Wheat. 283, 355; De 

: Burgher, op. cit., p. 198; Wheaton, Maritime Capture ang Prize, pp. 262-65; 2 Halleck ‘426. 
: The Appam, (1916) 243 U. S. 124 (see comment on.in 50 Irish L. T. 49); Risley, op. 
cii., p. 176. Foran early sporadic case to this effect, see the Herstelder, (1799) 1 C. Rob. 114. 
* Naval War College, International Law Topics, 1916. For an historical account, see . 
' Manning, Law of Nations, Amos ed. -, pp. 46 el seq. 
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taken into a neutral port to await adjudication. A most novel applica- ` 
tion of this doctrine was made by the Belgian Prize Court as ta the German 
vessels seized in Antwerp at the outbreak of the war, recaptured by the 
Germans, and finally interned by Holland. 


II 


Conceivably, the question of when title to property captured as prize 
passes, may arise under three situations: (1) in case of a dispute between 
‘the original owner and a purchaser from the captor; (2) in case of a dispute 
-between the original owner and a recaptor; (3) in case of a loss occurring 
“between the time of capture and final adjudication The- situation in (1) 
zmay in turn be divided into: (a) before sentence of condemnation; (b) after; 
«in (2), into: (a) before condemnation; (b) after sentence of condemnation 
but before sale to a neutral; in (3) into: (a) where the captor is negligent or 
:acted without justifiable cause; (b) where not negligent and where probable 
cause existed. 

- In answering the question of when title to captured property passes, four 
theories have been advanced. These are: (1) when the capture is. complete; 
. (2) when the res has Leen brought infra praesidia; (3) at the expiration’ of 
twenty-four hours after the capture; (4) after sentence of condemnation 
by a competent court. A possible fifth view, to the effect that title to 
property captured jure belli does not vest until the conclusion of a peace” 
has never had any vogue in practice and has received very little support 
from the writers. 

A preliminary question must be first disposed of—in whom doss the inter- 
‘est, whatever it may be, in prize, vest? The rule is broadly stated that all 
captures are made primarily for the government of the captor, hence what- 
ever interest is acquired by the capture or condemnation accrues to the 
Ssovereign.?? | "Whatever claim the actual captor may have'is necessarily 


3 oven Xil (1907), Art. 23. 

2 British Year Book of International Law, 1921-22. See criticism of the Belgian position 
by Prof. Higgins, on p. 180 ff. 

25 Only the first two are mentioned in the books: the Fanny, (1793) Pet. Adm. Dec. 321; 
Goss v. Withers, (1758) 2 Burr. 683, 693 (contains elaborate discussion by Lord Mansfield); 
Pitt-Cobbett, op. cit., p. 141; 1 Kent, Comm. 101; De Burgher, op. cit., p. 189. 

2 Pitt-Cobbett, op. cit., p. 141; G. G. Wilson, International Law, p. 299; T. D. Woolsey, 
Introduction to Study of International Law, 6th ed., p. 249; Atherly-Jones, Commerce in 
Time of War, pp. 607-8; Twiss, Law of Nations in Time of War, p. 340; the Santa Cruz, 
` (1798) 1 C. Rob. 50. 

27 This is the Tft of «ron. Martens, cited in Jacobsen's Law of the Sea, p. 565. Jacobsen 
severely criticizes this view, p. 566 n. 

28 The Leda, 1919 P. 271, 272 and at 275 per Wilson, J. dissenting; the St. Tudno,.(1918) 
3 Br. & Col. Pr. Cas. at 174; Alexander v. Duke of Wellington, (1831) 2 Russ. & M. 56; . 
French Guiana, (1817) 2 Dods 151; the Maria Francoise, (1806) 6 C. Rob. 282, 293; the 
-Elsebe, (1804) 5 C. Rob. 173; the Manila Prize Cases, (1902) 188 U. S. 254, 258; the Rita, 
(1898) 89 Fed. 763-68; the Florida, (1879) 101 U. S. 37, 42; the Siren, (1872) 13 Wall. 389, 
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based upon a municipal regulation, and is a question solely betweer him 
and his government.?, It follows then that the government may order 
the release of captured. property before adjudication; and this has been 
followed to the extent of releasing a vessel after final adjudication in the 
lower court, pending an appeal, at the expense of the captors.» This ques- 
tion is today not so important as it was before the Conference of Paris in 
1856. 

The first theory may be stated thus: when the capture is complete, title 
passes to the captor: What is a maritime capture? “The apprehension 
and detention at sea of a ship, . . . by authority of a belligerent power, 
either with the design of appropriating it, with the goods and effects it con- 
tains or with that of becoming master of the whole or part of its cargo.” 3! 
. The capture is regarded as complete by the striking of the colors or other 
evidence of submission; actual taking of possession is not deemed necessary.?? 
According to this theory, when the spes recuperandi is gone, all interest of 
the original owner is also. 

It may be urged in support of this rule that it would accord with that 
prevailing as to land captures,? and hence there would be but one rule gov- 
erning all captures made juré bell. But it should be noted that by the 
existing law of war, the private property of the enemy on land is not liable 


392; the Merrimac, (1864) Fed. Cas. 9476; 858 Bales of Cotton, (1863) Fed. Cases 4218 at 
p. 389; the Aigburth, (1862) Fed. Cas. 105; Harlan v. Nassau, (1862) Fed. Cas. 6066; the 
Dos Hermanos, (1825) 10 Wheat. 306; Chacon v. 89 Bales, (1821) Fed. Cas. 2568 at 393; 
the Joseph Forbes, (1813) Fed. Cas. 7583; De Burgher, op. cit., pp. 186, 213-14, and authori- 

, ties cited; Tiverton, op. cit., p. 3; Atherly-Jones, op. cit., p. 524; Wheaton's Elements, 5th ed. 
by Phillipson, p. 581; Wildman, Institutes of International Law, Vol. 2, p. 295 et seq; Russian 
` Naval Prize Regulations, 1 Russ. & Jap. Pr. Cas, 318; Japanese Regulations, 2 Russ. & Jap. 
Prize Cases, 44. But see the Mercurius, (1798) 1 C. Rob. 80. 

29 Manila Pr. Cases, supra; the Florida, the Siren, the Dos Hermanos, supra, the Sally, 
1814, 12 U. S. 382 (construing the Prize Act of 1812). 

30 The Elsebe, supra, note 28, p. 486. l 

31 3 Bouvier’s Law Dictionary, 8th ed., p. 2723. Wheaton, Captures, p. 52, defines it thus: 
“The seizure of a vessel or goods on board the same, or both, belonging to a real or sup- 
posed enemy, or for some other cause justifiable by the law of nations, under authority 
from the belligerent state, with the intent to divest the actual owner of the property and to 
carry it into port for adjudication before some competent court.’ For other definitions 
see the Alexander, (1813) Fed. Cases, 164; s. c., (1814) 8 Cranch 169; the Resolution, (1805) 
6 C. Rob. 13. ; 

* Procurator v. Gesselschaft, 1919 A. C. 291 (constructive seizure of many scattered 
vessels); La Esperanza, (1822) 1 Hagg. 91; the Edward & Mary, (1801) 3 C. Rob. 305; the 
Rebekah, (1799) 1 C. Rob. 227, 233; the Mary, (1817) 2 Wheat. #83; fe Grotius, (1815) 9 
Cranch 308; the Alexander, (1814) 8 Cranch 169; De Burgher, op. cit., p. 186; Twiss, op. cit., 
p. 332; Tiverton, op. cit., p. 3; Hall, International Law, 1913 ed., p. 158; Wilson, op. ctt., p. 
299; Wheaton’s Elements, by Phillipson, p. 583. f 

33 The Peterhoff, (1865) Fed. Cas. 11025, “When property is captured on land by a bel- 
ligerent, the title passes and is vested so soon as the capture is complete, and the property 
then belongs absolutely to the sovereign,” 
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to seizure, unless ati is patie used for a Lostile purpose. a4 s to property on 
the sea, however, a different rule prevzils despite the efforts of the United 
. States to haveit changed, 3$ and not only is the private property of the enemy . 
liable to seizure, but so is that.of the subjects of neutral states. In view 
of such a fundamental difference in sizuation, it can hardly be contended 
that the same rule should apply.” 

If only enemy property were involved, such a rule might not be objec- 
tionable. By the laws of war, enemy property found afloat is liable to 
confiscation, subject to the exceptions already noted.%* This is certainly 
clear as to publie enemy property. And the prevailing opinion today 
confirms that as regards private enemy property.” “Upon the cnly occasion 
: on which the United States was called upon to make a decision on’ this 
matter during the World War, the Stat» Department came out flat-footedly 


4 Oaks v. U. S., (1899), 174 U. S. 778; the Rita, (1898), 87 Fed. 925; Kirk v. Lynd, (1882), 
106 U.S. 315, 317; 1 Kent. 102, 110; Hall, chay. 19, sec. 7; chap. 30, sec. 4. 

% 2 Halleck 126. 

% Lamar v. Browne, (1875), 92 U. S. 187; Eichardson v. Tipton, (1867), 65 Ky. 202; 2 
Halleck 380-2, 411; Deveraux Court of Claims, sec. 433; J. B. Scott, “Status of Enemy r 
Merchant Ships," this JouRNAL, Vol. II, p. 259. 

: 37 The Peterhof, supra: “The distinction between the capture of property by a belligerent: 
during war waged on land, and,a prize seizure is as definitely marked in consequence, and 
effect, as if the two had no common foundation of authority,” citing Kert and Halleck. 
Compare this with the argument of the Department of State of the United States in Corre- 
spondence relative to Neutral Rights between the United States and Powers represented in the 
Congress at Paris in 1856, p. 12, to the effect that there should be no distinction between 
sea and land rules. 

There are today well recognized exceptions zo the ‘ule that: all enemy property at sea is | 
liable to capture. The Amelia, (1861) Federal Cases 277 (books intended for public library); 
the Paquette Habana, (1900), 175 U. S. 677 (coastwise fishing vessels [but this does not 
apply to deep-sea fishing boats, the Berlin, 1914 P. 264, the Michael, (1904), 2 Russ. & Jap. - 
Pr. Cas. 80; the Alexander, ibid., p. 86; the Lesnick, ibid., p. 92]); the Datfie, (1800); 3 C. 
Rob. 139 (cartel ship); Lawrence, pp. 379-82; Westlake, pt. II, p. 183 ff.; Takahashi, 
International Law in the Russian-Japanese Wer, p. 783. Oppenheim, 3d ed., p. 263, cites 
cases where enemy vessels forced by stress of weather into the port of a belligerent were . 
allowed to depart unmolested. For an extension of the doctrine of the Paquette Habana, © 
supra, see the Manila Pr. Cas., (1902), pp. 254, 278-9. See also J. B. Scott in this JOURNAL, 
Vol. X, p. 105.. 

The exemptions oe named are vessels engaged i in eee work, sartel, and hos- 
pital ships. . 

38 Note 37, supra. . 

39 Wheaton's Elements by Phillipson, p. 581; Sir Frederick Smith, International Law, 5 
ed. ., p. 419; J. B. Scott in this JounNAL, Vol. X, p. 164; Grotius Society Publications, Vol. 4, 
p. xxxiv ff.; Oppenheim 3d ed., p. 263. 

49 Goss v. Withers, emet A 2 Burrows 683; the Buena Ventura, (1898) 87 Sed. 927; White ` 
v. Red Chief, (1870), Fed. Cas. 17556; the Sclly Magee, (1866) Fed. Cas. 18216; the Elle 
Warley, (1862) Fed. Cas. 4871; th® Prince Leopold, (1861) Fed. Cas. 11428; tae Tropic Wind, 
(1861) Fed. Cas. 14186; the M ary Ford, (1793),.3 Dallas 188-198; 2 Halleck 203n; Law- 
' rence, p. 898; Lee, Capture in War, 2d ed., p. 78; T wies, p. 332; J. B. Scots, this JOURNAL, 
Vol. X, p. 105; Memorandum on Status of Armed Merchant Vessels, Minn 2E, 1916, in Naval 
War College, International Law Topics, 1916, p. 104. : : 
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for such arule.! Its basis is found undoubtedly i in the fact that even if the 
property were brought i in for adjudication, as property of the original owner, 
it would of a certainty be condemned. Hence it was felt that as for all 
‘practical purposes the owner had lost his interest in the res captured, the 
title should be regarded as having passed when the capture was. effected. 

Assuming í for the moment that such a rule is desirable in the case of 
enemy property, it by no means follows that it should be applied. when the’ 

‘interest of a subject of a neutral state is involved. It must be taken as 
axiomatic that unless the property captured belonged to an enemy, or,*? if to 
a neutral, were engaged in a transaction which by the law of nations rendered 
it liable to seizure, no right of property can pass to the captor. ` As already 
pointed out,” the right to capture arises out of the fact of belligerency, its 
basis being the right to harass the enemy. But unless the property seized 
were involved in some transaction beneficial to the enemy, & capture of it 
would be outside the scope of the right conferred by belligereney. It must 
be evident then that, if the res belongs to & neutral, and is engaged in no 
unneutral service, a captor can acquire no right of property; at the most, if 
there existed justifiable cause for his action he will have a veld defense 
against being regarded as a trespasser.“ 

So at the outset we are met by a distinction, impossible to avoid, unless 
indeed we are to say that the mere fact of a capture by a belligerent, being’ 
the act of a sovereign state, cannot be questioned. Such a retort avoids 
the issue, for our purpose is not to discover what a belligerent has a power to 

. do, for that is limited only by his strength, but to ascertain what he has a 
‘right to do. And no nation can with impunity disregard those rules which 
have been laid down. by the common consent of mankind, and which are 
founded upon concepts calculated to attain international justice. 

: But this rule is attended also with serious practical objections. To say 
that title passes means that, for all purposes whatsoever, the property cap- 
tured is now that of the captor. He may take it into his own ports, he may 
take it into a neutral port, he may destroy it; if recaptured, it becomes 
prize of the recaptor, who would also have all those rights and pcwers 

' which are involved in the term title. The recaptor is likely to be a co- 


u Matter of the Internment of the German Prize Ship Farn, 2 Diplo. Corres. 139-141: “In 

- the opinion of this government an enemy vessel which has been captured by a belligerent 
cruiser becomes, as between the two governments, the property of the captor without the 
intervention of a prize court. If no prize court is available, this government does not 

“understand that it is the duty of the captor to release his prize, git qagekese to impress him ` 
into service. On the contrery, the captor would be remiss in his duty to his government 

. and to the efficiency of its belligerent operations if he released an enemy vessel because he 
. could not take him in for adjudication.” 

4 The Resolution, (1781), 2 Dallas, 2. 

4 Supra, p. 484. 

* The nature of the right acquired by the capture is discussed, infra, peur HI. 

4 For limitations upon this, see supra, notes 21, 22, 23. 


4 
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national of the original owner, but according to this theory, that would 


. avail the latter nothing, though on principles of natural justice, it would - 


seem. that the original owner should then be revested with his prior interest. 
A more extreme case would arise were the former proprietor himself to 
effect the recapttire. Unless his sovereign granted him, as a matter of grace, 
an interest in what he has captured from the enemy, he would still be de- 
prived of all his property. 

Of greater moment, however, are the questions raised in the determina- 
tion of the enemy or neutral character of the property involved. ^ Whether. 
title has passed between shipper and consignee, between seller and purchaser; 
whether the doctrine of ultimate enemy destinatior or continuous voyage 
is applicable in the given instance, are not matters to be lightly decided. 
Certainly their solution should not be entrusted to the snap judgment of & . 
maritime captor, unlearned in the law, and actuated by a zealous patriotism 
that is most apt to brush over what hé might be pleased to term “technicali- 
ties" of law. Yet upon the correct answer to these difficulties will depend 
the enémy or neutral character’ of the property, a difference, not of degree, 
but of kind. Far better indeed were it to have a rule which would avoid 


.88 much as possible those national animosities which must inevitably arise 


from the confiscation of neutral property on any ground but that of cer- 
tainty. 

Nor is this all. Prize law and procedure prides itself upon its simplicity. 
In so far as is possible, it would seem desirable to have as uniform a rule as 
can be attained, having in mind the two great rights concerned. It is from 
these viewpoints of policy and technique that exception is taken to the 
prevailing view that title to private enemy property, seized as prize, passes - 
when the capture is complete. 

At the outset, it should be stated that an exception must be made in the 
case of public enemy property. That seems to fall naturally irto a distinct: 
and unique category. But it is submitted that apart from such property, 
all other seizures should be governed by the same rule, if thet is possible 
without derogation of the rights of either the belligerent or the neutral.*” 

Assuming the question to arise between the former owner and a pur- 
chaser from the captor, it is clear, that according to the theory that title 
passes when the capture is-complete, such a purchaser would acquire an 


. Indefeasible title. The injustice of that is at once apparent. If it were ' 


ultimately decided that the property had no connection with the enemy, 
the owner is remitted to a claim for damages against the captor, or in modern 
times,-against the sovereign of the captor. The latter may or may not 
allow suit to be brought against it, and if not, resort must be had to dip- 
lomatic channels—the whole a costly, tedious, and unsatisfactory process. . 

Nor would such a purchaser be in an altogether satisfactory position. It 


46 See note 91, infra. 
47 This position is amplified, infra, p. 495, in the.discussion of the modern law. 
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is not to be expected that the neutral owner will tamely submit to being thus 
muleted of his property, and he would contest the right of the purchaser at. 
every opportunity. 

Needless to say, today such a sale has no Pranata: effect. Not a. 
ease has been found arising since the beginning of the nineteenth century, 
where it has been held that a sale before sentence of condemnation would 
‘be binding as against the former owner.” 

As between the original proprietor and a recaptor®™ the matter is further 
complicated by the jus postliminii. It has already been pointed out that. 
under this first rule, the original owner is completely barred the-moment 
capture is complete. But that result was so harsh that ‘‘many arbitrary 
lines were drawn, partly from a policy to prevent too easy disposition of 
the property to neutrals, and partly from equity to extend the jus post- 
liminit in favor of the original owner.” *! Leaving aside for the moment 
the infra praesidia and per noctation rules, it is evident that consistently 
with the theory of immediate transfer of title, we must either deny in tote 
the jus postliminit, or further qualify it by saying that the title does pass, 
subject to being revested in the former owner, if a recapture is effected 
within a certain fixed period. Either form of the dilemma is unfortunate, 
the one as being unduly severe, in that it overlooks the basis of prize law 
as being a compromise between neutral and belligerent rights; the other, in 
` that any period fixed is necessarily arbitrary," and that it adds another 
complication to a situation where the desideratum is simplicity. 

There remains the third situation to consider, where a loss occurs between 
the capture and date of final adjudication. Generally speaking, risk at- 
tends title. It would then follow that the burden of any loss would fall 
upon the captors, no matter how carefully they dealt with the property. 
But it is a paradox to impose a liability for the exercise of a right. The 
right of the belligerent to capture cannot be questioned, and if he acted with 


48 See authorities cited in notes 17, 18, 19, supra. The Henry, (1810) Edw. 192, 195. 
But see Williams v. Armroyd, (1813), 7 Cranch 423. - ] 

49 The Fiad Oyen, (1799), 1 C. Rob. 135, 139, per Sir William Scott: “I apprehend that 
by the general practice of the law of nations, a sentence of condemnation is at present gen- : 
erally deemed necessary, and that a neutral purchaser in Europe during war, does Jook to 
the legal sentence of condemnation as one of the title deeds of the ship, if he buys a prize 
vessel. I believe there is no instance in which a man having purchased a prize vessel of a 
belligerent, has thought himself quite secure in making the purchase, merely because the ` 
ship had been in the enemy’s possession twenty-four hours, or carried infra praesidia—the 
contrary has been more frequently held. e atm 

Compare this with the statement of the same noted judge i in the Santa Cruz, (1798), 1 
C. Rob. 50, 59, to the effect that "the mere unity of principle forms no one rule tc 
regulate the general practice.” ] 

50 Cases of recapture are cases of prize, to be proceeded in as such—the Schooner Adeline. 
(1815), 9 Cranch 244, 284; 1 Halleck 514. i 

51 De Burgher, op. cit., pp. 189-90. 

52 This is discussed more-at length, infra, p. 498. 
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care and reasonable justification, he should incur no liability, irrespective 
of what happens to the property. He is a rightful possessor, and as such 
should not be liable for casualties. 

Clearly then, this first rule will not suffice. Its operation is attended > 
with injustice to the neutral“ (in the fire: and second situatiors), and to the 
belligerent (in'the third situation). Nor does it provide a direct, practicà- 
ble working rule. ‘True enough, international law is not international ethics, 


` and there must be a yielding to the preetical exigencies of the case. But, 


if itis to have any enduring authority, irternational law must be based upon 
the fundamental principles of human rights, and must give effect to the 
common welfare of nations. And nowhere aré these requirements more 
needed than in that part oF the law c? nations which deals with rights : 
arising out of war. 

'The second theory may be thus stated: "By a capture, a 3bip ded not 
become the property of the captor until if is'earried into a port;or fleet of 
the enemy's country, whereby the Roman maxim of bringing thé property: 
infra praesidia is applied.” This rule is also based upon the notion that 
what is necessary to transfer the ownership to the captor is that the latter: 


+- acquire a firm possession. It is then'ar extension of the firs; rule, except 
“that, instead of regarding the deditio as =vidence of complete possession, it _ 
is, insisted that the captor display sufficient strength and power to bring 
-thé captured property safely within his zwn lines. z 


Fundamentally, it is the same as the ärst rule, and what has been said 
about the latter is applicable here. This 2xception must be noted, however: 
the rule of deductio infra praesidia is m-zre fair.to the owner of the seized 
property, for it extends the period in which the jus posiliminii may be 
exercised. For, as it is the essence of tl-s rule that the title does not pass 
until the res is brought infra praesidia, it follows that a recapture at any 
time prior to that will revest the former owner. The conditions attached : 
to the'exercise of the jus postliminii will se taken up in connection with. the 


i ‘per noctation or twenty-four hour rule. 


The twenty-four hour rule grew out of = desire to limit the period i in nih 
"the dt postliminit ‘could be exercised. As Grotius expresses it: ‘But by 


83 This is illustrated by the British practice of refusing compensation for neutral goods 
lost through the destruction of an enemy vessel captured at sea. The American practice 
is contrary, but the English rule is the logical outcome of the doctrine which transfers title 
*o enemy private property immediately upon tae capture. See Oppenheim, op. cit, 3d 
ed., p. 263. 

¥ Ree criticism in emen, op. cit., p. 566n. 

, obsen, op. ci., p. 564. Grotius, Bk. III, Shap. 6, Sec. 3 (Morice’s ssidutin; p. 
ates the rule thus: “Ships aif other things ace said to be taken when they are brought 
she enemy’s harbor, or the place where thei- navy rides, for then there is no hope of 
ery.” The Ceylon, (1811), 1 Dods. 105, 116 
or a full account of the nature and history o- jus postliminii, see Kent's Commentaries, 
‘s ed., p. 109 ff. f 
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& later law of nations, particularly the European, they are accounted lost, 
if they continue twenty-four hours in the enemy's possession." 9 This rule. 
was borrowed from the laws of the Lombards, which limited to twenty-four 
hours the time in which the hunter who had wounded 2 beast might recover 
. it from one who- had obtained possession of it.5 It was first published by 

. &n edict of France in 1584,9 and became the general rule for the greater 
number of civilized nations.9? 

This rule has less reason to support it than either that have been discussed. 
Possession of the captor is regarded as complete when the spes recuperandi 
is gone. It is certainly intelligent to hold, as does the first rule, that the 
capture is effective when the deditio is complete; and it is at least reason- 
able to hold, ‘as does the second rule, that bringing the res infra praesidia is 
conclusive evidence of effective possession. But this rule is neither intelli- 
gent nor reasonable.. It is contrary to fact to say that, in all circumstances, 

' hope of recovery/is Completely gone at the expiration of twenty-four hours. 
And if the rule is based upon the obliteration of the spes recuperandi, and, 
as a matter of fact, that spes is existent at the expiration of twenty-four , 
hours, it is unreasonable and unjust to debar the former owner from the 
opportunity of revesting himself of his property.” It is impossible, in the . 
nature of thifigs, to set a certain period and hope thus to attain justice, or 
even convenience. 

This rule led to all sorts of Sedano as to recapture. It was generally 
held that the recapture revested the former owner with all of his former 
interest,” usually on payment of military salvage, if the property were re- 
eaptured-from the enemy,9 but if it were neutral property, generally, no 
. Salvage was awarded," though it might be under exceptional cireumstances.55 ` 


57 Bk, ITI, Chap. 6, Sec. 3, p. 97, of Morice’s translation. 
58 Grotius, supra; Twiss, op. cit., p. 343. 
5? Wilson, op. cit., p. 209. í ` 
80 See the opinion of the Doctors upon Matters of Prize Law (1568) in Marsden, ‘Law and 
Custom of the Sea, Vol. Y, p. 181. The Ceylon, (1811), 1 Dods. 105-116 (points out the 
widespread adoption of this rule). See also-the Betsey, (1787), 1 C. Rob. 93, 100; the Santa 
Cruz, (1798); 1 C. Rob. 50, 73. l 
*! See Jacobsen, op. cit., pp. 566n., 587. . 
. & Lawrence, op. cii., p. 398; De Burgher, op. cit., pp. 189-90; Woodward v. Lacking, 
(1801), 3 Esp. 286-287 (repurchase by co-national of former owner does not bar the latter). 
8 The Sranfos, (1919), 3 Br. & Col. Pr. Cas. 470 (captor driven off); the Sir Peter, (1815),. 
. 2 Dods. 73 (donation); the Wight, (1804), 5 C. Rob. 315; the Fortuna, (1801), 4 C. Rob. 78; ` 
the Apollo, (1801), 3 C. Rob. 308; Pitt-Cobbett, op. cit., p. 143; Wilson, op. cit., p. 299. 
“ The Alexander, (1815), 2 Dods. 37; the Carloite, (1803), 5. CARIES the War On-i "m, 
(1799), 2 C. Rob. 299. . iat, 
8 The Pontoporos, (1916) P. 100 (recapte fom Gerfhan); the San Francisco, (1810), 
Edw. 279 (treaty between England and Spain); the Sanson, (1807), 6 C. Rob. 410 (because 
‘of the French practice of indiscriminate condemnation); the Eleonore Catharina, (1802), 4 
C. Rob. 156, ace. See the interesting case of the Henry, (1810), Edw. 192 (salvage awarded 
claimant who had purchased vessel at sea for the purpose of restoring if to the owner). 
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The reason for the distinction is this: in the former case, as the enemy would 
most certainly condemn the property, a recapture effected a salving of the 
property, whereas in the latter case, the presumption was that no belligerent 
would condemn a neutral, hence as the property was bound to be released 
anyhow, no service was rendered the owner by the recapture. As to the 
property of an ally recaptured from the common enemy, the principle of , 
reciprocity was adopted.® , 

The basis of this third rule is, theri, the same as that of the first and second- 
firm possession. All that has-been said about those rtles applies a fortiori 
to this one. There is still Jacking that appeal to a judicial tribunal, so 
desirable i in the settlement of international questions. . 

We turn now to a consideration of the fourth rule suggested, namely, that 
title passes to the captor, so as to completely bar the original owner, only 
upon the sentence of condemnation passed by a competent court. This 
rule is supported by the overwhelming weight of authority, both of judicial 
decisions?" and text writers? and is amply justified on principle. 

Before entering into a discussion of the principles undeilying this rule, 
attention should be called to the fact that in the peace treaties concluded 
between the Allied Powers and the Central Powers, at the close of the recent 
World War, it was stipulated that while the Central Powers are to accept 
as valid and binding all decrees of the prize courts of the Allied Powers, the 
latter reserve the right to examine all decisions of the courts of the Central 
Powers.” Except possibly on the ground that such tribunals in their de- 


Where prize abandoned, or possession lost, subsequent captor prevails. The Diligentia, - 
(1814), 1 Dods. 404; Wheaton’s Elements by Phillipson, p. 601. 

8 The Santa Cruz, (1798), 1 C. Rob. 50, 61, 78; Pitt-Cobbett, op. cit., p. 143. 

97 The Sudmark, 1918 A. C. 475; the Odessa, 1916, 1 A. C. 145, 158; the Ionian Ships, 
(1855) Spinks 193; the Neustra De Los Dolores, (1809) Edw. 60, 62; the Falcon, (1805), 6 C. 
Rob. 194, 200; the Nosira de Concieres, (1804) 5 C. Rob. 294; the Henrick & Maria, (1799), 4 
C. Rob. 43, 55; the Flad Oyen, (1799), 1 C. Rob. 135, 139; La Caux v. Eden, (1781) Douglas 
594n. (this note contains a most instructive account of the early law on this subject); the 
St. Joseph, Life of Sir Leoline Jenkins, Vol. 2, p. 776; the Peterhoff, (1865) Fed. Cas. 11025; 
Commodore Stewart's Case, (1864), 4 Wall. 634, 640; the Elle Warley, (1862) Fed. Cas. 4371, 
(1838) 3 Opin. of the Atty. Genl. 377; Sheaf v. Hogsheads, (1800) Fed. Cas. 12730; the 
Resolution, (1781), 2 Dall. 1, 5; the Knight Commander, (1904), 1 Russ. & Jap. Pr. Cas. p. 75. 

The decree relates back to the time of seizure. Anderson v. Marten, 1908 A. C. 334; the 
Odessa, supra; Wheaton's Elements by Phillipson, p. 581. 

88 De Burgher, op. cit., p. 185; Hall, op. cit., 7 ed., p. 807; Jacobsen, op. cit., p. 564; Kent, 
Commentaries on International Law, Abdy’s bd: p. 248; Kent, Commentaries, p. 102; Man- 
ning, op. cit., p. ie AP op. cit., p. 141 ; Smith, op. cit., 5 ed., p. 425; Tiverton, 
op. cit., p. 3; Upton, Maritime Warfare and Prize, 3 ed., p. 287; Wheaton, Captures, p. 274; 
Wheaton, Elements, p. 9; Woolsey, op. cit., p. 252; J. B. Scott in this Jourwat, Vol. X, p. 
105; C. N. Gregory in this Joonan, Vol. II, p. 315. See also Neutrality Rules of Brazil, 
published in Naval War College, International Law Topics, 1916, p. 13. 

$9 Austrian Treaty, Art. 378; Bulgarian Treaty, Art. 296; German Treaty, Art. 440; 
Hungarian Treaty, Art. 361; Turkish Treaty, Art.418. Certainly this is nct to be dssimi- 
lated to the case of the Confederate prize courts. See the Lilla, (1862) Fed. Cas. 8348. 
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cisions had flagrantly disregarded the law of nations, it seems difficult to 
justify those provisions. 

We turn now to an analysis of this last mentioned rule. Mention his 
already been made of the prevailing rule to the effect that as to enemy 
property captured as prize, the title passes at once."? So on the authorities 
today, the situation stands thus: title to enemy property passes once the 
capture is complete; title to neutral property does not pass until the sen- 
tence of & competent court of prize, condemning the res. 
^ This latter proposition rests upon absolutely unanswerable grounds. Un- 
til there is proof that the neutral has rendered himself liable to penalties, 
his goods are prima facte free from seizure. If they are seized, before the 
captor inflicts a penalty of any sort, he must show that the acts of the 
neutral have been such as to give him a right to so do. This can be done 
only through the process of a judicial tribunal, and no right of property can 
pass to the captor until the court has finally adjudicated upon the matter. 

The suggestion is here made that while a natural distinction exists be- 
tween public enemy property, and all other, there is not the same reason 
for a different rule as to enemy and neutral private property. Two reasons 
present themselves—one, the necessity for simplicity in prize law, second, 
the practical difficulties involvec (see supra, p. 489). ` 

As to the first reason, it may be said that nothing is gained by the above 
suggestion, for after adopting i; there would still be two rules. But the 
situation must be viewed as a whole. Factually we find this: the smallest 
number of cases concern public snemy vessels; the next group is composed 
, of private enemy vessels, while the largest is made up of cases involving 

ihe property of neutrals. 

If there is any merit at all in the argument that there should be a mini- 
mum of complication in the law of prize, it would seem desirable to have 
one rule governing the cases mcst frequently arising, bearing in mind con- 
stantly the dual phase of prize law. It has already been shown that so far 
as neutral property is concernéd, both reason and authority are opposed to 
the view that title should pass upon the capture. At the same time, it has 
been conceded that as regards public enemy property there is no objection 
to such a rule; indeed, that would appear to be the natural result. 

That leaves then the second group. If it is possible to have this class 
governed by the same rule as thet of the third, there will be, for all practical 
purposes, but the one rule, for the question of the title of public enemy 


. vessels is never before the courts.”! 


It is submitted that there is no sound basis for  gsifferent rule for enemy 


70 Supra, p. 488. See the Leucade, (1855), 2 Spinks of, 231. De Burgher, op. cit., pp. 
188-9. 

"1 J. B. Scott, in this JounNAL, Vol. X, p. 104: ‘Public armed vessels of the enemy upon 
the high seas are subject to capture, and title passes from government to government, 
without the need for a decision of the prize court.” 


496 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


, and neutral private vesséls. The difficulty has arisen because’ of the con- 
fusion of this question of. title with two other questions—destruction and 
conversion. 

Whether or not the Siptos has the right to destroy what he has captured, 
has long been a moot point. From what has been said about publie enemy 
vessels, it follows that such may be destroyed at the will of the captor. As _ 
to private enemy vessels, by the prevailing view today, such a right exists” 
also though its exercise is rather restricted.” 

As to neutral vessels, however, there is more differénce of opinion." To | 
deny such a right, in the case of a neutral, is consistent with the rule that 
title passes only upon a decree of condemnation of thé prize court. But 
even if the same rule prevailed as to enemy property, it would not be neces- 
sary to deny that right to the captor. ' Destruction is a right arising out of 
belligerency, and is not dependent upon the captor having title. 

As to conversion it is not altogether clear that that right does exist. It 
has been recently doubted by a‘ most learned cornmentator;” and the 
British Government in the matter of the Farn took a somewhat similar 
position"? 

But even if the. existence of the right be granted, it is not fatal to the 
proposition that title to enemy property should not pass until a sentence of 
condemnation. If there be a belligerent right to destroy, Balad of. 
where title is, a fortiori there should be the right to utilize. 

If what has been said is sound, it appears then that this rule may. be 
adopted for enemy private vessels, without derogating in the slightest from - 
the rights of either of the parties concerned. Such à doctrine would operate . 


12 The Leucade, (1855) Spinks 217; the Felicity, (1819), 2 Dods. 381, 385; Atherly-Jones, 
op. cit., p. 589; 2 Garner, International Law and the World War, p. 362 and authorities cited; 
Bentwich, op. cit., p. 93; Lawrence, op: cit., 4 ed., p. 483; Smith, op. cit., 5 ed., p. 420; Memo- 
randum on Status of Armed Merchant Vessels, Naval War College, International Law Topics, 
1910, p. 105. In Oppenheim, 3rd ed., Vol. 2, p. 620, will be found a good discussion of this 
problem. See also the German note on the: sinking of the Wm. P. Frye in 1 Diplo. Corres. 
87. For a contrary view see Woolsey, op. cit., sec. 148. 

73 See authorities cited, supra, note 72. 

^ Memorandum on Status of Armed Merchant Vessels, Naval. War College, International 
. Law Topics, 1916, p. 105: “In case of neutral merchantmen, the right. to sink in any cir- 
cumstances, is.doubtful;" Wheaton’s Elements by Phillipson, p. 799, to the effect that: if 
the captor cannot bring the captured property in, he should release it, even if there be a 
doubt whether it is neutral or enemy. See Smith, op. cit., 5 ed., p. 424, and Oppenheim, 
3 ed., p. 273. 

% Oppenheim, Sd stas A 262, note, in' which he donnie of the Ceylon, (1811), and the 
Georgianna, (1814), 1 DodSw105, 397, as not being decisive on the point. See the Nostra 


. Signora de Rosaria, (1801), 8 “Rob. 10. 


_ ^2 Diplo. Corres. 189-140: “Whatever the previous status of the vessel . . . it 
. would be necessary, before the vessel could be treated by a neutral power . . . asa’ 
German fleet auxiliary, instead of asa prize .. . . that there should have been a finding 


of condemnation of her on some other ground by a competent court.” The American an- 
swer was & flat denial of this contention. 
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as a check upon overzealous naval commanders, and tend to reduce interna- 
tional friction. It is highly desirable that the belligerent be forced to justify 
his conduct before tHe world.’ The records of his court are open to all. 
Yet under the prevailing view, prize court proceedings as to enemy property 
are a mere formality, and might as well be dispensed with. If the distinc- 
tion is to be based upon the enemy character of the property, why insist 
upon court proceedings for the private property and not the public? So 
far as the :belligerent is concerned, he is just as much injured by neutral 
property engaged in unneutral service, as he js by undoubted enemy prop- 
erty. In fact more so, for the former is more difficult to detect. And yet 
under the prevailing rule, greater leniency is shown the neutral property. ` 
Far better would it be to have but one rule, applicable to all the cases that 
„arise in court, thus forcing a great class of international questions into ju-  , 
dicial tribunals for settlement, and providing a uniform rule for all situations. 
It is submitted that the view herein advanced; though as yet without 
much sanction from the books, is sound on principle. Nor is it altogether 
without support. Two recent works—Phillipson’s edition of Sir Frederick 
Smith's treatise" and the last edition of Oppenheim’! contain expressions 
favorable to this viewpoint, which may be taken, perhaps, as symptoms of 
' the present-day tendency. 
The above principles are all applicable i in the case of violations of neutral- 
ity. The authorities are unanimous to the effect that, as between the 
. belligerents, a seizure in neutral territorial waters is valid, and that only . 
the power whose neutrality has been violated can maintain a claim of 
. territory in the prize court.” Unless that sovereign can show special. 
: damages, no damages will be awarded if the res has been destroyed. 
: Where there has been a violation of neutrality, and the courts of the neutral 
country obtain jurisdiction over the res, they may interfere to restore the 
property.? The neutral court will prevail in case of a conflict of jurisdic- 


7? P. 419. “The modern view, however, tends to regard the captor's right as one of 
possession only, which may be transferred into a property right by condemnation of the 
prize court,” ] i 

18 P, 262. “Capture of private enemy property does not vest the property finally in the 
hands of the belligerent whose forces effected the capture. The prize has to be.brought 
before a prize court, which by confirming the capture through adjudication of the prize, 
makes the appropriation by the capturing belligerent final.” 

79 The Dusseldorf, (1920) A. C.°1034, 1037; the Purissima Conception, (1805), 6 C. Rob. 
45, 47; the Vrow ‘Anna Catharina, (1803), 5 C. Hob. 15; the T'wee Gebroeders, (1800), 3 C. 
Rob: 162; the Anne, (1818), 3 ibid., 435, 447; the Adela, (1867), 6 Wall. 266; the Sir Wm. 
Pere, (1866), 5 Wall. 517, 535; the Lilla, (1862) Fed. Cas. 8348; Mop. cit., pp. 488, 494. 

80 The Valeria, 1921, 1 A. C. 477; the Dusseldorf, 1919 JF. 240 (no damages nor costs, 

- vessel released); the Anna (1805) 5 C. Rob. 373 (damagesf&warded). . 

8 The Appam, (1916), 243 U. S. 124; the Marianna Flora, (1826), 11 Wheat. 1, 42; the ` 
Fanny, (1824), 9 Wheat. 658, 668; La Amistad de Rues, (1820), 5 Wheat. 385; D’ Invincible, 
(1816), 1 Wheat. 238, 258; the Alerta, (1815), 9 Cranch 359, 364; the Betsey, (1794), 3 Dallas 
6; Hollingsworth v. The Betséy, (1793) Pet. Adm. Dec. 330; the Juando, (1818) Fed. Cas. 
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tion with a prize court of the captor’s cou:itry.® But unless its (—M 
is involved, the neutral power should make no inquiry. 

Having seen that the rule of the transfer of title being dependent upon 
the decree of a competent prize court, is both sound in principle and sanc- 
tioned by authority, we may now test its actual working by reference to the 
three situations under which, as has been suggested, the question could 
arise. ` 

As between the original owner and a purchaser from th captor, if the 
sale is made prior to the decree, the buyer does not aequire an internation- 
ally valid title. That must follow necessarily from the statement of tke 
rule. But, if before the title thus acquired is impeached, it is confirmed 
by the decree of a competent court, it is considered as “operating retrospec- 
tively, so as to rehabilitate the former title." *: 

The purchaser after sentence by a competent court acquires an unim- 
peachable title, valid the world over. He may even take the res into the 
country of the former owner with safety, for the instrument of condemna- 
tion shows that the capture has been subjected to a judicial investigation, _ 
conducted in accordance with the law of nations. Hence, the former owner, . 
be he enemy or neutral, has no just cause for complaint. 

If there be involved the former proprietor and a recaptor, the interests 
of both are adequately cared for. Should the recapture take place before 
sentence of condemnation, the recaptor is not taking enemy property. If 
the original captor had seized property of his enemy, the recaptor would 
be then acquiring possession of property of a friend. Under that circum- 
stance, he would have no claim to ought but military salvage, for he should 
certainly not claim as prize the property of one who is not an enemy. If 
the original owner were a neutral.to the first captor, and there existed no 
just cause for confiscation, the recaptor would again get possession of the 
property of a friend. And assuming that all the nations concerned will 
act in accordance with international law, the recaptor will have no claim 
for military salvage, for he has not performed a service to the original owner. 

As for the original owner, if he were an enemy to the first captor, he has 
no cause for complaint when his property is seized. But, by the law of war 
his property was liable to capture only by his enemy. If some one not his 
- enemy gets possession, except under a decree of a competent prize court, he 
has no valid claim to set up against the original owner. The latter, how- 
ever, has been rendered a service, for which he should pay. 

If the former proprietor be a neutral in relation to the first captor, and 


7558; the Flad Oyen A) NR 185, 144; Kent, Commentaries, Vol. I, p. 126; Wheaton, 
Captures, pp. 252, 260; 1 Hallec 188. . 

8? Twiss, op. cil., p. 498. i 

8 The Mary Lord, (1796), 3 Dall. at 192. 

% The Falcon, (1805), 6 C. Rob. 194, 200. See also the authorities cited at the end of 
note 67, supra. . 
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assuming the latter wil act in accordance with international law, there 
being no cause for condemnation, a recapture is of no particular benefit to 
the owner, and hence he need pay no salvage. Nor should he lose his 
property, no matter who has the possession. 

If the sentence of a competent court intervenes prior to the recapture, 
the former owner is completely barred. It must then be regarded as the 
property of the one holding under the court decree, and will be governed 
as above outlined. 

The third situation—where a loss occurs between the time of capture, 
either through accident or because of negligence or misconduct of the captor, 
and final adjudication, raises questions of more difficulty. Closely allied to 

- this phase of the matter, is the problem of apportioning the burden, when 
the captor has acted with or without justifiable cause. 

First, when the captor has acted with justifiable cause in making the 
seizure. Seizure by a belligerent is one of the risks the neutral trader must 
encounter during a war.* He is not being punished, even if he is caught 
while engaged in unneutral activity. Buta nation at war may go to great 
lengths in harassing its enemy, and a vigilant attitude toward neutrals is 
nearly always an effective means. 1 

There is justifiable cause when the ship or cargo, iani in and of itself, 
reasonable ground for a belief that it would constitute lawful prize.® In 
the leading case of the Ostsee,” the Judicial Committee of the Privy Council, 
in defining probable cause, adopted the definition laid down by Justice (then 
Judge) Story:9* “If therefore there be a reasonable suspicion of its traffic, 
or a reasonable doubt as to the proprietary interest, the national character, 
or the legality of the conduct of the parties, it is proper to submit the 
cause for adjudication before the proper prize tribunal, and the captors 
will be justified, although the court should acquit without the formality 
of ordering further proof.” In other words, so long as there existed 


8 The Leonora, 1919 A. C. 985. “The office of a court of prize is to provide a formal and 
regular sanction for the law of nations applicable to maritime warfare, both between bel- 
ligerent and belligerent, and between belligerent and neutral. . . . The jurisdiction of 
& court of prize is at least as essential in the neutrals’ interest, as in the interest of the-bel- 
ligerent, and if the court is to have power to release in the interest of the one, it must also 
have inherent power to condemn in justice to the other. Capture and condemnation are 
the prescriptive and established modes by which the law of nations as applicable to mari- 
time warfare is enforced.” The Stigsiad, 1919 A. C. 279 (damages for detention refused, 
though freight allowed). For a complete review of this right of the belligerent and corre- 
sponding risk upon the neutral, see the note of the Secretary of State of the United States 
to the British Foreign Office, of Oct. 21, 1915 (3 Diplo. Corres. ppgg9üseg.). This contains 
also a vigorous protest against the practices of Great Brj as to search and seizure. 
“Neglected Fundamentals of Prize Law,” T. J. Baty, in@0 Yale Law Journal contains a 
résumé of the latter practice. ' 

8 The Bernice, 1921, 1 A. C. 464; The George, (1815), Fed. Cas. 5328. 

87 (1855), 2 Spinks 170. See the rule of this case, infra, note 90. 

88 The George, (1815), 1 Mason 26, 27. See also the Edna, 1921, 1 A. C. 735, 752. 
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justifiable cause, the captors will not be liable for any damages, costs or, 
expenses. ® 

But if the seizure be made weil TAT cause, ihe captor must pay 
costs and damages.” Hard cases arise where the captor, though acting 
bona fide, makes a mistake as a result of which a seizure or loss occurs.9* 
At the-time of the capture, the captor need not assign any reason for his 
action; he acts at his peril?! He is, however, allowed to rely at the trial, 


89 The Dusseldorf, 1920 A. C. 1034, 1041: “Though, as now appears, the captors had no 
; legal right to possession, in placing.the cargo and ship in custody of the marshal, they acted 
in discharge of an obligation of a very binding character from the observance of which it ' 
would be most inexpedient i in any way to deter persons in their position.” The Juando; 
'(1818) Fed. Cas. 7558 at p. 1189: “A seizure as prize is no trespass, though it may be 
wrongful. The authority and intention with which it is done deprives the act of the char- 
acter that would otherwise be impressed upon it. The tort is merged in the capture as 
prize." The Buena Ventura, (1899), 175 U. S. 384; the Tropic Wind, (1861) Fed.-Cas. 
14186. . : l . , , ] 
30 The Ostsee; supra, p. 171. The same rule éxisted in France, ibid., p. 172. The Bernice, 
1921, 1 A. C. 458 (damages awarded for being ordered to British port through mistake as to 
Order in Council) and authorities cited; the Acteon, (1815), 2 Dods. 48 (full compensation 
awarded for destruction of property, it being found that in no wise had the owner contrib- 
uted to the necessity of capturing and destroying his property. The captor had interpreted 
a license as invalid whet it was really valid). The Nemesis, (1808) Edw. 50 (unjustifiable 
capture, costs and damages awarded). P^ ; 
The Edna, 1921, 1 A. C. 785, 749, thus states’ ‘the doctrine of the Ostsee: “The ground 
given for seizing her did not in fact exist, and it was held that the actual captor’s honest 
belief that it did, could not by itself operate as a probable cause for seizure.’ 
In the. Luna, Edw. 190, decided in 1810, a different rule was laid down and the captors 
who had misinterpreted an Order in Council, were given expenses. Five years later came 
the decision in the ‘Acteon, supra, decided with no reference to the Luna whatsoever, The 
Sigurt, 1917 P. 250, involved the same principle. ThE court, however, followed the Luna, 
refusing damages and costs on the ground that the legal question at issue was important 
and not easy to decide.’ This result stresses unduly the belligerent right. Reason and 
justice would appear to favor the result of the Acieon. Such a conclusion moreover, would 
harmonize with the general principle that mistake of law affords no defense. In the Edna, 
supra, the court refused profits earned. In view of the rule that title remains in the original 
owner until sentence of condemnation it is difficult to justify such a result. This would ` 
appear to carry belligerent rights to the extreme limit. For a similar case see the Dirigo, . 
1919 P: 204 (interest refused, though the Crown had the use of the proceecs\of the property 


ultimately restored); the Falk, 1921, 1 A. C. 787, and authorities cited, acc. For American - - 


decisions in accord see the Ariadne, (1812) Fisher’s Pr. Cas. 25, 61; British Consul v. Thomp- 
son, (1799) Fed. Cas. 1899; Gibbs v. Two Friends, (1781) Fed. Cas. 5386; the Paqueite 
` Habana, (1899), 175 U. S. 677. As to wrongful seizures by public ships (as distinguished s 
from privateers) see the Louisa Agnes, (1862) Fed. Cas. 8531 at p. 947. T 
‘ 9: The Leucade, (1855); inks 228, (vessel restored, but without costs or damages be- 
cáuse the validity of the seize depended upon the nice construction of public documents). 
See also the Acteon, note 90, supra, where it is said (p. 52) the claimant will get simple 
restitutio: where he has in some degree contributed to the loss. 
% The Marie.Schroeder, (1800), 3 C. Rob. 147, 182; the Lively, (1812) Fed. Cas. 8403; 
Story, Prize Court Practice, Pratt’s ed., p. 75. 
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P 
on facts unknown to him at, the ne of the capi ‘re, the' effect of which i is 
to withdraw, a strong: restraint upon the fes ty ‘OUS activities of naval 
commanders: 


' Thus while title remains in the original owner and though his property 


be ultimately released, yet if there existed justifiable cause for the seizure, 
not only is the owner refused costs and damages for the injuries he suffered 


' because of the detention, but he may be compelled, in addition, to pay the 


expenses of the captor incurred in bringing the seized property into port.” 


The cases are numerous where expenses have been allowed the captors, 


Which would rather indicate that it is not a very difficult task to convince 
the prize court sitting iņ the capturing country that there existed probable 
cause for the seizure. Cases where the owner has been allowed damages 


. for seizure on the ground of no justifiable cause” are correspondingly few. 


The justification for this right of the belligerent. must be found in the. 


fact of belligereney. To deprive a nation at. war of the right to seize and 


s The Elisa, (1854) Spinks 88; the Edna, 1921, 1 A. C.’735, 752. For a rather extreme 


application of this doctrine, see the Baron Sternland, 1918 A. C. 173, when contraband goods 


- consigned to neutral port are seized on the ground of ultimate enemy destination, existence 


of extensive trade by the re-export of similar goods or the products thereof, from the neutral . 


country to the enemy country, is of itself such strong circumstance of suspicion as divests 
the successful claimant from recovering costs or damage. See, however, the Acteon, (1815), 


2 Dods. 48, 52: “It makes no difference whether the party inflicting the damage has acted 


from improper motives or otherwise. If the captor has been guilty of no wilful misconduct, 
but has acted from error and mistake only, the suffering party is still entitled to full com- 
pensation, provided he has not by any conduct of his own, contributed to the loss.” 

' The Alwina, (1916), 2 Br. & Col. Pr. Cas. 186; the Cathay, (1916), 2 Br. & Col. Pr. Cas. 


i 303 (expenses of detention); the Jeanne Marie, (1855), 2 Spinks 165; the Ostsee, (1855), 


ibid., 170, 171; the Franciska, (1855), 10 Moo. P. C. 73, 92; the Hope, (1813), 1 Dods. 226, 
233; the Christina Marie, (1802), 4 C. Rob. 166; the Catherine and Anna, (1801), ibid., 39; 
the Stert, (1801), 4 C. Rob. 65; the Gute Gesellschaft Michael, ibid., 94 (see also the Jonge 
Hermanus, note, p. 95, where the same result was reached, despite the fact that it was 
represented that the value of the suspected property was less than the amount of the éx- 
penses); the Beurse van Koningsberg, (1800), 2 C. Rob. 169, 173: “If neutrals, must know 
they cannot enjoy the privileges of peace in time of war, without taking some disadvantages 
along with them." The Imina, (1800), 3 C. Rob. 167 (captors allowed their expenses, for 


it is incumbent on them to bring the cargo to RD ; the James Andrews, (1862) ° 


Fed. Cas. 7189. 

But the successful claimant need not pay premiums on insurance effected by the captor, 
the Catherine and Anna, (1801) , 4 €. Rob. 39; the Cairnsmore, 1920 P. 209; S. C., 1921, 1 
A. C. 439. 


Nor is the claimant liable for any costs and expenses unless he is successful, the Drottning . 


Sophia, 1920 P. 200. For a good general discussion of i is problem, see the. Dusseldorf, 


allowed their expenses minus those incurred because of t| sconduct, in the Principe, 


'1920 A. C. 1034, 1038. Even where the captors had been Poenos they were 


'(1809) Edw. 70. This same tenderness was displayed in th€ Peacock, (1802), 4 C. Rob. 185, 


where in awarding damages to the owner because of the misconduct of the captors, the court 
deducted the amount of what would have been the expenses had the captors acted properly. 
See also the Hoop, note 129, infra, 

% See note 90, supra, ; 
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detain vessels suspected of carrying enemy goods, or to confiscate those 
ultimately destined for the enemy, would not only cause innumerable prac- 
tical difficulties, but seriously hinder its conduct of the war. The result 
would be an advantage to the strong belligerent over the weaker neutral, 
for whether the right be conceded or not, a nation in such a case would act 
as its self-interest dictated. But the right has a real foundation, in the 
fact of war: Nor does it, on principle, conflict with the doctrine that title 
to captured property passes only upon the decree of a competent court. > 

Having thus seen that the liability of captors for damages incurred in 
“the detention is governed by whether or not they have acted with justifiable . 
‘cause, attention is now direeted.to the question of the liability of capzors 
when a loss has occurred between the time of seizure and of final adjudica- 
tion. 

Generally speaking, if the captors have acted with due care as regards 
the property seized, no responsibility for loss attaches.” This requirement 
is not satisfied by the care which the captor would give his own property,’ 
but must be more than that. The captor, however, is under no obligation 
of absolute liability.? When a loss occurs, the cause of which may be laid 
to the captor's negligence or departure from the above standard, the success- 
ful claimant must be compensated in damages, even though this involves 


% The conditions under which this right may be exercised, is discussed, infra, under lia- 
bility of the captorsforloss. . : 

The Valeria, (1921), 3 Br. & Col. Pr. Cas. 834 (captor deliberately sank vessel on 
ground was danger to navigation); the Oscar IT, (1920), 3 Br. & Col. Pr. Cas. 588; the John, 
(1818), 2 Dods. 336, 338; the Maria, (1803), 4 C. Rob. 348 (goods stolen from warehouse); 
the Carolina, (1802), 4 C. Rob. 256 (storm); the Catherine and Anna, (1801), 4 C. Rob. 39, 
“but if accident or mere casualty happen, it must fall on the party to whom the property | 
is ultimately adjudged”; Fay v. Montgomery, (1852) Fed. Cas, 4709 at p. 1114: “An 
honest exercise of the discretion necessarily arising out of his command cannot be treated as 
such misconduct in the commander of a public ship, as will forfeit the protection of his fair 
title and render him liable to’ be treated' as a true trespasser.” (Pompe this with the 
statement in the Leucade, (1855), 2 Spinks 228, 231.) ' 

% The Maria, (1803), 4 C. Rob. 348, 353: said should not extend liability of carrier and’ 
innkeeper to persons who “are only to be required to furnish such care'and due diligence, 
as they would apply to their own property.” 

9? The William, (1806), 6 C. Rob. 316, 317 (compare Sir William Scott’s statement here 
with that in the Maria, supra. In this case, Scott specifically rejects the standard he laid 
down in the Maria, but he does not mention the latter case); the Maria, supra, no extraozdi- ` 
nary diligence required; the New Sweden (Aug. 1921) reported in 8 L. L. L. R. 480, 481: “It 
was long ago decided that a captor, by virtue of his-belligerent right of capture, is not an 
insurer, and is under no obligation to insure." : 

19 The New Sweden, tAum921), reported in 8 L. L. L. R. 480, 481; the Catherine and 
Anna, (1801), 4 C. Rob. DN Betsey, (1798), 1 C. Rob. 93, 96: “It is clear law thet a 
bona fide possessor is not responsible for casualties, but he may by subsequent misconduct, 

: forfeit the protection of his fair title and render himself liable to be considered a trespasser 
from the beginning"; the Amiable Nancy, (1817) Fed. Cas. 881; the Anna Maria, (1817), 
2 Wheat. 327; the George, (1815) Fed. Cas. 5328; the Lively, (1812) Fed. Cas. 8403; the 
notion of the cases seems to be that the misconduct relates back and renders the captcr a 


v 
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liability of the sovereign of thé captor. This includes negligence not 
only in effecting the seizure °? or bringing it into port, but also while the 
property is in the custody of the captor pending adjudication. All this 
follows of course if the captor be guilty of wilful 1 misconduct. 95 The dam-. 


ae Ce n ae AE 


ages are based upon the prime cost of the property. ?5 Obligation of care 
and responsibility for lack of it, upon the part of the captor are the condi- 
tions upon which the belligerent right of capture is exercised." It is an 
elementary principle that such a possessor is not liable for casualties, and to 
place upon the captor the obligation of due dare in the premises, is but in 
accord with general principles. The title not passing to the captor until 
final decree, it is but just that the owner should be recompensed for loss due 
to carelessness of the captor. On the other hand, despite the fact that title 
is still in the claimant, and the possession in the captor, so long as the captor 
is lawfully pursuing an ‘undoubted right, a loss is damnum absque injuria. 
The right of the neutral to his property, and the use of it in commerce, un- 
damaged, is equally not to be questioned, but his right is not superior to 
that of the nation at war. Their rights are equal. Superficially, there 
is an apparent inequality, forit may be said that the right of the neutral is 
exercised subject to the right of the belligerent to detain and if necessary, 


trespasser from the start. If so, it is difficult to see why he should then be allowed the 
amount of his expenses, as though he had acted properly (see note 94, supra). 

19 The Oscar IT, 1920 A. C. 748, where it is said that the Procurator-General takes the 
place of the actual captor for all purposes. This liability does not extend to the Admiral 
. of the station, under whom the captor actéd, the Mentor, (1799), 1 C. Rob. 179. See also 

the Louisa Agnes, (1862) Fed. Cas. 8581, at p. 947. However, the government does not 
lose the benefit of a capture because of irregularity by the captor. The Shark, (1862) Fed. 
Cas. 12708. 
1? The Oscar II, supra. 
19 The Principe, (1809) Edw. 70 (ship carried to dangerous port); the William, (1806), 6 
. C. Rob. 316 (refused to take pilot); the Peacock, (1802), 4 C. Rob. 185, 198 (carried to wrong 
port); the Der Mohr, (1800), 3 C. Rob. 129 (refused to take pilot). 

14 The Gerasino, (1857), 11 Moo. P. C. 88, 92: “It is the duty of the captor to send in as 
soon as possible . . . for adjudication . . . in order that speedy justice might be 
done and the property, if illegally seized, might be restored, with as little delay as possible 
to the owner"; the Madonna Del Bur®, (1802), 4 C. Rob. 169 (captor delayed in bringing 
proceedings); the Hoop, (1801), 4 C. Rob. 145 (goods pillaged); the Zee Star, (1801), 4 C. 
Rob. 71 (demurrage allowed because of delay by captor in consenting to restitution); the 
Concordia, (1799), 2 C. Rob. 102 (cargo found deficient after decree of restoration); the 
Corier Martimo, (1799), 1 C. Rob. 287; the Santa Catharina, (1919), 88 L. J. P. 170. 

10 The Dove, (1813) Fed. Cas. 4035 (damages against recaptor for embezzlement); the 
Der Mohr, the William, supra, note 99; the Frie Damer, (1805), & Oftob. 357 (damages to 
the vessel and personal injury to the crew). ` PA 

1% The Lively, (1812) Fed. Cas. 8403, at p. 633, and aufhorities cited. There is herd a 
statement to the effect that there is no case where the voyage has been lost, that the profits 
would be allowed, 

107 The Oscar II, supra; the Valeria, 1921, 1 A. C. 480, 481. For duty of the captor, 
generally, see the Sudmark, 1918 A. C. 475. s 

108 The Stigstad, 1919 A. C. 279, 284. 
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bring in for scrutiny before a‘court of prize. “But this latter is merely a paft 
of the right of the ee "not an additional right. ; 


‘ III 


There remains but one more aspect of'the problem to consider—what - 
sort of interest is acquired by:the captor as à result of the seizure? Clearly: 
he is not to be regarded as a trespasser, nor, under the prevailing rule, has. 
he the title in the largest class of cases—capture of neutral property. The 
authorities are not clear as ta the exact nature of the situation Taa : 

_capture and final adjudication. Sir William Scott speaks of it as an ‘ 
perfect right—a jus persequendi—a right of action‘and no more, no right a 
interest, but a mere right of bringing to adjudication.” °° By others, the . 
property is regarded as being in abeyance or state of legal sequestration 
pending adjudication in trust for the benefit of those who may ultimately E 
be entitled." On the other hand, it Seems that the captor is not required 
to preserve the property in specie. m 

The difficulty of attempting to. categorize the situation is obvious. It 
will perhaps answer the purpose to say, that as the capture is made because 
of certain circumstances and to attain a certain purpose—to wit, justifiable 

. cause and either release or condemnation, the captor acquires an interest 
‘sufficient to enable him to fully avail himself of his belligerent rights. 
As to the interest acquired by the decree of condemnation, the matter is 

less complicated. : There is hardly any exception to the doctrine that the 
captor then holds free from all pre-existing claims against the res.: Hence 
itis that the captors are preferred to the holders of a mortgage! of a bot- 
tomry bond," of a lien for necessaries," of the claim of a pledgee;!!* of the 


109 The Elsebe, (1804), 5 C. Rob. 173, 183. The Susanna, (1805), 6 C. Rob. 48, 51: “While : 
the ship'is at sea, he (the captor) may deliberate and after mature investigation, discharge 
himself of the custody." In another place, he speaks of "their inchoate right as captors.” 
The Lord Nelson, (1809) Edw. 79, 82. ‘See also thé Fanny, (1798) Pet. unin Dec. 309, 322; 

\' Atherly-Jones, op. cit., p. 609. ; 

1? Harlan v. Nassau, (1862) Fed. Cas. , 6066; Kent, Commentaries, Abdy's ed., p. 248; 
De Burgher, op. cit., pp. 185-6; Wheaton, 5th ed. Phillipson, p. 581. See the Peterhoff, 
(1865), 72 U. S. 28, for a vigorous pronquncement to the same effect., 

11 The Zamora, 1916, 2:A. C. 77. ae! ts 

12 See infra, p. 506. 

18 The Emil, (1915), 1 Br. & Col. Pr. Cas. 257 (held by British citizen) allowed mortgages 

. to appear as claimant, the owner not being present; the Tergestia, (1915) 2 L. P. C. 149; 
the Ocean Bride, (1855), 2 Spinks 8, 22; the Aina, (1854) Spinks 8 (held by neutral); the 
* Carlos F. Roses, (1899), 177 U.S. 655, 666 (see p. 669 for citation of English cases); the Buena 
Ventura, (1898), 87 Fed. 9 37 (held by loyal horthern citizen); the Delia, (1862) Fed. 
Cas. 3777; Bulchos v. Darrel, 5) Fed. Cas. 1607; Judgment No. 6 (1918), High Prize 
- Court Judgments— China, p. 25. . 

14 The Tobago, (1804), 5 C. Rob. 218 (held by neutral and executed prior to outbreak of . 
war); the Aina, supra; the Tergesiia, supra; the Frances, (1814), 8 Cranch 418; the M ary, 
(1815); 9.ibid., 126; the Carlos F. Roses, supra. 

ub The Ni assat, (1863) Fed. Cas, 10028; the Battle, (1868), 6 Wall. 498 (repairs and sup- 
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claim for reimbursements of TE f the holder of a ade lien,!$ 
of that of the seller for the unpaid purch: e price,!? of an average claim,” 
of liens in general, and even of seamen's wages. It is broadly stated . 
that the honesty of the transaction is of no effect, and that such claims 
. will not be recognized, no matter how urgent the case, or great the hardship.!^ 

On principle, there seems to be little or no objection to such a result. 
Most of such claims are founded upon private.contract. As a rule the bel- 
ligerent has no access to the original agreement, and would face insuperable 
difficulties in attempting to disprove such claims as collusive. The matter: 
is well put in one case: “If the door were once open for the admission of 
equitable claims and ens, there.would be no end to discussion, and imposi- 
tion, and the simplicity and celerity of prize proceedings, would be alike 
sacrificed.” 125 

A reason of greater moment is that any other position would render ex- 
tremely hazardous ànd practically worthless, the belligerent right of capture 
upon the high seas. It would be a simple matter for an enemy, or a neu- 
tral, to arrange all sorts of claims against his property, and unless this bel- 
ligerent right were superior, naval val power, would, in this respect, cease to be 
of any potency. 
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plies by a loyalist citizen); the Carlos F. Roses, supra; the Tergestia, supra; the Rossia, (1904), 
2 Russ. & Jap. Pr. Cas. 43; Takahashi, op. ci., p. 557. 

18 The Odessa, 1915 P. 2 (held bill of lading as security); affirmed in the Privy. Council, 
1 Br. & Col. P. C. (1915) 544; the Flamenco, (1915), 1 Br. & Col. Pr. Cas. 509, 511; the 
Eumaeus, 1915, 1 Br. & Col. Pr. Cas. 605, 610; the Carlos P. Roses, supra. 

17 Clan Urguhart, (1915), 1 Br. &:C^l. Br. Cas. 498n.; (by British merchants as to freight); 
the Linaria (1915), 2 L. P. C. 286 (by British merchants); the Zda, (1854), L Spinks 331 (by 
neutral on cargo); the Velasco, (1861) Fed. Cas. 16910a (by master for repairs, supplies and 
wages); the Carlos F. Roses, supra. 

18 The Nigretia, (1905), 2 Russ. & Jap. Pr. Cas. 208, Takahashi, op. cit., p. 551, 553. 

u9 The Marianna, (1808) , 6 C. Rob. 24. 

120 The Hoffnung, (1807), 6 C. Rob. 383 (part of cary uo sold before the seizure, to pay for 
repairs. Captor of the condemned cargo claimed contribution.) 

121 The Ariel, (1857), 11 Moo. P. C. 119, 135; Harlan v. Nassau, (1862) Fed. Cas. 6066; 

" Cargo ex Manchuria, (1905), 2 Russ & Jap. Pr. Cas. 69. A 

122 The Sally Magee, (1866) Fed. Cag. 16216. See also the 19050 note 118, supra. 

15 The Ida, (1854), 1 Spinks 331, 341. 

14 The Napoleon, (1862) Fed. Cas. 10012 (claimant was the owner, and his servant, in 
violation of orders; had used the vessel in the Confederate service): 

95 The Delta (1862) Fed: Cas. 3777, at p. 446. 

128 Judgment No. 4 (1919), Judgments of the High Prize Court, China, 18: “According 
to international law, a belligerent has an absolute right to what he has lawfully captured. 
Such acquisition, being original in-character, is free from any,right to the same thing that 
may exist in any third party; a fortiori, the existence ott rights cannot prevent lawful 
capture," Judgment No. 5, ibid., 22, acc. - 

121 The Tobago, (1804), 5 C. Rob. 218, 222-23, where Sir William Scott elaborates upon 
this notion, See 27 Judicial Review 170, 171, for a suggestive comment upon this problem. - 
It may be urged that the same considerations which control in the case of salvage, bottomry, 
and the like, where no question of prize is s involved, are applicàble here. But this has no 
support from the authorities. . " 


^ 
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One class of.cases, however, must be noted, where the captor does take 
cum onere. “That he is held to take cum onere is undoubtedly true, as a 
rule which is to be understood to apply, where the onus is immediately and 
visibly incumbent upon it.” Hence it is that a captor is bound to pay 
the freight upon cargo condemned, when the carrier is a neutral. Jf, 
however, the cargo is composed of a contraband, generally, no freight will 
be allowed, though it appears to be regarded as a matter of discretion. 
The results above reached are in harmony with the rule that title does 
not pass until the decree of a competent tribunal. -The captor acquires 
indefeasible right only at that time .—2a right which is, with but little ex- 
ception, superior to every other claim against the reg in controversy. ; 

In closing, a word may de said about the proposed international court of 
prize. It is obvious that such an institution, functioning properly, would 
do away with many of the difficulties raised by present prize practice. No 
aspersion is intended nor is cast upon the tribunals at present existent. 
But it is believed that the submission of such essentially controversial mat- 
ters to an international tribunal, guided by international law, and unre- 
strained by the municipal regulations of any one state, will best serve the 
ends of justice, and reduce international friction, on this Score, to a min- 
imum. | - i 


128 The Tobago, supra, p. 222. : 

29 The Stigstad, 1919 A. C. 279; the Zolo, (1915) 1 Br: & Col. Pr. Cas. 291; the Juno, 
(1914), ibid., 151 (laid down the rule since followed, of allowing. what is fair and reasonable 
under the. circumstances); the Katwik, (1915) 1 Br. & Col. Pr. Cas. 282; the Vrow Henrica, 
(1803), 4 C. Rob. 343, 347; the Der Mohr, (1802), ibid., 314 (amount of freight decreed ex- 
ceeded value of the cargo condemned); the Bremen Flugge, (1802), 4 C. Rob. 90, 91; the 
Hoop, (1799), 1 C. Rob. 196, 219 (captor’s expenses preferred, however); the Emanuel, 
(1799), ibid., 296; the Amy Warwick, (1862) Fed. Cas.'343 (when neutral has jus in re— 
when he is in possession with a right of retention until a certain amount is paid him, the 
captor takes cum onere); Ship Societe, (1815), 9 Cranch 209; the Hazard, (1815), ibid., 205; 
Antonio Johanna, (1816), 1 Wheat. 159. i 

The captor may also have othər liabilities to discharge. The Sorfarren, (1915), 1 Br. & 
Col. Pr. Cas. 589 (claim for general average); the Chateaubriand, (1916), 2 Br. & Col. Pr. 
Cas. 69. (demurrage, insurance and salvage); the Gothland, 1916 P. 239n. (general average 
and salvage). When the vessel is condemned, the captor may be awarded freight with 
respect to cargo. The Fortuna, 1802), 4 C. Rob. 278. For criticism of this general rule, 
see Holland, Prize Law, p. 758. Ii is a little difficult to see why seamen’s wages would 
not be open and apparent, so as to satisfy the requirements. 

130 The Prins der Nederlander, 1921, 1 A. C. 754 (this discretion will be ids exercised; 
the fact of the ship owner’s knowledge is not by itself decisive); the Jeanne, 1917 P. 8. 

131 This is clear on the authorities, as to neutral property, and should be so, on principle, 
as to enemy, supra, p. 496. : 

12 Convention XII (1907). ` 

13 See discussion in Oppenheir, op. cit., 3d ed., pp. 638 ff., and Smith, op. cit., 5th ed. 
pp. 327 ff. : 
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EDITORIAL COMMENT  . 
THE ANNUAL MEETING OF THE SOCIETY 


` The Eighteenth Annual Meeting of the American Society of International 
Law convened in Washington in the New Willard Hotel at 8:30 o'clock on 
the evening of April 24 last, and when it adjourned on April 26, it had added 
to its record one of the most successful meetings in its lengthening list of 


creditable accomplishments and had witnessed for the first time important 


changes in its effective executive and administrative personnel. 

This was the first meeting since the Society was organized in 1906 that it 
had met without the inspiring presence of its only President, the Honorable 
Elihu Root, who was in California by order of his physician. In his absence 
the meeting was.opened by one of the distinguished Vice-Presidents of the 
Society, the Honorable Charles Evans Hughes, Secretary of State of the 
United States, who two days later was elected to the office of President, 
upon the retirement of Mr. Root as President and his elevation to the 
position of Honorary President. On that occasion the Society sent the 
following telegram of affection and appreciation to Mr. Root at his hotel in 
San Francisco: i i 


The American Society of International Law, meeting in plenary 
session on this twenty-sixth day of April, nineteen hundred twenty-four, 
accepts with profound regret the retirement of its first and only Presi- 
dent since its foundation. 

Although.distressed by the severance of official relations, the members 

are grateful for the eighteen years of affectionate association, and con- 
sider it an inestimable privilege to have been permitted from year to 
year to observe in the midst of their meetings the skill and precision 
with which your presidential addresses—each in its appropriate place— 
have contributed to the growth of the newer and progressive Law of 
Nations. 

The Society and its members in taking this official farewell wish 
you not only health and happiness but many years of further service 
in the sacred cause of international law. 


' Denied the presence of Mr. Root, the Manba of the Society were treated 


` at the opening session to a scholarly address by Dr,James Brown Scott, who. 
. eulogized Mr. Root’s services to international lg# in the form of an epitome 

of his exposition of the subject in the various topics discussed in his | 

' seventeen annual presidential addresses before the Society. An attempt. 


to summarize Dr. Scott’s lengthy and brilliant paper would be futile. It: 
will be found in full in the printed volume of proceedings of the Society. | 
i : 507 
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` Às an i indicatias of the illuminating vontants of the document, Dr. Scott’s 


a concluding paragraphs will be here reproduced: 


I would like to advert, in conclusion, to the remark which I M 
at the beginning of this address, that when Mr. Root’s countrymen are 


as far removed from him as he is from the founders of the Republic, ' 


. they will consider him as worthy of our Revolutionary Fathers. :l 


desire very modestly to concur in this remark and its implications. ' 
And this address, which is longer than I had hoped, but shorter than it. 


should be to set forth his many achiévements, will fail of its purpose, if 


it does not show that Mr. Root’s addresses delivered at the annual: - 
meetings of the American Society of International Law deal with the’ 


, fundamentals of international life and, of international development, 
_ and are, in yery truth, the text of the new law of nations. 
Happily for us, Mr. Root is in the afternoon, not the evening of life; 
his sun is in the Heavens, still high above the mountain-top, and the 
: world is aglow with light! 


‘Secretary Hughes thanked Dr. Scott in the name of thé Society for his : 


“very instructive review B a distinguished. service." “The country is 


fortunate," he continued, “in having had the inspiration and the benefit 


‘of. Mr. Root’s long services. I share the opinion which Dr. Scott has 
voiced with respect to the estima a! the future of the value of Mr. Root's, 


contribution to sound opinion and to the development of an ApFODHatS 
apprecjation of international institutions.” 


The Distinction Between Legal and Political Questions 
The morning session on Friday, April 25th, was devoted to a report. from 


the Committee on the Extension of International Law on the topic of “The 


Distinction between Legal and Political Questions.” ` The report. took the 


form of addresses by four members of the committee: Professor Charles G. 


Fenwick, of Bryn Mawr College, acting chairman in the absence of Professor. 
Jesse S. Reeves, of the University.of Michigan; Professor Edwin M. Borchard, 


` of Yale Law School, Professor Quincy Wright, of the University of Chicago, 


and Professor Manley O. Hudson, of the Harvard Law School. 


Professor Fenwick dealt with the subject i in a preliminary way. He said 


that, in the usage of foreign offices, legal questions are those in which a_ 


dispute as to the respective rights of the parties is governed by a fairly 
definite rule of international law while, in contrast, political questions are 


those in respect of which there is no definite rule of international law marking | 


the rights. and duties in dispute. This distinction, he said, grew out of 
(1) the development o&jnternational law from usage and custom which are 


uncertain and inelastic; (ZWjhe defective organization of the society of nations -~ 


in the matter of an obligatory jurisdiction to develop an international 


customary law and of an international executive agency for the protection ` 


of rights recognized by law; and (3) the right of the individual state to be 
the ultimate arbiter in many “domestice” questions which react upon the 
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welfare of other states. The probleni of the committee, he anida was 


. to study earefully the conditions of international relations to which are,due 


the distinction between legal and po'tical questions which, he thought, 


was one of the fundamental problem ; in the Hevelapment of international . 


law. 
Professor Borchard was of the opinion ‘that the distinction was quite recent | 
and had its origin in the growth and’practice of arbitration. He doubted 
that the existence of an applicable rule of law is important to the conclusion 
to adopt the judicial process. “If the question does not affect what the’ 
nation may deem to be its vital interests, or if it finds that it has less to lose 
by a judicial settlement than by war or any other political method,” it will 


' be submitted to judicial determination. “On the other hand, if the question 


does affect the nation’s vital interests, its origin in a treaty or its dependence 
upon a recognized rule of law, will no; induce its voluntary submission to 
arbitration.” After considering the utility of the distinction, Professor: 
Borchard concluded: 


The prevalent conviction, not without some historical foundation, 
that there are certain questions of vital or’ political interest which can 
only be settled by force should be counteracted by the assertion, sus- 
tained not by history but by reWilly, that there are no questions which 
inherently demand solution by force- and that self-restraint, inspired per- 
haps by a realization of unhappy physical consequences even to the vic- 
tor, may convert almost any international difference into a legal question. 


Professor Wright held that there are “three conditions under which states 
hesitate to appeal to law: (1) where there is no law covering the dispute, (2) 
where there is no tribunal which can be relied on to apply the law impartially, 
(3) where the application of law would not give the results which the state 
wants.” 

As to the first condition he thought that “in practically all quasuone 
international as well as national courts can find a rule, a principle or at 


_ least a standard of law to apply if they take the time, though doubtless on 


many questions it would take a brave man to prophesy before the event 
just what that rule, principle or standard would be." 

The second objection he hoped has been remedied by the sstablishunent of 
the Permanent Court of International Justice at-The Hague. 

The real difficulty, he said, was presented by the third condition as “states- 
men frequently avoid submission of disputes to law, not because they do not 
know the law, but because they know it too well. They frequently desire 


`. to support claims that they feel are justified by economic interest, political 


expediency, or even sound morality, but whichahey are fully aware are not 
justified by law." , Such ques ‘ons, he said, were political questions and 
“the difficulty can only be met by developing the law so that it will afford 
full protection to all claims which are really sound from an international 
point of view.’ . . 
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He then considered at length whether the United States in asserting the 
Monroe Doctrine relied on economic, political, moral or other claims not as 
yet recognized by international law. He concluded that the doctrine is in 
the main supported by international law and treaties, though its most recent 
interpretations rely on political considerations alone. 

Professor Hudson, who, due to his inability to reach Washington in time, 
: delivered his address on Saturday morning, expressed the view that there is 
no hard and fast rule to be drawn between legal and political questions; that 
law is generally the hand-maiden of policy, and it is particularly important 
in international law that we should frankly avoid the inadequacy-of logic for . 
the solution of the problems which have to be. handled; that law is not merely 
a matter of evolution, but of service along with other human agencies to 
develop a solution of current problems which will serve general peace. 

He considered the nature of the questions involved in the bombardment 
' of Corfu by Italy to enforce demands for an indemnity for the murder of 

Italians at Janina upon the boundary commission sent there by the Con- 
ference of Ambassadors at Paris. The Italian Government’s position, 
based on legal grounds and supported by juristic argument, Professor Hudson 
thought, was in truth a.political position, taken for political reasons and that 
there was not very much to gain hggattempting to isolate the legal features 
of the question and dealing with them apart from the political features. 

` The afternoon of Friday was given over to a meeting of the Executive 
Council, and at 4:30 p.m. the members of the Society were received by the 
President of the United States in the White House. About seventy-five 
members attended the reception-and received a.cordial handshake from 
President Coolidge. l 


The Recognition of New States and Governments. 


The session on Friday evening, April 25th, was devoted to addresses on 
the subject of “The Recognition of New States and Governments. Mr. 
Edward A. Harriman, Lecturer on International Law at George Washington 
University Law School, considered the definition of recognition and the 

. distinction between de facto and de jure recognition, the use of which terms 
he thought was misleading in internationallaw. Taking up the attitude 


of the American Government toward recognition of Soviet. Russia as his ^ . 


special topic, Mr. Harriman described Soviet Russia as a government with a 
written constitution, with courts and with a religion called Communism. 
“Like other religions, Communism calls for missionary work, and the. 
Bolshevik Government has supported missionaries in many other countries 
for the purpose of spreading the religion of Communism, with the intention 
of overthrowing the existing bourgeois governments of the unbelievers.” 
Mr. Harriman stated that there is no such thing ‘‘as the right of a govern- 
' ment to recognition, or the duty of another government to recognize it. 
The question is one solely of national policy.” “If it is the policy 
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of the United States to recognize the fact: f the exstence of a new govern- 
ment,” he said, “the Soviet Government is clear entitled to recognition. 
If, on the other hand, the character of that goverrment is to determine the 
policy of the United States in recognizing it, there is ample evidence in the 
history of that government to justify a refusal of rzeognition. The govern- 
ment which has abolished God, abolished private property, repudiated its 
debts, confiscated hundreds of millions of the prcperty of foreigners and 
executed millions of its opponents, can hardly be said to have acted in ac- 
cordance with American ideals." 

The next speaker was Mr. Allen W. Dulles, Chi? of the Division of Near 
Eastern Affairs of the Department of State, who t«5k as his special topic the 
récent attitude of the American Government towa-d recognition of Greece. . 
Mr. Dulles first contrasted the poliey of the Unitec 3tates one hundred years 
ago in the recognition of the new revolutionary steres in Latin America with 
the recognition of Greek independence growing ovt of the revolution during 
the same period. He then g^ve an historical background of the non- ` 
recognition of the Greek sovereigns between 1921 and 1924 and considered 
the arguments for and against recognition. He -xplained the character of 
American relations with Greece during the peric of non-recognition, and 
ended with the recognition of the Greek Goverrment in April 1924. He 
drew the following conclusions: 

1. The Greek precedent indicates the in portant influence of con- 
siderations of general policy upon recognitic.. It is impossible to fix 
definite rules or to state that, given a cer-tin situation, recognition 
should inevitably follow. It must constant; be borne in mind that, 
while circumstances may justify recognition. there is no legal duty to 
accord it. s 

2. The Monroe Doctrine. and the policy of non-intervention in 
Transatlantic affairs have had a very distinct influence upon this 
country’s practice in dealing with the recoznition of new states and 
governments in Europe. In the case of Greece there resulted from 
these policies a disinclination to follow a separate course of action with 
respect to the recognition of a partieular ré: me at a time when other 
Powers withheld recognition and the local siti ation was far from stable. 

3. The Greek precedent also brings out clzarly the modern tendency 
to be less technical in international dealings in matters relating to 
recognition and non-recognition. PrincipEs of common sense are 
applied and, while recognition retains its importance in regulating 
formal international relations, under modern practiee it is being. 
demonstrated that, even in the absence of re gnition, intercourse may; 
by mutual understanding, continue and diplomatic relations be main- 
tained. Non-recognition, plus a severance of diplomatic relations, 
as in the case of Russia, differs essentially f-2m non-recognition plus a 
maintenance of diplomatic relations, as in t1» case of Greece. 


The last speaker on the subject of recognition was Professor John H. 
Logan, of Rutgers College and the State Univscsity of New Jersey, who 
discussed the American attitude toward Mexico. He pointed out two stages 
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in the development of tais attitude, the first ending with the recognition of 
General Diaz in 1877 as to which President Hayes, in a message to Congress, 
said that the custom. of the United States, when such changes of government 
had occurred in Mexico: was “to recognize and enter into official relations 
- with the de facto governnent as soon as it should appear to have the approval 
of the Mexican people and should manifest a disposition to adhere to the 
obligations of treaties and international friendship." The attitude of the 
United States Government toward General Huerta when he came to the 
head of the Mexican Gozernment in 1913 was stated' by Professor Logan to ` 
mark a new policy, by requiring an assurance that outstanding questions 
between the two countries would be dealt with in. a satisfactory mannér 
before recognition would be granted. This departure from previous practice 
was further emphasized >y President Wilson's declaration in 1916 that “the 
Government of the Unit»d States will refuse to extend the hand of welcome 
. to anyone who obtains power in a sister republic by treachery and violence” 
and by the withholding of recognition from the Obregon Government for 
three years ‘because of ais refusal to make. a BOY, which would secure 
American property rights in Mexico. 
. Professor Logan concladed: (1) that — € should not be T" £S à 
punitive or threatening irstrüment, ror for achieving what might be achieved 
in a more friendly way; (2) the question of recognition should not be allowed. 
to become associated in the public mind with any idea of intervention; (3) the 
principle of the treaty prcvision adopted at the Central American Conference 
in Washington, December 1922, against the recognition of governments which 
‘ come into power througl a coup d'état or revolution so long as the freely 
elected representatives ot the people have not constitutionally reorganized , 
the country, should.be extended so as to become an American System, sub- 
scribed to by all. 

The session on Saturday morning , April 26th, was devoted to a discussion 
of the papers dealing wita the distinction between legal and political ques- 
tions. The discussion ` wes long and animated and it was necessary to bring 
it to a close at eleven-thirty o'clock in order to transact the necessary business 
of the Society. The bugness meeting will be dealt with in this comment 
` after describing the papers delivered at the annuab dinner. 


The Annual Dinner 


... One hundred and eighty members and their guests assembled at dinrer 
at the final gathering which brought the meeting to a close.. The Honorable ` 
Charles Evans Hughes, Secretary of State of the United Statos, the newly . 
elected President of the Sciety, presided as Toastmaster. In the course of 

. his opening remarks, Mr. Eughes pointed out the striking distinction between 
municipal law and international law with respect to the ease with which tae 
former is manufactured, waereas the latter “is the hardest thing in the world ` 
to-make.” Although we ere endeavoring to overcome the difficulties due to . 
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the enormous increase in the volume of municipal law, he said, we are doing 
all we can to magnify and extend international law. -Uncertainty is common 
to both, however, he continued, and when we think of the great labor in- 
volved in the efforts to have reasonable uniformity of laws in the States of 
the Federal Union with its homogeneous people, it is not strange “that we 
meet difficulty in the development of law in the international field, with 
different nations, with different histories and traditions, and with distinct 
and conflicting conceptions of national interests.” The only effective way, 
he said, for the maintenance of peace and the reign of law “is through the 
increased disposition of peoples to be reascnable and fair," and that duty 
` begins at home. He concluded as follows: 


We are in a unique position at this time. There is no menace to : 
our security and there is no reason why we should have the slightest 
. apprehension as to our ability to take care of ourselves. There is no 
. reason for any reluctance to be just. Why should we not present to the 
world an example of a people dediceted to justice, to international 
justice? What is there in the way of our expressing as a nation the 
generous sentiments which animate us as individuals? "There is really 
nothing that we need to sacrifice in order to obtain the good will of all 
' peoples on the earth and thus open tke way to make our contribution 
to the advancement of interngtional law. 


Dr. Frank J. Goodnow, President of Johns Hopkins University, who was 
the next speaker, spoke of the contacts of the East with the West. These 
contacts with which we are most familiar, ‘ne said, have been of the last 250 
years, during which the East has been subjected to the political and economic 
domination of the West. Outside of this period, he continued, we are apt 
- to go back to the classical period of 2,000 years ago, but he called, attention ` 
.. to the period in between when there was no European military Power which 
could stand against the power of the East and’ when Mongol or Turkish 

armies always were in Europe as invaders or conquerors, “‘so that if we take 

a long enough view of history . ... I think we can see that the claim of 
- Europe to its inherent military superiority of the Hast is a vain one.” Dr. 
Goodnow pointed to the testimony’ cf European travellers and writers who 
had visited the East which showec thit during the period before the Renais- 
šance the East had a civilization that far outranked the West. "The superior 
civilization of the latter since the Renaissance, he said, was due toscientific 
development, but, he continued, "there is no reason for supposing that 
there is any inherent difference between the East and the West, and the' 
. East is now showing that it is capable also of adopting scientific principles 
and applying scientific methods." He thought that the white races should 
reform their ideas with regard to their inherent intellectual superiority in 
the interest of friendly relations with the East. . 

The next speaker was the honorable Edwin B. Parker, Umpire of the 
‘Mixed Claims Commission, United States and Germany, who gave an 
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account of the work of the Commission. He said that the Treaty of Berlin 
of August 25, 1921, restoring friendly relations between the United States 
' and Germany, and the agreement of August 10, 1922, eonstituting the 
commission, are unique in international relations for 


this is the first instance in recorded history where a treaty, restoring 
friendly relations between belligerents, prescribes what the vanquished 
nation shall pay for, and leaves the amount to be paid to judicial 
ascertainment by. a tr ibunal in the selection of which both nations have 
á voice and before which both are fully heard. - 

The terms of this treaty are consistent with the practical idealism 
that carried America into the war. Here are found no annexations, no 
penalties, and no punitive indemnities, but only provisions for com- 
pensation or reparation for damage inflicted, which is the essence of 

. Justice. 


The last speaker of the evening was the Reverend Edmund A. Walsh, of 


Georgetown University, late Pontifical Relie? Envoy to Russia, who de- 
scribed the situation in Russia and expressed his views as to the conditions of 

` eventual intercourse between that country and the United States. “It is 
absolutely beside the mark," he said, *for those entrusted with the destinies 
of the American commonwealth to be bombarded with evidence 
pürporting to establish the great trade possibilities in Russia, or the practical 
failure of Communism, or the new economic policy, or the attempts to 
establish a public school system, or balance the budget and stabilize the 
currency,” for “these particular signs of a return to right reason still leave 
the depths of the Russian problem untouched.” He said that an entirely 
new state of conditions has been created by the Soviet Government which 
render the old criterion of recognition inadequate. The United States is 
asked to recognize, “not Russia, which no longer exists as a treaty-making 
Power, but a Union of Socialist Soviet Republics of the World ; 
intended to embrace, eventually, the entire world, every other country, 
including America, being invited to join as a constituent state, and whenever 
the invitation is refused, the pee cerns country is to he forced into the 
Union by revolutionary uprisings.” : 

Even if such subversive propaganda be not conducted in America, the 
speaker continued, the conditions under which foreigners must live and do 
business in Russia under Soviet law are such as to deprive them of what 
Americans regard as their inalienable rights, and which cannot be considered 
as falling within the zone of negotiable issues. Among the disabilities. of 
foreigners in Russia, he mentioned the inability to acquire property and-the 


confiscation of property formerly owned, the requirement for the admission - 


of the state as a partner in business enterprises, the deprivation of control 
over the raising and education of children, and the inhibitions against helping 
one’s native country if it happens to be a section of the international bour- 
geoisie which do not allow equal rights to the Communist system of owner- 
ship. “In fact, in all his dealings with Soviet justice, which is admittedly 


is 
A 


les 
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elass justice, the American taking up residence in Russia must never over- 
look the fact that his life, as well as his property, is to all intents and purposes 
at the disposal of the Central Executive Committee." 


Business Meeting 


The business of the Society was transacted at the Saturday morning 
session of the Society, at three meetings of the Executive Council held in 
the afternoon of April 25th, the morning of April 26th, on May 22d, and at ` 
a meeting of the Executive Committee held on May 13th. 

At the session held on Saturday morning, April 26th, the Society, in 
addition to electing Mr.' Root Honorary President and Mr. Hughes Presi- 
dent; as previously stated, elected the following Vice-Presidents and mem- 
bers-of the Executive Council to serve until 1927: 


Vice-Presidents 


Hon. Chandler P. Anderson Hon. Henry Cabot Lodge 
Hon. Simeon E. Baldwin Hon. John Bassett Moore 
Mr. Charles Henry Butler Hon. William W. Morrow 
Mr. Frederic R. Coudert — Hon. Oscar S. Straus 
Hon. Jacob M. Dickinson Hon. George Sutherland 
Hon. George Gray Hon. William H. Taft 
Mr. Charles Noble Gregory Dr. James Brown Scott 
Hon. David Jayne Hill Prof. George Grafton Wilson 
Hon. Robert Lansing Mr. Theodore S. Woolsey - 
Executive Council to serve until 1927 
Prof. Cephas D. Allin, Minn. Mr. Frank L. Polk, N. Y. 
Mr. William C. Dennis, D. C. . Hon. Henry W. Temple, Pa. 
.Prof. Manley O. Hudson, Mass. Mr. Charles Warren, D. C. 
Prof..John H. Latané, Md. Mr. Lester H. Woolsey, D. C. 


Dr. James Brown Scott had previously given notice to the Executive 
Council of his intention to withdraw from the office of Recording Secretary 
of the Society and Editor-in-Chief of the American Journal of International 
Law, and the following statement of appreciation of his services, prepared 
by a committee of the Council, was read by Mr. A. K. Kuhn, unanimously 
approved by the Society and ordered to be printed in the Proceedings: 


After eighteen years of faithful and untiring service, Dr. James 
Brown Scott has indicated a desire to retire from his long service as Re- ' 
cording Secretary of the Society and as Editor-in-Chief of its JOURNAL. 
The Executive Council does not wish the occasion to pass without an 
expression of its profound regret at the loss of Dr. Scott’s services in 
both these offices, and desires the members of the Society to under- 
stand that only after persistent efforts to have him reconsider his 


516 


. THE AMERICAN JOURNAL oF INTERNATIONAL LAW 


pena and his determined refusal so to do that it has been willing 


' gracefully, though reluctantly, to accept the situation. 


Dr. Scott was not merely one of the founders of the Society, ‘but’ the 
one upon whom the chief burden fell in executing the plan ‘and in 
carrying it forward to success. He brought to the Society from the 
beginning, and has continued to evidence throughout, a genius for 
organization, high scholarly iceals and an untiring’ industry without 
which the Society could not have been the force that it now is in the 
study of international law and in the establishment of better inter- 
national relations on the basis of law and justice. 

As Dr. Scott is by no means retiring from his activities in the Society, 


_but only from the burdens of active office, it is not intended to review 


. his achievements or public services, but only to emphasize that he has 


never permitted other positions i in government and unofficial service to 
interfere either with the efficient administration of the Society’s affairs 


as Secretary, nor with the scholarly direction of its JOURNAL, to which he -- 


contributed not only numerous articles but the chief body of editorial 


' comment. That both phases of the Society's activities should have con- 


tinued successfully through the difficult years of the war is due to the 
wise counsel of our distinguished President, Mr. Root, and others, but 
particularly to him upon whom, in large measure, the detail work fell. 


.We are especially indebted to Dr. Scott for systematically ‘and ably 


bringing to the notice of our members both the problems confronting 
our government and the solutions arrived at in that period, so momen- 
tous in its effects upon international law. 

The committee asks that this memorial. be received by the Society, 
and be printed in the Proceedings as a mark of its deep appreciation of 
his long years of faithful service and of its hearty good wishes for his 
happiness and continued usefulness. 


On behalf of the committee appointed by-the Executive Council at ite P 
meeting last year ! to consider an amendment which would clarify the mean- 
ing of Article VII of the Constitution, Mr. Kuhn also read the following 
` draft of an amendment which will ba duly notified io the members i Mie 
Society for action at its next annual meeting: 


Resolved, 'That Article 7 of the Constitution of the Society. sank 
to resolutions be and the same is hereby amended by inserting. after ` 
the first two words of that article, the following clauses: 

. Relating to the principles of international law or to international 
relations, " so that the article will read as follows: i 

“All resolutions relating to the principles of international law or to 
international relations which shall be offered. at any meeting of the 


: Society shall, in the discretion of the presiding officer, or on the demand 


of three members, be referred to the appropriate committee or the 
Council, and no vote shall be taken until a report shall have been made 
thereon.” 


In this connection, the Society adopted. the following resolution offered 
. by Mr. Kuhn: ' ~ 


Resolved, That a doni of seven be appointed by the President 
to make a ‘study of the Constitution of the Society with a view to con- 


1 Proceedings fcr 1923, p. 137. 
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sider the advisability of amendments thereto for bringing it more into 
line with the experience and needs of the Society after the eighteen 
years of its existence, and that the amendments proposed by it be 
printed in the notice of the next annual meeting as required by the 
' amendment clause, for action by the Society at its next annual meeting. 


Upon the recommendation of the Executive Council, the Society elected 
to honorary membership M. Charles Lyon-Caén, formerly Dean of the 
University of Paris, 2 member of the Institute of France, perpetual Secretary 
of its Academy of Moral and Political Sciences, and President of the Cura- 
torium of the Academy of International Law at The Hague. 

Before adjourning the Society adopted a resolution in memory of the late . 
Justice William R. Day, one of the Vice-Presidents of the Society, who died ` 
on July 9, 1923. - 

At the meeting of the Executive Council which followed immediately after 
the morning session of the Society, Admiral William L. Rodgers was elected 
chairman of the Council and the following members were elected to the 
Executive Committee: 


Chandler P. Anderson David Jayne Hill 
Charles Henry Butler James Brown Scott 
Charles Noble Gregory Judge Kathryn Sellers 


George Grafton Wilson 


Dr. Scott subsequently declined to serve, and Mr. Robert Lansing was 
elected to the vacancy at the meeting of the Council on May 22d. 
` Mr. Charles Henry Butler expressed his desire to retire from the office 
of Corresponding Secretary, which he had held since the organization of the 
Society, and the following resolution of appreciation of his services was 
adopted: 

The Executive Council of the American Society of International Law 
at its meeting on April 26, 1924, desires to express its regret at Mr. 
Charles Henry Butler’s retirement from the post of Corresponding 
Secretary, which he has held from the organization of the Society on 
the 12th day of January, 1906, until the present day. 

It avails itself of this occasion to express formally its appreciation 

-of Mr. Butler’s services, not only as Corresponding Secretary, but as a 
member of the Council, of the Executive Committee, and the other 
committees of the Society since its organization, and expresses its great 
pleasure that the services rendered without stint to the Society in all 
its activities will be continued by Mr. Butler in his capacity as Vice- 
President of the Society, and as a member of the Executive Council and 
of the Executive Committee. 


The Honorable Charles Cheney Hyde was thereupon reélected Treasurer, 
Mr. George A. Finch was elected Recording Secretary, and Mr. William 
C. Dennis, Corresponding Secretary. At this meeting and at the meeting 
on May 22d, the Board of Editors of the AMERICAN JOURNAL OF INTERNA- 
TIONAL Law was elected as follows: 
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Honorary Editor-in-Chief: Jawes Brown Scott, Washington, D. C- 
` Editor-in-Chief: George Grafton Wilson, Harvard University. 
Managing Editor: George A. Finch, Washington, D. C. ` 
. Chandler P. Anderson, Washington, D. C.. 
' Edwin M. Borchard, Yale Law School. 
Philip Marshall Brown, Princeton University. 
William C. Dennis, Washington; D.C. 
_ Edwin D. Dickinson, University o? Michigan. 
Charles G. Fenwick, Bryn Mawr College. 
James W. Garner, University of Michigan. 
David Jayne Hill, Washington, D. C. . 
. Manley O. Hudson, Harvard Law School. 
Charles Cheney Hyde, Washington, D. C. 
Arthur K. Kuhn, New York City. | 
Ellery C. Stowell, Washington, D. C. 
Quincy Wright, University of Chicago. 
The appointment of committees was referred to the Executive Committee, 
and at a meeting held on May 13th, the Committee appointed the following: 
` Standing Committee on Selection of Honorary Members: George G. Wilson, 
Chairman; Charles Cheney Hyde, Ellery C. Stowell. 
Standing Committee on Increase of Membership: Oscar S. Straus, Chairman; 
Philip Marshall Brown, Arthur K. Kuhn, John H. Latané, Cephas D. Allin. 
Committee on Annual Meeting: Lester H. Woolsey, Chairman; Philip. 


Marshall Brown, David Jayne Hill, John H. Latané, Charles Warren, Judge ' 


Kathryn Sellers, Thomas Raeburn White; ex officio: William C. Dennis, 
Corresponding Secretary, and George A. Finch, Recording Secretary. 

&- Committee for the Extension of International. Law: Jesse S. Reeves, Chair- 
man; Edwin M. Borchard, Charles G. Fenwick, Charles Cheney Hyde, 
Manley O. Hudson, Fred K. Neilsen, Quincy Wright. 

The full text of all addresses, a verbatim report of the oral discussions, 
as well as the minutes of the meetings of the Executive Council and’ Execu- 
tive Committee and the financial reports, are printed in the volume of 
Proceedings, which is ready for distribution to all members and others who 
have sent in the subscription price. ($1. 50). 

Gxonax A. Finca. 


THE NEW IMMIGRATION LAW AND THE EXCLUSION OF JAPANESE 


The Act approved Mex 26, 1924, to be cited as the “Immigration Act 
of 1924,” is the first formal exclusion act adopted by the United States 
in respect to Japanese immigrants. A practical, as distinct from statutory, 
method of exclusion has been in effect since 1908 through the voluntary 
policy “adopted by Japan in pursuance of the -‘‘gentlemen’s agreement"; 
but after sixteen years of operation this method has now been superseded. 


J 
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The terms by hich the new Boll of exclusion is Has effective are 
concise. Section 13 (e) of the law of 1924 provides that ‘“‘no-alien ineligible . 
‘to citizenship shall be admitted to the United States.” Exceptions are 
made in favor of government officials, tourists, seamen, and persons coming 
for purposes of trade, who are not technically “immigrants,” and in favor 
“of immigrants previously admitted and returning after temporary absence 
abroad, ministers of the gospel'and college professors who come to carry 
on their vocation, and students who enter for purposes of study, the latter - 

groups being technically described as ''non-quota immigrants." . The 
group of ministers of the gospel and college professors may bring with them 
their wives and children under eighteen years of age. 

As is well known, the naturalization laws oi the United States were from 
the beginning limited to “free white persons," the only subsequent modi- 
fication being made in 1875 in favor of aliens of African nativity and per- 
sons of African descent. After a series of decisions in the lower courts,! 
in which the term “white persons" was interpreted to mean persons of 
what is popularly known as the “Caucasian race," the Supreme Court of : 
the United States finally decided, on November 30, 1922, in the case of; 
Ozawa v. Vane States,? that one who is “of the Japanese race and born 
in Japan" was not eligible to citizenship. -The exclusion from the United 

. States, therefore, of aliens ineligible to citizenship is as specific in meaning 
as the.exclusion of the Japanese nominatim. 

A preliminary question of current interest, although aly incidental to 
the legal issues involved in the new law, is raised by the conduct of Am- 
bassador Hanihara in writing a note of protest to Secretary Hughes on 
April 11, 1924, while the bill was under discussion by Congress. The 
ambassador pointed out the existence of the gentlemen’s agreement of 

- 1907 and, while not questioning the sovereign right of the United States ` 
to regulate immigration, asked of the government “simply that proper 
consideration ordinarily given by one nation to the self-respect of another." 
In conclusion the ambassador expressed his realization, shared, as he be-. 
lieved, by Mr. Hughes, of the “grave consequences” which the enactment 
of the measure retaining the particular provision would bring: upon the 
otherwise happy and mutually advantageous relations between the two 
countries. 

The ambassador’s letter was made pablis by the Secretary of State in 
an effort to avert legislation which Mr. Hughes had opposed from the ` 
start. Instead, however, of accomplishing that object, the letter was in- 
terpreted by both houses of Congress as a “‘veiled threat," with the result 
that the bill was promptly enacted into-law, in the case of the Senate by 
a vote without roll call. 

There is no doubt that as a matter of technical procedure it was in viola- 


1 In re Saito, 62. Fed. 126, appears to be the first case in which a J: apanese was involved. 
2 For the text of the decision, see this JOURNAL, January, 1928, p. 151. 
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tion of diplomatic custom for an ambassador to express his views upon ' 
pending legislation, and the suggestion of the “grave. consequences” which 
might result from the passage of the bill added to the breach of good form. 
-On the other hand, apart from the merits of the case made out by Mr. 
Hanihara, it would seem desirable that the old rule of diplomatie non- 
interference should be modified to the extent of permitting a friendly ex- 
pression of views by a foreign government pending the passage of legis- 
lation which, it is foreseen, will have unfortunate, even if legally justifiable, 
consequences. Especially would this seem to be true in the case of a gov- 
ernment such as that of the United States, in ». nich the initiative in legis- 
lation is in the hands of one department of the goyernment and the gen- ` 
eral conduct of foreign relations in the hands of another department. 
Coming to the technical legal aspects of the exclusion provision, the 
general principle is accepted that, in the language of Justice Gray, “every 
sovereign nation has the power, as inherent in sovereignty, and essential 
to self-preservation, to forbid the entrance of foreigners within its dominions, 
or to admit them only in such cases and upon such conditions as it may 
see fit to prescribe."? The general principle would appear to cover not. - 
merely a uniform rule applied to all states, but even a discriminatory rule 
where the grounds for the discrimination are well founded. The equality ` 
. of states as a principle of law would appear to come into the question only 
. when the conduct of the nation taking such action was purely arbitrary. 
No issue has been raised as to the discrimination shown in the denial of 
citizenship to the Japanese under the existing naturalization laws. 
, Following the passage of the law, the Japanese Ambassador presented 
to the Secretary of State on May 31st a formal protest against its provisions. 
The protest called attention to the treaty of commerce and navigation of 
February 21, 1911,* and, while reserving for a later occasion the technicai 
legal question whether the provisions of the Immigration Act were incon- 
sistent with the terms of the treaty, pointed out that the new legislation ` 
was “in entire disregard of the spirit and circumstances that underlie the 
conclusion of the treaty.” 
The treaty in question Superseded the treaty of November 22, 1894. 
Article I provides in part: i 
The citizens or subjects of each of the high contracting parties shall 
have liberty to enter, travel and reside in the territories of the other to 
carry on trade, wholesale and retail, to own or lease and occupy houses, 
manufactories, warehouses and ships, to employ agents of their choice, 
to lease land for residential and commercial purposes, and generally 
to do anything incident or necessary for trade upon the same terms as. 
native citizens or subjects, submitting themselves to the laws- and 
regulations there established. 


3 Nashimura Ekiu v. United States, 142 U. S. 651 (1892). 
4 For the text, see Charles, Treaties, etc., 77, and Supplement to this JounNar, Vol. 5 
(1911), p. 100. 
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Article IV of the treaty provides for reciprocal freedom of commerce and 

. navigation, and ‘contains the usual most-favored-nation clause. It should 
be noted that Section 3 of the new immigration law expressly excepts, as 
not being technically ‘‘immigrants,” persons coming within the scope of 
Article I of the treaty of 1921. 

. ‘It is difficult to see how even the strictest interpretation of the terms of 
Article I can be made to include a liberty of Japanese citizens to enter for 
purposes of permanent settlement and incorporation into the economic 
and social life of the community: as distinct.from entry for mere purposes 

' of trade. Considering how vital a matter the regulation of immigration by 
ihe United States might become at a later date, it is not to be believed that 
the government would barter away the right except by the most’ explicit 
terms. Any doubt must be resolved in favor of the party alleged to have 
so bound itself. 

Annexed to the signature of ihe treaty of 1911 was a “Declaration” by 
which the Japanese plenipotentiary announced that his government was 
“fully prepared to maintain with equal effectiveness the limitation and 
control which they have for the past three years exercised in regulation of 
the emigration of laborers to the United States.” The presence of this 
declaration might, on the part of Japan, be argued to imply a grant by the 
foregoing treaty of privileges which it was thereby announced Japan would 
not avail itself of. The argument, however, is seen to be of no weight 
when consideration is taken of the fact that the negotiation of a treaty of 
commerce and navigation would have been normally an occasion for reduc- 
ing the terms of the agreement of 1907 to the form of a convention, and that 
it was the desire of the United States to spare Japan the humiliation of 
such a procedure that led to the alternative adoption of the appended dec- 
laration. Thus far the United States Department of State has not pub- 
lished the minutes of the “conversations” which attended the negotiation 
of the treaty. 

Apart from the treaty of 1911, what was the force of the “gentlemen’s 
agreement" upon its own merits? The agreement, embodied in a series: 
of diplomatic exchanges between the two governments but not reduced to 
a formal draft, consisted in a voluntary undertaking on the part of Japan 
to take administrative measures designed to check the emigration to the 
United States of Japanese laborers. In return the United States Govern- 
ment was to undertake to recommend to Congress to refrain from resort- 
ing to formal exclusion legislation. While for obvious reasons the agree- 
ment was not reduced to writing, it would seem that it was none the less 

. & contract to be carried out in good faith on both sides, although lacking in 

the status of a treaty under the United States Constitution. On its side 

' Japan alleged, in the note of May 31st, “the patient, loyal and scrupulous 
observance” of the agreement down to the date of the exclusion law. It 


i 


| appears that, from 1908-1923, some 8,681 Japanese have been admitted to 


| 
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. the eountry, inehidiag all disce, E thie’ 578 entering on an average . 
annually it is claimed by Japan only 146 have been laborers. 
~ Cculd the agreement be abrogated legally by the United States upon 

its ovn unilateral motion? Again, it is diffieult.to. see the foree of the 

Japaxese contention. The rule of strict construction precludes the sug- 

gesticn that an agreement without time limit could bé regarded as binding 

ihe, lands of the United States for an indefinite period, subject only to the 
wilirgness of Japan to release the United States from the obligation. ` 

' Moreover, the agreement was.between the Government of Japan and the ' 
Depextment of State, not between Japan and' the United States, and it 

‘did mt pretend to restrain Congress except in so fas as the Executive De- 
partment might do so by way of recommendation. 

, Or the other hand, the passage of the law of May 26, 1924, quite clearly 
relea-es the Japanese Government from any obligations assumed under 

, the‘ *gentlemen' s agreement." This result the Japanese Ambassador frankly 

annoanced in his note of May 31st, saying that it would henceforth be 

impcssible for Japan to continue the undertaking assumed by the agree- 
ment Asa matter of practical administration, it may be noted that under 

the azreement Japan had refrained from issuing passports to Japanese labor- T 

ers te go to the continental territory of the United States. Instead of a Bue 
port. the Japanese immigrant will now need a consular “immigration visa" 
issucl by a United States consul in Japan, in default of whieh he cannot 
ente- the United States. President Roosevelt’s executive order of March 

14, -907, will still operate to deny admission to Japanese laborers whose 
passports might read to Canada.or Mexico and who might seek to enter. 
the Jnited States from those countries, but J apan will be under no obliga- 
tion to supplement this measure by a continuation of the “strict control” 

: hitherto exercised over the emigration of Japanese laborers to territory con- 
tigucus to the United States. 

But if the Japanese protest against the exclusion provisions of the Immi- 
graton Act is weak on the side of law, it is strong on the side of common 
intemational courtesy and decent neighborly conduct. Between nations, 
as between citizens of the same state, there are rules of intercourse which, 

' however clearly they may lack the force of legal obligations, are none the 
less undamental conditions of friendly relationships. "Thé term “comity” 
is frequently used in diplomatic intercourse to indicate rules of conduct. 
or methods of procedure which. correspond roughly to the conventions of 
social life within thè local community. The Japanese note of May 31st 
refers to the “ordinary rules of comity” as having been disregarded by the 
Act of Congress. Whether or not comity in its technical sense is applic- 
able-to a case of the present kind, there are at least the canons of gcod man- 
ners and the rule of fair consideration of the effects of one’s legal act upon 
‘a friendly country. Mr. Hanihara’s note of April 11th asked of the United 
States "simply that proper consideration ordinarily given by one nation 


: : EDITORIAL COMMENT 525 


enemy territory, except for requisition under compensation. Articles 46 
` and 47 of the Hague Regulations of 1899 and 1907 expressly stipulate that 
"private property may not be confiscated” and “pillage is formally pro- 
hibited.” Latifi, an English specialist writing on the subject in 1909, felt 
justified in saying: 


Will the conscience of civilized mankind permit a return to what 
appeared even to the rough Barons who extorted the Great Charter 
from King John to be too harsh a system, or is the private property of 
the citizens of the hostile State to remain inviolable within a belligerent's 


jurisdiction as it practically is in hostile territory under military 
occupation? 


_ The enormous improvement in the means of communication, and the 
increased sense of solidarity amongst civilized nations, have made a 
return to the older principle impossible. 


Even during the recent war, as late as 1918, and therefore’ long after the 
Trading with the Enemy Acts, the English House of Lords and other courts 
reiterated the time-honored doctrine that “It is not the law of this country 
[England] that the property of enemy subjects is confiscated. Until the - 
restoration of peace the enemy can, of course, make no claim to have it 
delivered up to him, but when peace is restored he is considered as entitled 
to his property with any fruits it may have borne in the meantime.” 8 ` 

Such was the state of the law, based upon the soundest of economic 

- principles, when the Peace Conference met in 1919. To the astonishment 
of many students of international law, somewhat familiar with the history 
and reasons for the rule dictating the immunity of private enemy-owned 
property, there issued from the Conference in the form of Article 297 of the 
Treaty of Versailles, and embodied also in the other peace treaties, the 
following provision: 


Subject to any stipulations which may be provided for in the present 
treaty, the Allied and Associated Powers reserve the right to retain and 
liquidate all property,- rights and interests belonging to 
German nationals, or companies controlled by them, within their 
territories, colonies, possessions and protectorates, including territories 
ceded to them by the present treaty. 


The proceeds were to be devoten to the payment of private debts and public 
reparations, and the enemy country was to compensate its expropriated 
nationals. 

Thus, at one stroke of the pen an institution which was deemed im- 
pregnable and fundamental to the existing economic order, and the history 


7 Latifi, op. cit., p. 48. 7 

* Lord Finlay, now Judge of the Permanent Court of International Justice, in Stevenson 
v. Aktiengesellschaft für Cartonnagenindustrie [1918, H. L.], A. C. 239, 244. See also Lord 
Haldane in same case, ibid., 247; Lord Parker in Daimler Co. v. Continental Tyre and Rubber 
Co. [1916], 2 A. C. 307, 347; Lord Birkenhead in Fried Krupp A. G. v. Ocronera (1917), 88 
L.-J. Ch. 304, 309; Cardozo, J. in Techt v. Hughes (1920), 220 N. Y. 222, 128 N. E. 185. 
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, and economic basis of which could hardly have been adequately realized by’ 

‘the treaty-makers, was temporarily, at least, undermined. . This cannot be 
deemed a service to mankind, nor in the long run, to the participating 
countries. If, as is commonly assumed, one of the principal functions of 
law is to insure the security of acquisitions, one cannot fail to remark how . 


seriously that funetion has been impaired. Indeed, this reversion on 


momentary provocation to a primitive custom may well justify: the con- . 


- clusion that probably few of the hard-won victories of civilization establish- ` 


` ing the supremacy of law over violence bear any assurance of permanence. 

For a temporary gain of a few millions within easy reach, the clock has been 
turned back several hundred years and there has been revived an ancient 
barbaric practice which is likely to do incalculable tarm before a wiser 
generation will undo it. : 

It is believed that few provisions of the treaties of peace are more ominous 
for the future than this measure for the confiscation of privately-owned 
enemy property within the jurisdiction. In a day when international . 


: business depends upon the mobility of capital as never before, foreign 


investment and property, which for over a century had been protected by 
‘law, must now, depend for their security, as in ancient times, upon the 
preponderance of force.? The effect of the revolutionary doctrine adopted 
at Versailles has not yet been fully realized by the trade and banking 
‘community, but it seems quite obvious that there can be no serious reduc- 
tion in armaments in any independent country so long as this subversive 
doctrine prevails in international affairs. It is a cancér in the system. - 
Here it is only proper to point out a defense of the treaty practice of con- 
fiscation advanced by a British publicist.!  'This writer observes that the 
older writers conceded the legitimacy of confiscating. private property; that 
the Hague Convention forbidding it was not binding in the late war, because 


: all the belligerents had not ratified it; that the recent practice was not out- 


right confiscation, but rather, provisional or delayed confiscation; shat unless 
the private.property of enemy citizens was taken, British creditors would— 
he asserts it as, a fact-—have been unable to collect their debts from private 
German, Austrian, Hungarian, Bulgarian and Turkish debtors; that if some- 
-one had to suffer, it was better for the enemy citizens to lose than for one's . 
own nationals; that if the enemy citizens have not been compensated, that _ 
is the fault of the.enemy governments and not of the British and other con- 
fiscating governments; and that inasmuch as most foreign investors and 
„traders are persons of large means and necessarily exert considerable influ- 
ence on foreign policy, theré would be, in the realization that war would 


? A striking illustration of the correctness of this opinion is found in the Treaty of Lau- 
sanne, coming after the Turkish victory at Smyrna. In that treaty (Article 65) the private . 


' property of Turks in Allied countries, confiscated under the Treaty of Sévres, is released 


from sequestration or confiscation and restored to its owners. 
` 10 Mr, Claude Mullins in Proceedings of the Grotius Society, Vol. 8, p. 89. 
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sacrifice their foreign investments in enemy countries, a wholesome influence, 
for the prevention of war. It is also true that other writers have sought 
solace or justification for Article 297 in that provision of the treaties by 
which the enemy states undertook to compensate their nationals. who had 
been despoiled of their property in Allied countries. 
The obvious answer to this argument is that evidence of the antiquity of a 
` particular practice is no evidence that it is now legal;" that the Hague Con- 
vention was not a new rule of law, but merely codified a rule a century old; 
that post-war confiscation is as effective and spoliative as confiscation 
durante bello; that there is no evidence that British creditors would have. lost 
their money, but even if they had, to take property from A to pay the debt 
of B or of his nation is revolutionary in its effects and implications; that con- 
fiscation of private property, as an incident of war, may afford an incentive 
to war rather than a deterrent, and that the realization that the security of 
private property and investment abroad depends not on law but on force 
. will tend to increase and not diminish armaments and, coincidentally, the 


. chances of war. 


Finally, it may be said that a committee of the British Board ae Trade 
has recognized the fact that the provision relegating the expropriated owners 
to their own governments for compensation was a nearly futile gesture, in 

‘view of the incapacity of those governments to meet the obligation and the 
disability, if not unwillingness, of the Allied, Governments to enforce it." 
The committee has therefore recommended compensation for a considerable 
number of those ex-enemies who have been deprived of their property by 
application of Article 297; but while the principles adverted to in the report 
challenge the wisdom of the whole proceeding, the application of the recom- 
mendations is limited to those few whose property has not yet been liqui- 
dated. It is therefore likely that Great Britain, which, as a trading and invest- 
ing nation, must realize the disquieting effects of the doctrine she has been 
misled into espousing, will go much further in the compensation of the aliens 
affected, Indeed, the realization of what is involved was made clear 
when British bankers, demanding of the Russian negotiators for a loan that 


11 See the acute observation of John Bassett Moore in this connection: 

“Tt is true that in certain early writers who reiterated the stern rules of the law of Rome, 
sweeping generalizations may be found in which the right is asserted on the part of enemies 
to seize all property and confiscate all debts. The same writers, upon the same authority, 
assert the lawfulness of treating all subjects of the belligerent as enemies, and as such of 
killing them, including women and children. These generalizations, even at the time when 
they were written, neither expressed nor purported to express the actual practice of nations, 
and it is superfluous to declare that the law of the present day is not to be found in them; 
for, with the change in the practice of nations, growing out of the advance in human ı thought, 
the law also has changed.” Moore's Digest of Int. Law, VII, 306. 

12 “Special Report of the Committee appointed by the Board of Trade to advise upon 
applications for the release of property of ex-enemy aliens in necessitous circumstances.” 


. London, 1924. Cmd. 2046. 15pp. 
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foreign property must be made safe in Russia “in all circumstances," 
were met by the reported inquiry whether this was the custom in England. 
The force of the Russian reply at Genoa was probably not lost on British 
statesmen. 

We in the United States haves a tradition in this matter. Ata very early 

day in our history, we committed ourselves to the wise and enlightened policy 
: ‘of regarding the private property of citizens of enemy states as immune and 
‘inviolable. Under the treaty of Janvary 8, 1802, the treaty provision of 
1783 restoring British creditors to their legal rights having proved ineffec- 
tive, we paid to Great Britain some three million dollars to make good acts 
of confiscation against British subjects practised by some of the States in the 
Revolutionary War. eG 

Article X of the Jay Treaty of 1794 provided: 


Neither the debts due from individuals of one nation to danak of 
the other, nor shares, nor monies, which they have in the public funds, 
or in the public or private banks, shall ever in any event of war or 
national differences be sequestrated or confiscated, it being unjust and 

: impolitie that debts and engagements contracted and made by indi- 
viduals, having confidence in eack other and in their respective Govern- 
ments, should ever be destroyed or impaired by national authority on 

. account of national differences and discontents. i 


It was in defense of that provision of the treaty that Alexander Hamilton 
wrote two of his famous Camillus Letters. Hamilton’s argument is believed 
to be unanswerable, and it is hardly conceivable that his sound principles 
will ever be repudiated by the country. He said: 


The right of holding or having property in a country always implies 
a duty on the part of its government to protect that property, and to 
secure to the owner the full enjoyment of it. Whenever, therefore, a 
government grants permission tc foreigners to acquire property within 
ts territories, or to bring and deposit it there, it tacitly promises 
protection and security. 

There is no parity between ihe case of the person and ‘goods of 
enemies found in our country end that of the persons and goods of 
enemies found elsewhere. In the former there is & reliance upon our 
hospitality and justice; there is an express or implied safe conduct; the 
individuals and their property are in the custody of our faith; they have 
no power to resist our will; they can lawfully make no defense against 
our violence; they are deemed to owe a temporary allegiance; and for 
endeavoring resistance would be punished as criminals, a character 
inconsistent with that of an enemy. "To make them a prey is, therefore, 
to infringe every rule of generosity and equity; it is to add cowardice 
to treachery. . 

Moreover, the property of the foreigners within our country may be 
regarded as having paid a valuable consideration for its protection and 
exemption from forfeiture; that which is brought in commonly enriches ` 

. the revenue by a duty of entry. All that is within our territory, 
whether acquired there or brought there, is liable to contributions to 
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the treasury, in common with other similar property. Does there not 
result an obligation to protect that which contributes to the expense of 
its protection? Will justice sanction, upon the breaking out of a war, 
the confiscation of a property which, during peace, serves to augment 
the resources and nourish the prosperity of a state? 

The property of a foreigner placed in another country, by permission 
of its laws, may justly be regarded as a deposit, of which the society is 
the trustee. How can it be reconciled with the idea of a trust, to take 
the property from its owner, when he has personally given no cause for 
its deprivation?! 


In his Camillus Letter XVIII, he added: 


No powers of language at. my command can express the abhorrence 
I feel at the idea of violating the property of individuals, which, in an 
authorized intercourse in time of peace has been confided to the faith 
of our government and laws, on account of controversy between nation 
and nation. In my view, every moral and every political sense. unite 
to consign it to execration. 


ura 


Hamilton expressed what has been deemed to be the permanent policy of 
- the United States. Numerous treaties have reaffirmed it. If it was sound 
in an agricultural age, it is far more valid and essential in this industrial era. 
At every international cqnference in which the subject was discussed, we 
exerted our influence in behalf of the sanctity of private property and even 
sought adherence, with some limited success, to the doctrine of immunity 
of private property at sea." 

Under the Trading with the Büemny- Act of October 6, 1917, the United 
States sequestrated the property belonging to citizens of Germany, Austria 
and Hungary. It was understood that this was done solely to prevent the 
hostile use of the property against the United States during the war, and 
the Alien Property Custodian was designated as a “common-law trustee." !5 
Though sales were permitted; first to preserve the trust and then, as alleged 
by one eustodian, to avoid making profits for the absent enemy, the trust 
nature of the relationship has never ceased. The Supreme Court of the 
United States! and some of the lower federal courts have therefore, it is 
believed, committed a cereus error of a fundamental nature in regarding 
the sequestration as a “capture” in exercise of the power of Congress “to 
make rules concerning captures on land and water.” 


13 See Works of Alexander Hamilton (Lodge’s edition), Vol 7, pp. 412 et seg. See the 
extended quotations from Hamilton and the references toi treaties concluded by the 
United States in Moore, John Bassett, International Law «ud Some Current Illusions 
(New York, Macmillan, 1924), pp. 14 et seg. 

M See the instructions of Secretary of State Hay to the American delegates at the First 
Hague Conferenee. (Scoti, Instructions and Reports of United States Delegates to Hague 
Peace Conference, p. 9.) 

15 Cong. Record, 65th Cong. Ist sess. 4844 et seg. Sen. Rep. 113, 65th Cong. 1st sess.; 
H. R. Rep. 85, 65th Cong.. 1st sess. 

16 Stoehr v. Wallace (1920), 255 U. S. 239. 
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"This can be most effectively demonstrated by quoting the words of J. ohn 
-Bassett Moore in his recent work Iniernational Law and Some Current Illu- 
. gions, a book which should be read by every American citizen. Speaking of 
the policy of Congress under the Trading with the Enemy Act, he says: 


This was not, nor did it purport to.be, an exercise by Congress of its. ' 
constitutional power ‘‘to make -ules concerning captures on land and 
water." The word "capture" is in law a technical term, denoting. the 

. hostile seizure of places, persons and things. Men in arms are ‘“‘cap- 
tured,” Dut a non-combatant i is seized or arrested. -A defended city, if 
taken, ` is said to be “captured”; if undefended, it is “occupied.” 
Property is said to be “captured,” only when seized, in a hostile sense, 
under claim of forfeiture or coniscation. These distinctions are very 
elementary. The idea of provisionally holding. enemy property in 
custody in order to prevent its use in the enemy interest is by no means 
‘new. In England;it is at least as old as Magna Carta. No one under- 
stood the act of Congress to contemplate a hostile seizure. The very . 
terms of the act preclude such ar: interpretation. It merely authorized 
the provisional holding of thé property in custody, and appropriately 
styled the official who was to perform this function, the Alien Property 
Custodian.” l t 


Unfortunately, the first Alien Property Custodian, in what may char- 
. itably be characterized as an excess of zeal, and in spite of the official an- 
nouncement of the government that “there is no thought of a dissipation: 
or confiscation of property thus held in trust," departed somewhat from the 
functions of a trustee by selling out many of the trusts at inadequate prices 
and for the avowed purpose of injuring the owners. Many of.these sales 
were made long after the armistice, when hostilities at least should have 
ceased. The first report of the Alien Property Custodian can only be ` 
deprecated by Americans interested in the record and future of their coun- 
try and in the preservation of the institution of private property. No 
more brilliant exposition of the activities. of the early Alien. Property Cus- . 
todians ean be presented than that by John Bassett Moore i in the work 
already cited.5 He says: f 


In the original statute the function of the alien property custodian 

. was defined as that of a trustee. Subsequently, however, there same a 
special revelation, marvelously brilliant but perhaps not divinely in- 
spired, of the staggering discovery that the foreign traders and manu- 
facturers whose property had been taken over had made their invest- 

' ments in the United States not from ordinary motives of profit but in 
‘pursuance of a hostile design, so stealthily pursued that it had never. 
before been detected or even suspected, but so deadly in its effects that 

. the American traders and manufacturers were eventually to be engulfed 
in their own homes and the alien plotters left in grinning possession of 
the ground. Under the spell engendered by this agitating appzrition, 


- Y Moore, J. B., Ínternational Law and Some Current Illusions, p. 21. 
1 Thid., p.22. . : : 


` 


My 
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and its patriotic call to a retributive but profitable war on the malefac- 
tor's property, substantial departs were made from the principle of 
trasteeship. 

: Fortunately for American history, the United ‘States has not, except for 
the activities just alluded to, adopted a policy of confiscation with respect 
to the property taken over by the Alien Property Custodian. The property . 
is still held, however, by virtue of the Knox-Porter Resolution, embodied 
in the Treaty of Berlin, until Germany and the other ex-enemy coun- 
tries make “suitable provision for the satisfaction of” the claims of 
` American citizens. It is unfortunate that.such a provision.was adopted 

‘in an American treaty, for it challenges the security. of foreign 
_ private property. It was accepted, according to the late Senator Knox, 
to-overcome the objection of certain members of Congress to the adoption 
of the Peace Resolution; but Senator and ex-Secretary of State Knox. 
. openly declared that he regarded our further retention of the property as 

not “decent.” Congress has retained full control of the matter, and may 

dispose of the private property as it sees fit. In the Winslow Act of 
-March 4, 1928, $10,000 as a maximum was returned to each owner, thus 
disposing of perhaps ninety per cent of the trusts; so that the remaining 
funds held as security are the property of but a limited number of persons. 

In the case of the Austrian property, an unusual situation is presented. 

The bulk of the. Austro-Hungarian private property, owned by persons 
‘who were fortunate enough to reside,in the suctession states, has been 

returned under the Act of June 5, 1920. The only property still held as 

security for the obligations of the former Austro-Hungarian Empire be- 
longs io the few pérsons, owning more than $10,000, who were so unfor- 

tunate as to reside in what is now the truncated Republic of Austria. A 

considerable amount of the entire property still retained, MORTEN.. has 
come by inheritance or otherwise, into the ownership of persons who were: 
either never, or had ceased before January 10, 1920, :to be citizens of ex- 
enemy states. This is anomalous. 

.. No one has better expressed the underlying reasons for holding inviolate - 
. the private property of foreigners under all circumstances than Secretary 
of State Hughes in his address at Panes te November 23, 1923. He 
declared: 


A confiscatory policy strikes not only at the interests of particular 
individuals but at the foundations of international intercourse, for it 
. js only on the basis of the security of property, validly possessed 
' under the laws existing at the time of its acquisition, that-the conduct 
of activities in helpful cooperation, is possible. . . . Rights 
acquired under its laws by citizens of another State, [a State] is nde. 
an international obligation appropriately to recognize. It is the policy 

of the United States to support these fundamental principles. ` 


There can be little doubt that these principles, though ‘uttered with 
Russia in mind, apply equally to the foreign sequestrated property in the 
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United States. It is regrettable that it has not yet been restored to its 


owners. There must be feasible ways of securing the payment of the , 


American claims, without violating our national traditions. For example, 
it has not.been made clear why we cannot share, to the limited extent 
required, in the payments to be effected by Germany under the Dawes 
Report. .It would seem that the United States should be able to obtain 
the consent of the Allies to permit Germany to pay us the moderate sums 
involved, without participating in ‘‘sanctions.” Payment and enforce- 
ment are separable: Even payment by Congress of the American claims 


against long-term German bonds would be preferable to touching the, 


private sequestrated property. Simple respect for our past and a pru- 
dent regard for our future, dietate that we cannot, as an inviting and in- 
vesting nation, jeopardize the security of foreign private property, both of 
' aliens in the United States and of Amerieans abroad, by the adoption of 


: go destructive and shortsighted a policy as the confiscation of private 


- property for the discharge of a public indebtedness. In the words of 
‘Hamilton, it “would disgrace the Government of the country and injure 
its ‘true interests." 

Some comfort may be derived from the profound words of John Bassett 
` Moore who, as chairman of the Commission of Jurists to consider and report 
upon the revision of the rules of warfare, said, in opening the conference 
at the Hague in December, 1922: 


I deem it to be inconceivable that a generation accustomed to 


boast that it is the heir of all the ages, in the foremost files of time,: 


should consciously relinquish the conception that all human affairs, in 
war as well as in peace, must be regulated by law, and abandon itself 
to the desperate conclusion that the sense of self-restraint, which is the 
" consummate product and the essence of civilization, has finally suc- 
cumbed to the passion for unregulated and indiscriminate violence. 


EDWIN M. BORN: 


THE INDIVIDUAL AND INTERNATIONAL LAW 


Philosophy and law have suffered much harm because of the desire of. 


men for rigid classification and defirition. There is a naive yearning to 


circumscribe carefully a subject and t5 place it safely within the confines of 


a letter-file. Men insist on simplicity in their thinking: they abhor the 
complex and the uncertain. As a wise Frenchman once observed, “One 
defines a subject in order to avoid the necessity of understanding it." 

The law of nations has been thus treated: it has been narrowly restricted 
and rigidly defined. Various assertions of principles have been so boldly 
_affirmed and reiterated by successive publicists that they have become 
almost axiomatic. An Attorney-Gereral or a Secretary of State declares 
. that the three-mile limit of maritime jurisdiction has been universally fixed, 


- 
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and the Supreme Court solemnly insists that this is true though unable to 
` define what is meant by “territorial waters.” It is enough to say that the 
matter has been settled: rigidity in the law is to be preferred to reason. 

No proposition perhaps has received such general assent as that inter- 
national law applies only between states, and that a man has no international 
rights. By this method of definition and classification the publicists often 
attempt to relegate international private law to the sphere of “conflict of 
laws," to employ the Anglo-American phraseology. Problems of domicile, 
of personal status, and of nationality itself, that inevitably give rise at times 
to diplomatic controversy, are ignored. The facts of international society 
must be made to conform to the categories of the publicists. According to 
their concept, the law of nations is the dictator, the moralist, the preacher, 
the rigid mould into which the interests and rights of men must be poured. 

Now it would not seem very difficult to demonstrate in a simple way that 
the proposition that man is the “object” of law with no other rights than 
flow from-his nationality is unsound both in principle and practical experi- 
ence. A pirate is the enemy of all mankind. .He may be summarily exe- 
cuted without any thought concerning his nationality. A slave bound in 
chains is entitled to his freedom the world over. No one for a moment 
would think to ask what his political allegiance might be. Piracy and 
slavery are both proscribed by the law of nations. The question of na- 
tional classification is in no way involved. i l 

The case of the Paguette Habana and of the Lola, small fishing vessels 
owned by Spanish nationals and captured during the war in 1898 by Ameri- 
can gunboats, is very pertinent in this connection. The Supreme Court of 
the United States held: 

This review of the precedents and the. authorities on the subject . 
appears to us abundantly to demonstrate that at the present day, by 
the general consent of the civilized nations of the world, and inde- 
pendently of any express treaty or other public act, it is an established 
rule of international law, founded on considerations of humanity to a 
poor and industrious order of men, and of the mutual convenience of 
belligerent states, that coast fishing vessels, with their implements and 
supplies, cargoes and crews, unarmed and honestly pursuing their 
peaceful calling of catching and bringing in fresh fish, are exernpt from 
capture as prize of war.! 

It is of peculiar interest to note that here was a case where no treaty or 
: positive international engagement was involved; where no interposition by 
the Spanish Government in behalf of the owners of these vessels was per- 
. missible or necessary. The court recognized their individual right to plead 
their own cause. By the law of nations their rights as individuals without 
respect to their national affiliations were completely recognized, and their 
vessels were restored. 

Still other instances might be cited, but these three concerning pirates, 

1177 U. S. 677, quoted in Ceses in International Law, by Scott, p. 12. 
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- Slaves, and fishermen may serve to illustrate the falsity in actual experience 
of the assertion of publicists that men.are merely the “objects” of inter- 
national law, and that, like straying cattle, they have no other rights than 


what their owners may be able to establish i in their behalf! It is enough’ 


‘for our immediate purpose to note these serious breaches in the circumvalla- - 


tion or fragile screen erected by some of the authorities in international law. 


The question that naturally, and somewhat impatiently, arises is; How. - 


did such a theory concerning the rights of the individual ever originate and 
find such strong credence? The answer would seem clearly to be found i in 
the speculations of certain of the early. political theorists concerning sover- 


: eignty, notably of Bodin, who thought.in terms of supreme power. Grotius, . 


though somewhat vague in his political theorizing on this subject, evidently 


regarded sovereignty as supreme political power, (potestas civilis), which he ` 


identified on the whole with the person of ruling kings and princes. They 
expressed towards all other monarchs the interests and rights of sovereign 

states, whether territorial or human. .Any other conception of the law of 
nations conceding to individuals definite rights of their own would have 
been confusing and inadmissible at a timé when men possessed their be- 
longings and their lives pnly on .the sufferance of their sovereign lords. 
The concept of men under a “social compact” as free sovereign lords, from 
. whom all sovereignty was derived, was necessarily slow in forming and in 


gaining acceptance. Not till the nineteenth and the twentieth centuries 
did the idea of a truly democratic state, based on the interests and the’ 


rights of the individual, emerge triumphantly. Today the doctrine of “self- 
determination” is sweeping away (perhaps.in a dangerous manner) the 
archaic remains of personal sovereignty. Men everywhere are beginning to 
realize the truth that the state exists, not'as an end in itself, but as the means 

to their own individual welfare and happiness. Political institutions are 


' being subjected to severe tests. The administration of justice is increas- - 


ingly difficult and fails to command complete popular confidence. Law 
itself is being subjected to the most critical analysis. Men are demanding 


that it should be based on principles of common sense to serve adequately’ 
thé changing needs of men in all the varied fields of international intercourse. 


The time would now seem to have arrived for a thorough reappraisal and 


revision of the principles of the law of nations in order to regulate properly . ` 


.all the complicated relationships in international society and to facilitate 
justice within the family of nations. The democratic principle must be 
logically applied to international affairs as well as to domestic. ‘The con- 
ception of: sovereign state from which all rights flow. must give way to the 
conception that international law itself derives its ultimate sanction and 
respect from, the sovereign people. The “rights of man” must be fully and 
practically recognized in his pursuit of a livelihood, and of the gratification 


-of his legitimate intellectual and spiritual aspirations throughout the world. , 


E 


The alien, and even the heimailos, no longer accepts the old Roman maxim ` 
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that “a strange air makes a man unfrie.” He believes that, whether as a 
member of a community whose right to existence, independence, and to 
intercourse has been duly recognized, or as a constitüent member of inter- ` 
national society as a whole, he has certain basic, inalienable rights that 
must be respected, notably of his own person, of property, of livelihood, of 
. thought, of conscience, and of justice in general. He insists that interna- 
tional common law now concedes definite standards of rights and obliga- 
tions in all these respects which no “civilized” community may be per- 
mitted to disregard. He believes in the right to appeal to any tribunal, 
domestic or international, for the protection of these rights. 
The fact that the government of the state to which a man may own 
allegiance declines for reasons of expediency, policy, or otherwise to cham- . 
pion his rights in no way implies that he possesses none. He may have no 
agent to look after his interésts; he may be unable to employ the ablest legal 
advocates: the law still exists for the very purpose of protecting his rights. 
The tribunals are open to him and the judges are there to see that justice i is 
. &dministered irrespective of his backing. 
We have been wofully misled by this erchaic theory of men as mere 
“objects” of law. We have exalted governments as if they were the fount 
and source of the rights of man. With rare exceptions, governments are no 
longer sovereign: they are the agents and representatives of sovereign 
.eitizens whose interests they must zealously serve. Scatteréd throughout 
international society are diplomats and consuls to assist their fellow citizens 
. in a multitude of ways. Their rights, however, should never be made to 
depend upon the courtesy, the judgment, the whims, or prejudices of any 
' officials, whether diplomatic or otherwise. The courts should everywhere 
be open to all law-abiding men. The very Court of International Justice 
at The Hague must ultimately be opened to the free access of all who may 
. be denied justice in the courts of any territorial jurisdiction. Special inter- 

' national tribunals, undoubtedly, by reason of practical exigencies, wil! have 
to be created to deal with such matters as pecuniary claims where the prin- 
` ciple of liability is admitted, or with technical questions arising in the vast 
field of international private law. 

And the law itself-in many uncharted depths and shallows, pueia 
concerning the responsibility of states for torts, or for contractual claims, 
must be formulated definitely and comprehensively. This can best be done : 
through such international conferences as were recommended by the Com- 
mission of Jurists that drew up the Statute for the Permanent Court of 
- International Justice. It. may not be permitted to depend upon the arbi- - 
trary judgment of national governments, nor should any denial of justice be. 
allowed because of the absence of controlling principles and rules. It should 
not depend upon the idiosyncrasies of any judge or group ðf judges seeking 
to create principles out.of their own inner consciousness. 

Goverriments are the proper agencies for formal HÜOHIAMORMI intercourse 
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and may accomplish great things for the advancement of the interests and 
welfare of all mankind. They must remember, however, that they are not 
` the- source of rights. Their justification for éxistence thrcughout inter- 
national society consists in the success with which they aid men in the 
pursuit of happiness and in the perfection of those relations which it is ihe 
object of the law of nations to foster and safeguard. 


PHILIP MARSHALL BROWN. 
D 
OPINION OF COMMISSION OF JURISTS ON JANINA-CORFU AFFAIR 


The controversy between Greece and Italy over the assassination of the 
Italian General Tellini and other officials of the international boundary com- 
mission, at Janina, near the Albania border of Greece, and the subsequent - 
occupation of Corfu by Italian forces, was settled by agreement of the 
parties through the mediation of the League of Nations and the Conference 
of Ambassadors in September, 1923.! The fact; however, that the settle- 
ment was reached through acceptance by the parties of the decision of the 
Conference of Ambassadors at Paris meant that it gave no definite answér 
to the various legal contentions advanced during the discussion in the 
League Council. These contentions involved interpretations of the Cove- 
mant and points of general international law of unusual interest. It is 

"therefore gratifying that after settlement of the controversy they were sub- 

‘mitted to a commission of jurists as abstract quéstions. This commission, 
‘selected by the states represented on the Council of the League, reported on 
March 13 to the Council, which unanimously approved the report, _ though 
representatives s of Peedo and. Uruguay “thought. that the answer given to 
the fourth’ qéstión was not as explicit äs ‘désirable in distinguishing the - 
cases in which coercive measures were and were not legitimate.? 

The problems with which the Commission of Jurists dealt arose out of 
(1) the contention of Italy that ‘‘any discussion or any step taken by the 
League of Nations (in the Janina-Corfu affair) would be out of place owing 
to its clear incompetence";? (2) the contention of Greece that the Italian 
occupation of Corfu was “outside the terms of the Covenant," * and (3) the 
assertion by the Conference of Ambassadors that “it is a principle of inter- 
national law that States are responsible for political crimes and outrages: 
committed within their territory." 5 The first two problems involved an 


1 See editorial comments, this JOURNAL, Vol. 18, pp. 98-108. 

? Monthly Summary of the League of Nations, Vol. 4, pp. 53-54, April, 1924. 

3 Minutes of the 26th Session of the Council, League of Nations, Official Journal, Vol. 4, 
p. 1287, November, 1923. 

4 Ibid., p. 1281. See also p. 1277. de 

5 Tbid., p. 1294. See also statement of M. Politis of Greece, p. 1288, and of M. Hanotaux 
of France, p. 1297. 
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interpretation of Articles XII and XV of the Covenant, while the last 
concerned a general principle of international law. 

The League Council had consi erable difficulty i in framing questions which 
would cover these problems because of the insistence of the Italian repre- 
sentative that they should not imvite an answer which would reflect directly 
upon her conduct in a dispute which had been settled. Finally, however, 
with the aid of a commission cf jurists, the IUe RAD five questions were 
framed: : 


Question l. Isthe Courzil, when seized at the instance of a Member 
of the League of Nations, o^ a dispute submitted in accordance with the 
terms of Article 15 of the DSovenant by such a Member as ''likely to 
lead to a rupturé," bound, either a£ the reque t of the other party or on 
its own authority, and before inquiring ito any point, to decide 
whether in fact such descr-ption is well founded? 

Question 2. Is the Council, when seized of a dispute in accordance 
with Article 15, paragrapi 1, of the Covenant at.the instance of a 
Member of the League of Nations, bound, either at the request of a 
party or on its own authority, to suspend its enquiry into the dispute 
when, with the consent of the parties, the settlement of the dispute is 
being sought through some other channel? 

Question 3. Is an objection founded on Article 15, paragraph 8, of 
the Covenant the only objsetion based on the merits of the dispute on 
which the competence of the Council to make an enquiry can be. 
challenged? ; 

Question 4. Are measures of coercion which are not meant to con- 
stitute acts of war consistent with the terms of Articles 12 to 15 of the 
Covenant when they are taken by one Member of the League of Na- 
tions against another Member of the League without prior recourse to 
the procedure laid down ir. these articles? 

Question 5. In what circumstances and to what extent is the re- 
sponsibility of a State involved by the commission of a political crime 
in its territory? 


A long debate then ensued as to the authority which should be requested 
to answer the questions. Lord Robert Cecil of Great Britain, Mr. Brant- 
ing of Sweden, and others wisLed an advisory opinion from the Permanent 
Court of International Justice, but this was opposed by M. Salandra of 
Italy and M. Hanotaux of Fraree. M. Salandra objected to the submission 
of questions 3 and 4, and M. Hanotaux to the submission of question 4, on 
the grounds that the questions were not purely legal, but partly or mainly 
political; that for the settlement of political questions governmerits must 
have final say, and that even an advisory opinion of the court would be 
difficult to overrule because of the great prestige of that institution. They 

* Minutes of the 26th Session of the Council, League of Nations, Official, Journal, Vol. - 
4, pp. 1320-1321. ` 

* Ibid., pp. 1328, 1350. See also Records of the 4th Assembly, 18th Plenary "Meeting, 
Sept. 28, 1923, and Monthly Summary of the zie of Nations, Vol. 3, p. 215, October, 


1923. 
 *League of Nations, Offcial Jouraal, Vol. 4, pp. 1329, 1338, 1339. 
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were less afraid of opinions expressed by,a commission of jurists especially  . 

appointed by the governments concerned. Lord Robert Cecil agreed that ` 

the court could not decide political questions, that consequently merely an 
advisory opinion should be sought, and that final decision would rest with 

` the Council or Assembly. He also agreed that “the authority of the Per- 

manent Court is greater than that of any body that can be created ad hoc, Hn 
and for this very reason thought its opinion should be asked.? l 


There are objections, ‘of course, as I am sure all my colleagues will 
_ realize, to bodies created ad koc.. I do not know what procedure would 


be adopted; a body of jurists might be appointed by the Council, ` 


possibly on the advice of the Secretariat,-or we might even get some 
assistance from the Court; but, however these jurists were obtained, I 
am afraid one must recognize that, in the case of all arbitral or other 
bodies collected for a particular purpose, there is always a tendency 
to regard them:as having been chosen because of the opinions they 

. are likely to give. In other words, you do not get the same guarantee . 
‘of absolute impartiality and disinterestedness that you do from a 
` Court which exists permanently and to which you submit certain 
Bee . 


Lord: Robert’s preference for resort to impartial legal authority was not, 
. however, shared by all hiscolleagues. M. Salandra thought that “logically, 
‘in view of the character of the function of the Permanent Court of Inter- 
national Justice, we could not refer to it questions which, . . .. are of 
a constitutional nature, that is, questions which would result in an authentic 
interpretation of the Covenant. Such an interpretation is reserved to the: 
sovereign power—I mean the Council or the Assembly.” 1 

Doubtless much of this debate was mere camouflage to conceal the imme- 
diate interest of Italy and France in preventing any authoritative criticism. 
of coercive measures short of war in view of the Corfu and Ruhr occupa- 
tions. Nevertheless, it disclosed genuine differences on the method which 
should prevail in defining the competence of League organs. M. Salandra, 
in insisting that the Covenant should be interpreted by the ‘political authori- 
‘ties of the League, was but reflecting the practice in his own and most: 
continental European countries, whereas Lord Robert Cecil’s preference for 
judicial.interpretation was in harmony with the traditions of England and 
more particularly of the United States. Some members of the Council 
without any immediate interest in supporting the French and Italian view 
. were inclined to recognize the value of flexibility in developing the League 
' Constitution. Thus, M. de Mello-Franco of Brazil, though recalling the 
part-which courts had played in the gevetonpienss of many written consti- 
tutions, thought: 


The important organization of the League of Nations, paisa by the | 
Covenant, which is its constitution, must follow the path of concilia- 


?-League of Nations, Official Journal, Vol. ie pp. 1338, 1340, 1342. 
10 Ibid., p. 1339. 
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‘tion at the outset if it is to attain the ideal which its creators had in 
view. In the early stages ‘of its existence, the Covenant must be ap- 


plied in a spirit of great conciliation; we cannot have recourse to the : 


rigid and vigorous methods which are employed in applying written 
constitutions, the development of which is already very advanced, 


thanks to the precedents which they have been able to follow and the ` 


judicial decisions which have been taken. 

The League of Nations, on the other hand, is only beginning to apply 
its. constitution, the Covenant, which—as all the nations of America 
confidently hope—will become in the future the law of all the States of 
the world, and will allow the final rule of peace, law and justice to be 
established. u 


At the suggestion of'Viscount Ishii of Japan, it was finally decided to 
submit the questions to.a special commission of jurists, one selected by each 
member of the Council, together with the Director of the Legal Section of 
the Secretariat, only, however, after Lord Robert Cecil had obtained unani- 
mous consent to the following declaration, which, though taken in terms 
from the Covenant, in effect repudiates the Italian challenge to the League’s 
competence and sustains his own answer to question 3: 


Any dispute Pawan Members of the League likely to lead to a 


rupture is within the sphere of action of the League, and if such dispute 
cannot be settled by diplomacy, arbitration or judicial settlement, 


it is the duty of the Council to deal. with it under Article 15 of the 


Covenant.” 


The jurists see at Geneva from January 18 to 24," and gave answers to 
the five questions which were unanimously approved by the Council on 
March 13.4 

The first question was answered in the negative. 


I. The Council, when seized at the instance of a Member of the 


League of Nations of a dispute submitted, in accordance with the terms 
of Article 15 of the Covenant, by such a "Member as “likely to lead to 
a rupture," is not bound, either at the request of the other party or on 
its own authority, and before enquiring into any point, to decide whether 
in fact such description is well founded. 


The Council may at all times estimate the gravity of the dispute and 


determine the course of its action accordingly. 


1 League of Nations, Official Journal, Vol. 4, p. 1843. See also ibid., p. 1332, and 
Wright, “The Understandings of International Pam this JougNAL, Vol. 14, p. 565. 

12 Tbid., pp. 1345, 1346, 1351. 

3 The jurists were Adatci, Japan, Chairman; Lord Buckmaster, British Empire; Buero, 
. Uruguay; de Castello Branco Clark, Brazil; Fromageot, France; Rolandi Ricci, Italy; 
` Unden, Sweden; Van Hemel, Director of the Legal Section of the League Secretariat; de 
Villa Urrutia, Spain; de Visscher, Belgium. See Monthly Summary of the League of 
Nations, Vol. 4, p. 2, February, 1924. 

. M For replies, see Monthly Summary of the League of Nations, Vol. 4, p. 58, April, 
1924. 
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This justifies the Council's P TE of the Italian-Greek dispuid in 

Spite of we İtalian contention that it had no jurisdiction because the dis- 

pute was “not likely to lead to a rupture.” 5. 
The second question was answered in the main affirmatively. 


II. Where, contrary to the terms of Article 15, paragraph 1, a dis- 
pute is submitted to the Council on the application of one of the parties, 
where such a dispute already forms the subject of arbitration or of 

. judicial proceedings, the Council must refuse to consider the application. 

If the matter in dispute, by an agreement between the parties, has 
already been submitted to other jurisdiction before which it is being 
‘regularly proceeded with, or is being dealt with in the said manner in 
another channel, it is in conformity with the general principles of law 
‘that it should be possible for a reference back to such jurisdiction to be 
asked for and ordered. : 


This justifies the Council's consideration of the Italian-Greek dispute in 
spite of the Italian contention that it had no jurisdiction because the dispute 
was being “satisfactorily settled by diplomacy." * It also justifies the 
Council's acquiescence in the settlement of the dispute by the Conference 
of Ambassadors at Paris. The Councils function is not to assert its 
authority, but to assist in any means of settlement agreeable to the parties. 
- The answers to questions 1 and 2 seem to mean that. formally the Council 
is barred from considering & dispute only by the fact of submission to arbi- 
tration or judicial settlement. The likelihood of the dispute leading to a 
rupture or the probability cf its being settled by negotiation, mediation, or 
other means, are questions which cannot be raised by the disputants to bar 
the Council’s jurisdiction, though at its own discretion the Council should 
refrain from making a recoramendation if some other peaceful procedure in ` 
_ process shows prospects of success. 

The third question was answered in the main affirmatively. 


III. Where a dispute likely to lead to a rupture is submitted to she 
Council, on the application of one of the parties, in accordance with the 
provisions of Article 15, paragraph 1, the case contemplated in para- 
graph 8 of Article 15 is the only case in which the Council is not to 
enquire into the dispute. 
In particular the reservations commonly inserted i in most arbitration 
treaties cannot be pleaded as a bar to the proceedings. 
` The Commission considers it desirable to observe that, where the 
ease arises, the Council should, in determining the course of its action, 
have regard to international engagements such as treaties of arbitra- 
tion or regional understandings for securing the maintenance of 
peace. ; 


15 See statement by M. Salancra of Italy, League of Nations, Official Journal, Vol. 4, 
p. 1288. 

1* See statements by M. Salandra, ibid., pp. 1279, 1814; by Lord Robert Cecil, pp. 1279- 
.1280, 1298, 1307-1308; by M. Hymar:s of Belgium, p. 1299; and by M. Guani of Vien 
p. 1800. See also this JouRNAL, Vol. 18, P. 107. : 
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This denies the Italian contention that the League cannot consider ques- 
lions relating to the execution of the peace treaties unless all the interested 
parties ask for such consideration." It means that the Council is barred 
from considering a dispute on account of its subject matter only when it 
finds that it “arises out of a matter which by international law is solely 
within the domestic jurisdiction” of a.party so claiming, and it is made 
clear that the allegation that a dispute involves." national honor” or “vital 
interests” of one of the parties does not, as 73s suggested during the Council 
debate,!? put a dispute in that category. If-however, the dispute is covered 
by an arbitration treaty between the parties or by a regional understanding 
like the Monroe Doctrine, the Council, though not barred from discussing 
the dispute, must, as required by Article 21 of the Covenant, respect such 
procedures for settlement.? Practically this would seem to mean that 
where American countries have agreed upon a mode of settlement of a 
dispute among themselves, the League should at once withdraw, as it did , 
- in the Panama-Costa Rica and the Chile-Peru boundary disputes. 
x The answer to the fourth question is undoubtedly the least, satisfactory. 


.  ,FIV-Ooercive measures which are not: intended to constitute acts of 
k war, may or may not be consistent with the provisions of Articles 12 to 
15 of the Covenant, and it is for the Council, when the dispute has been. 
submitted to it, to decide immediately, baving due regard to all the cir- 
cumstances of the case and to the nature of the measures adopted, 
whether it should recommend the maintenance or the withdrawal of 
such measures. 


' The jurists apparently admit that all self-help prior to submission to the 
League is not barred by the Covenant. War is clearly barred by tte 
12 prior to such submission, but retorsions, reprisals, occupations of terri-'. 
tory, ete., are not necessarily war in the legal sense. Such measures ': 
short of war may be used by members of the League prior to League con- 
sideration of the dispute, but only if of a character and under circumstances 


17 See sistement by M. Salandra, Tongue of Nations, Official Journal, Vol: 4, pp. 1279, 
1288. ] 

15 See statement by M. de Mello-Franco of Brazil, ibid., p. 1330. 

/ 1&See statement by M. Guani of Uruguay, ibid., p. 1399. 

2¢See official Italian statement; ibid., p. 1288, and elaborate argument b M. Salandra of 
Italy, p. 1314. The. opposing view was vigorously expressed by M. Branting of Sweden, 
ibid., pp. 1306, 1316. See also this Journat, Vol. 18, p. 107. 

21 Professor Charles de Visscher, one of the jurists who prepared the report, has informed 
the writer that in his opinion Article 12 bars resort to all measures of coercion characterized 
by the use of force, "Décaüse such measures in themsels ves ‘always endanger the maintenance, 
of of peace. "Measures of forcible coercion, it is- true, have not always in the past led to war, 
"but only because the state coerced is physically weak. Relative strength or weakness makes 
no difference in the rights of states; therefore, any act of coercion which, if applied against a 
great power, would inevitably lead to war, is legally the inauguration of war, whatever the 

À relative strength of the states, and so is barred by the Covenant. 
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which will assure ther approval by the Council. n Thus the Greek conten 
tion that the League rather than the perpetrator should describe coercive 
measures seems to be sustained. “I am aware,” said M. Politis, “that in 

' an official communiqué published, I believe, yesterday at Rome, the acts of: 

. violence which have. just been committed against Greece are described as - 
pacific acts of a temporary character. It does not seem to me that it lies 
with. the author of an act to-describe it. Acts must be judged. objectively, . 
and it is for the Council to Judge the acts regarding whieh Greens has the 
right to complain.” 

" Articles 10 and 16 of the Covenant are not directly elema to in this 

d CORNER but apparently they also.do.not. bar..all. measures, of cgercion sl short 
Sof war, Article 10 merely bars external aggression against the (territorial 
integrity and political independence of states, and'it seems clear that legiti- 
mate defense or punisliment cannot be so characterized. In fact this dis- 
tinction was recognized by President Roosevelt when hé said in regard to. 
the Monroe Doctrine: “We co not guarantee any state againsi punishment + 
if it misconducts itself, provided that punishment doés not take the form. of 
the acquisition of territory 3y any non-American Power."?! Article, 16, 

" like Article 12; bars resort to war, not to measures short o? war, ; and im 
article, though referred to by the Greek representative, was not made the 
‘basis of the Greek protest. ‘‘The Greek government," said. M. Politis, : 

- “was accordingly inclined to profit by the doubt which might exist as to 
the character of the acts committed by the Italian Government in order 
not'to take, the initiative in asking for the application of Article 16.” 3 

‘During the. debate in the Council, doubt was expressed by Lord Robert .. 
Cecil whether coercive measures short of war were considered legitimate by . 
international law: even apart from the Covenant, though he recognized that 

2 such measures had frequently been employed. The. answer zo question 4 

ü seems to imply that they, cannot be considered illegitimate under all. circum- 

i stances. “The Covenant clea-ly says notbiüg which incréases the ‘propriety 
“of such acts; consequently if they are legitimate under certair circumstances: 
for parties to the Covenant, they are a fortiori legitimate under like eireum-^ V 
stances for states bound only by customary international law. 


7 


?: This seems to be the logical interpretation of the answer, but Professor de Visscher in- 
forms the writer that, in approving the answer, he interpreted the term “dispute” in the | 
third line to refer, not to the dispute as to the propriety of the coercive measures, but to the’ 
original dispute out of which the acts of coercion arose, Thus the answer, in his opinion, 
does not mean that the Council has power to pass upon the propriety of the coercive meas- 
ures (which-he believés“ite always prohibited by the Covenant if they involve the use‘ of 
lj force), but merely, upon. the expediency, from the standpoint, of settling the original d dispute,- 
tof thé maintenance or “withdrawal of ‘such | measures which exist in fact." 5 

. 8 Ibid., p. 1277. . 

24 Message to Congress, December 3, 1901. à 

?5 Leggue of Nations, Official Journal, Vol. 4, pp. 1277-1278. 

z Ibid: + pP. 1323, 1339. 
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| The jurists replied as follows to the fifth question. 


| V. The responsibility of a State is only involved by the commission 
in its territory of a political crime against the person of foreigners, if 
the State has neglected to take all reasonable measures for the preven- 
tion of the erime and the pursuit, arrest and bringing to justice of the 
' criminal. f 
The recognized public character of a foreigner and the circumstances 
in which he is present in its territory entail upon the Bigte @ correspond- 
ing duty of special vigilance on his behalf. 


-This sustains the contention of Greece that under international law “if a 
crime is committed within the.territory of a country, the only duty of that 
country is faithfully to enforce the law of the country for the punishment 
. of the crime,” and thet an international responsibility arises only on proof 
of the allegation “that the government of the, country has failed in its 
duty." It also supports M. Hanotaux’s comment on the teagra 
received from the Conference of Ambassadors, which asserted as “a prin- 
ciple of international law that states are responsible for political crimes and 
outrages committed within their territory," that this would not be true . 
unless the words "for the repression of" were inserted after "responsible." 2 
It seems clear under international law that responsibility of states for 
. crimes against foreigners on their territory is relative, not absolute. This 
holds true whether the motive for the crime is personal or political. State _ 
responsibility depends on the degree of negligence of the government, and 
the standard “all reasonable measures for prevention” suggested by the 
jurists does not appear to differ from that of “due diligence," “means at 
disposal" or others familiar to students of international law.? The state- 
ment that more rigorous protection is due to foreigners of recognized publie 
` character is also supported by practice and text writers. 

While these answers will not excite the enthusiasm of internationalists 
. who hoped that the League would put an end to all violence in international 
affairs, they do show a healthy appreciation of international law. The 
commission of jurists clearly recognizes the League as an evolution of, not 
as a revolution from, the family of nations as it has existed under customary 
international law: But nevertheless they recognize that an advance has 
been made. They insist that the procedure for peaceful settlement defined 

a League of Nations, Official Journal, Vol. 4, p. 1289. 

f 23 fbid., p. 1297. See also statement by M. Guani of Uruguay, ' p. 1324. 

29 See Borchard, Diplomatic Protection of Citizens Abroad, pp. 213, 217. The Inter- 
Allied Commission of Inquiry ori responsibility for the murder of General Tellini proceeded 
on this theory of responsibility. In its final report of September 30, 1923, it found that , 
"Greece had been negligent in not suppressing the press campaign against General Tellini 
and in not warning him of the anti-Italian feeling in that region before the crime; in not mak- 
ing use of all available evidence in the judicial inquiry; and in not transmitting information 
immediately on discovering the crime which might have prevented escape of the ana. 


_ See Levermore, League of Nations, 4th Year Book, PP- 402-409. 
a Ibid., pp. 216, 223. En 
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in the Covenant imposes obligations upon members of the League which 
can not be evaded even by & great Power. It seems improbable that a 
member of the League will again deny the competence of the Council to 
inquire into a future international dispute involving, or in danger of involv- 
ing, violence; when such dispute has not been submitted to arbitration or 
judieial settlement. 
QuiNcy WRIGHT. 


REMISSION OF THE CHINESE INDEMNITY 


On May 21, 1924, the President approved a joint resolution of Congress: 
providing for the remission of further payments of the annual instalments 
due to the United States on the indemnity from China under the protocol of 
September 7, 1901, which settled the claims growing out oi the Boxer dis- 
turbances. This joint resolution was approved almost sixteen years to the 
day from the time when the first step in this generous action of the Govern- -- 
ment of the United States was initiated by the approval of the joint resolu- 
tion of May 25, 1908. 

The original amount of the indemnity bond given to the United States by 
China on December 15, 1906, was $24,140,778.81 payable in irregular 
annual instalments over a period extending until 1940, with interest at 4% 
per annum. This sumi represented the fractional share allotted to. the 
United States by the diplomatie representatives of the Powers at Peking 
on June 14, 1902, from the bond for the lump sum of 450,000,000 taels de- 
livered on October 13, 1901, by the Chinese plenipotentiaries to the dean of 
the diplomatie corps at Peking in accordance with Article 6 of the protocol of 
September 7, 1901. The Chinese Government subsequently signed frac- 
tional bonds for the amounts due to each government. ; 

In asking Congress for authority to modify the Chinese bond so as tô 
enable the United States to return a portion of the indemnity, President 
Roosevelt explained in his message of December 3, 1907, that "Tt was the 
first intention of this government, at the proper time, when all claims had 
been presented and all expenses ascertained as fully as possible, to revise the . 
estimates and account, and as proof of sincere friendship for China volun- 
tarily to release that country from its legal liability from all payment in 
excess.of the sum which should prove to be necessary for actual indemnity 
to the United States and its citizens." l 

The joint resolution of May 25, 1908, authorized the President to modify 
the bond from China so as to limit the total payment to the sum of $13,655,- 
492.69, with interest at 4% per annum, and to remit the remainder of the 
TET at such times and in such manner as he shall deem just. An 
executive order issued by President Roosevelt on December 28, 1908, gave 
his consent to the modification of the amount of thé bond and directed that a 
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certain proportion of the original annual instalments due under it from the 
year 1909 to the year 1940 be returned to China.! 

It seems that this method of “remitting” the cancelled portion of the 
indemnity to China was adopted, instead of a simple cancellation of & part 
of the principal debt and the proportionate reduction of subsequent annual 
payments, because the Chinese Government had already made arrangements 
to collect the annual revenues necessary to pay the full amount of the in- 
demnity and deemed it to be not expedient, for reasons of internal adminis- - 
tration, to attempt to modify the arrangements after they had been put 
into operation. It was therefore considered by China to be in her best 
‘interests not to reduce the revenues assigned to the payment of the in- 
demnity, but to pay over to the United States the original amounts annually 
due and then to have the United States return a part of each annual instal- 
ment to the Chinese Government. 

While the joint resolution of Congress of May 25, 1908, placed no restric- 
tions on the use to bé made of the sums thus remitted to the Chinese Govern- 
ment, the question of their use was carefully considered between the two 
governments and determined before any actual remission took place. At 
the time that he recommended a remission of the indemnity, President 
Roosevelt in his message of December 3, 1907, stated that the United States 
“should help in every practical way in the education of the Chinese people, 
so that the vast and populous Empire of China may gradually adapt itself 
to modern conditions. One way of doing this is by promoting the coming of 
Chinese stüdents to this country and making it attractive to them to take 
courses at our universities and higher educational institutions." When 
the Chinese Government was informed of the passage of the joint resolution 
of May 25, 1908, its note of appreciation, senz on July 14, 1908, made refer- 
ence to this desire of President Roosevelt and stated that “it has now been 
determined that from the year when the return of the indemnity begins 100 
students shall be sent to America every year forfour years, so that 400 stu- 
dents may be in America by the fourth year. From the fifth year and 
throughout the period of the indemnity payments a minimum of 50 students 
will be sent each year." The Chinese Foreign Office at the same time re- 
quested thé Ameriean Government to render assistance in the elaboration 
of the plans for carrying out the scheme, and on August 3, 1908, Secretary 
-of State Elihu Root sent a set of proposed regulations to the Chinese Govern- 
ment through the American Minister at Peking? - 

The monthly payments of the remitted portions of the indemnity have 
been made at China’s request to the Consul General of the United States at 
Shanghai and by him indorsed over for the maintenance of the college of 
Tsing Hua, a training school for students going to America established by the 


1 For an account of the collection and first remission of the Boxer indemnity, see editorial 
in this JOURNAL, Vol. 2, pp. 160-170. j 
2 The regulations are printed in this JougNAL, Vol. 3, pp. 455-457. 
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Chinese Government in acordinus with Section VI of the regulations 
_ drafted by Secretary Root. ' This college is known in China as the “ Ameri- 
can Indemnity College,” and the remitted funds support it as well as meet 
‘the ‘expenses of the Chinese students in the United States. i 
Of the principal amount retained by the United States under the joint . 
‘resolution of May 25, 1908, $2,000,000 was reserved by the resolution for the 
payment of'certain outstanding claims of Americans against the indemnity 
fund which had not been adjusted at the time of the passage of the resoluticn. 
These claims were subsequently paid, and the balance of the $2,000,000, 
amounting to $1,175,835.64 remitted to Chira under authority of ihe joint E 
resolution of 1908. : 
The joint resolution of May 21, 1924, recites that the unpaid balance of 
the indemnity fund amounts to $6,137,552.90, and proposes that it be remit- 
ted “as a further act of friendship" and Cin order further to develop the 
educational and other cultural activities of China.’ The President is 
accordingly authorized, in his discretion, to remit all further annual instal- 
ments of the indemnity, at such times and in such manner as he shall deem : 
just. The text of the joint resolution is as follows: 


Joint Resolution to provide for the remission of further payments of the 
annual installments of the Chinese indemnity.? 


“Whereas by authority of a joint résolution of Congress approved 
May 25, 1908, thé President of the United States was authorized to 
remit unto China the sum of $11,961,121.76 of the Boxer indemnity 
fund accredited. to the United States, which sum the President on 
December 28, 1908, duly remitted and which, at the request of China, 
was specified to be used fór educational purposes; and 

Whereas it is deemed proper as a further act of friendship to remit 
the balance of said indemnity fund amounting to $6,137,552.90 in 
_order further to develop the educational and other cultural activities of 
China: Now therefore be it 

Resolved by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the President is hereby author- , 
ized, in bis discretion, to remit to China as an act of friendship any or. 
all further payments of the annual. installments of the Chinese in- 
demnity due under the bond received from China pursuant to the pro- 
tocol of September 7, 1901, as modified by Executive order on the 28th 
day of December, 1908, pursuant to the authority of the joint resolution 
‘of Congress approved May 25, 1908, for indemnity against losses and 

'* expenses incurred by reason of the so-called Boxer disturbances in 
China during the year 1900, such remission to begin as from October 1, 
1917, and to be at such. times and in such manner as the President ghall 
deem just. 

Approved, May 21, 1924. 


In acknowledging the receipt of the foregoing joint resolution, transmitted 
d the EPGICUAEY of State ón June 14, 1924, the Chinese Minister at  Washing-' 


3 Publie Resolution No. 21, 68th Congress. 


CURRENT NOTES 


THE CONSOLIDATION OF THE DIPLOMATIC AND CONSULAR SERVICES 
OF THE UNITED STATES 


At the last session of Congress an act was passed, and approved by the 
President on May 24, 1924, providing for the reorganization and improve- 
ment of the foreign service of the United States. The Act, known as H. R. 
. 6357, is identical with the “Rogers Bil” passed by the House of Represent- 
atives during the last session of the Sixty-Seventh Congress, but which 
failed of passage through the Senate because of the legislative congestion 
in the closing hours of that Congress.! l 

The scope of the bill is described in the favorable report to the House 
of Representatives made on February 5, 1924, by its sponsor, the Honor- 
able John Jacob Rogers, of Massachusetts, as follows: 

1. The adoption of a new and uniform salary scale with a modest increase 
in the average rate of compensation. 

2. An amalgamation of the Diplomatic and Consular Service into one 
foreign service on an interchangeable basis. 

3. Representation allowances for the purpose of eliminating or at least of 
lessening, the demands on the private means of ambassadors and ministers. 
If we take this step, we shall render it practicable to appoint to those posi- 
tions on merit the best men without regard to considerations which, in a 
- democracy, are surely irrelevant. 

4. A retirement system based upon the principles of the civil-service 
retirement and disability act of May 22, 1920, but administered entirely 
separately therefrom. 

Mr. Wilbur J. Carr, Director of the Consular Service, whose appoint- 
ment as an Assistant Secretary of State under the provisions of the law 
has recently been announced, praised the bill when he appeared in its favor 
before the Committee on Foreign Relations in the following unstinted terms: 

The second measure in all the history of this country in relation to the 
foreign service, and by far the most important and most far-reaching. 
v. ni 'There has not been anything like it since the Government be- 
gan to exist. In my judgment . . . it wil furnish the basic 
structure of the organization for your foreign service for 50 years, a bill © 
on which you can build any kind of a foreign service you please, a bill 
on which you can provide for ministers and ambassadors, secretaries, 


and consuls in the light of what you believe to be responsive to the opin- 
ion of the country. 


` 1 See the editorial on the Rogers Bill, by the Honorable Robert Lansing, in this JOURNAL, 
Vol. 17:(1923), pp. 285-287. 
2 H. Rept. No. 157, 68th Cong. Ist Sess. 
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f SETTLEMENT ‘OF FOREIGN DEBTS TO THE UNITED STATES . 


` Two more European governments have been added to that of Great 
Britain, now making a list of three, whieh have taken definite Steps to ' 
honor their signatures to the promissory notes given by them to the United 
States for large sums of money borrowed to enable them to prosecute the 
war or to feed their peoples after the war. The World War Foreign Debt 
Commission, created under the Act of Congress approved February. 9, ` 
` 1922, as amended by the Act of February 28, 1923, signed an agreement 
with the ‘Republic of Finland on May 1, 1923, and with the Kingdom of 
Hungary on April 25, 1924, which provided for the funding of the indebted- 
ness of each to the United States. Both agreeménts were approved by 
the President of the United States and transmitted to Congress for its 
&pproval under the law creating the Commission. Congress authorized 
the. settlement of the indebtedness of Finland by an Act approved March 
12, 1924, and of.the indebtedness of Hungary by an Act approved May 23, 
1924, both acts incorporating the terms of the agreements previously nego- 
' tiated by the Commission. The settlement with Finland follows the 
exact terms of the settlement previously made with the British Government, 
and the settlement with Hungary does likewise, with a single exception, 
which will be noted. 
$ The debt of Finland was for the most part incurred for the purchase of 
foodstuffs from the United States i in 1919 and 1920 and that of Hungary 
— was incurred in connection with food purchased for relief purposes in 1920. 
'The amount of the indebtedness of the respective countries was computed 
as follows: 
` Finland 


. Principal amount of obligations to befunded....... sess eee 17 
ti Less—Payment in cash made by Finland March 8, 1923, : 
Īnterest accrued thereon from June 30, 1919, and June 1, 
1920, respectively, to Dec. 15, 1922, at the rate of 


44 per cent per ADDUM... 6.0.6... sess ee essel $1,027,389. 10 
on account of interest... 2.0.0.0... eee qa des . 300,000.00 5 
——— — 727,389.10 
is "Total principal and interest, accrued and unpaid, as of Dec. 15, 1922. $9,009,315.27 
To be paidi in cash by Finland, May 1, 1923... anuau uur 9,315.27 
' Total indebtedness to be funded into E EEE E : $9,000,000. 00 
; ' B Hungary T i BS 
. Principal amount of the Bobla to be funded. ..........c0cceee ees .. $1,685,835. 61 
Interest accrued thereon from May 29, 1920, to Dec. 15, 1923, at the rate of . ' 
4i per cent perannum......... TEET E . 253,917.43 . 


'Total principal and ibis accrued and unpaid, as of Dec. 15, 1023. — $1,932,753.04 
> To be paid in cash by Hungary April 25, 1924....... 0.0.0... eee eee e 758.04 


Total Hadeb tedna to be funded into bonds: ............-.---.005- $1,939,000.00° 
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The repayment of the loans is to be provided by the issue of bonds to the . 
United States by each debtor government for the total sum of its indebted- 
ness. The bonds of Finland are to be.dated December 15, 1922, and those 
of Hungary December 15, 1923. The bonds are.to mature serially on each 
‘December 15th in the succeeding years for sixty-two ‘years in amounts 
fixed in an accompanying schedule of payments. The bonds are to bear 
interest at the rate of 3% per annum for the first ten years and after that 
-date at the rate of 34% per annum. The debtor has the privilege of defer- 
ring the payment of principal not more than two years from its due date, but 
the payment falling due in the next succeeding year cannot be postponed 
` -for more than oné year from: the date of its maturity, with restrictions on 
postponement of future payments unless the unpaid instalments have 
been paid. For the first five years of the life of the bonds, one-half of the 
interest accruing may be funded into bonds with maturities similar to those 
of the original bónds. Either country has the right to pay off an additional 
amount of the principal of the bonds on any interest date upon ninety days' 
notice. Both countries also have the option of making payments of their 
interest or principal in bonds of the United States issued after April 6; 1917. 

The exception in the agreement with Hungary was made because the 
obligations of Hungary held by the United States for the relief loan. of 1920 
are a first lien upon all its assets and revenues, and, in view of the serious 
financial difficulties in which the Government of Hungary is now involved 
making a further loan imperative for reconstruction purposes, the settle- 
ment with Hungary provides that the present lien of the American Govern- 

. ment shall be subordinated to that of the proposed reconstruction loan in 
the same manner as similar loans were subordinated to the reconstruction 
‘loan recently floated by the Government of Austria.. The provision of the 
law approving the settlement on this point reads: D 
The payment of the principal and interest of the bonds shall be se- . 
cured in the same manner and to the same extent as the obligation of 
Hungary which is to be funded: Provided, however, That all or any part 
of such security may: be released by the Secretary of the Treasury on 
“such terms and conditions as he may deem necessary or appropriate 
in order that the United.States may coóperate in any program whereby 
Hungary may be able tu finance its immediate needs by the flotation 
of a loan for reconstruction purposes, if and when substantially all other 
creditor nations holding obligations similar to that held by the United 
States which is to be funded, to wit, Denmark, France, Great Britain, 
Holland, Norway, Sweden, and Switzerland, shall release to a similar 
extent the security enjoyed by such obligations. 
The Secretary of the Treasury shall be ‘authorized to decide when this 
action has been substantially taken. : 


i 


THE “WELTRECHT” 


A new legal parodo, devoted primarily to the field of the conflict of 
laws and comparative law and the law derived from the treaties of peace, has 
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. made its appearance in Germany. It is.called Weltrecht, and is the organ 
of the Rechtsinstitut fuer Weltverkehr of the German Industrial Advisory 
Council. It numbers among its editors Dr. Felix Meyer, editor of the well- 
known Blaetter fuer Vergleichende Rechtswissenschaft, and author of notable 
volumes on the law of checks and bills of exchange; Dr. Franz Scholz, one 
of the German judges on the mixed arbitral tribunals under the Treaty of 
: Versailles; Dr. Ferdinand Schweighoffer, Privy Councillor; Dr. C. H. 
. Huberich, formerly of Stanford University and now practising in Europe; 
and Dr. Arthur Nussbaum, Professor of Law at Berlin University. 

The first number of the periodical, for April, 1924, contains a few general 
articles on comparative law and reports on recent legislation in several 
European countries. Its discussion of the decisions of the Mixed Arbitral 
Tribunals, which promises to be one of the regular features, should make the 
magazine of special interest to students of international law. : ^ 


THE REVUE DE DROIT INTERNATIONAL" 


The science of international law has recently been enriched and its means 
of exposition enlarged by the founding of a new journal at Geneva, Switzer- 
land, entitled Revue de Droit International, de Sciences Diplomatiques, Poli- 
tiques et Sociales. The review was founded in July, 1923, by Antoine Sottile, 
of the University of Geneva, who is also its Editor-in-Chief. The new 
Revue is published quarterly, and two issues for the year 1923 and one issue 
for the year 1924 have made their appearance. The language is French, but 
it appears that other languages may be employed, there being an article in 
the second and third numbers in Spanish. , The subscription price is 35 
francs in Switzerland and 40 francs in the countries of the Universal Postal 
Union. : 

In weleoming this new collaborator in the field of international law, the 
AMERICAN JOURNAL OF INTERNATIONAL Law joins with Professor Fauchille, 
the Director of the Revue Générale de Droit Intérnational Public, in wishing 
in his preface to the first number of the Revue de Droit International, “to 
our young sister, long life and prosperity." 


SCHOOL OF INTERNATIONAL RELATIONS AT JOHNS HOPKINS UNIVERSITY 


Upon the initiative of a committee of gentlemen residing in New York 
City, headed by the Honorable Franklin D. Roosevelt, and with the ap- 
proval of the University authorities, a project has been launched for the 
establishment of a permanent post-graduate School of International Rela- 
tions at Johns Hopkins University, to be named after the late Walter Hines 
Page, the American war-time Ambassador at London. It is proposed that 
the school will systematically carry forward research into the underlying 
facts and conditions of international life, including international law, inter- 
` national trade, economic relations, racial psychology, the technique of inter- 
national intercourse, and diplomatic custom; in brief, as the public state- - 
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ment of the trustees says, “the fundamentals that create international dis- 
cord or promote international comity.” The trustees express the hope that 
in the course of time the proposed school may “assist materially in providing 
the world with.a body of digested information upon which men of good will 
of all nations may agree as to its truth and from which, as a common ground 
. of thinking, they may work more intelligently toward policies making for 
international right and understanding." l 
: Trustees for establishing a fund have been selected and they have issued an 
appeal for general public support of the project in the form of contributions 
to a capital sum of $1,000,000, the income of which it is estimated will be 
sufficient to found and*maintain the school. The trustees are as follows: 
Edwin A. Alderman, Julius H. Barnes, Van Lear Black, Gen. Tasker H. 
Bliss, Edward W. Bok, Roland W. Boyden, Robert S. Brookings, John J. 
Carty, Harry Chandler, H. L. Corbett, John W. Davis, Charles W. Eliot, 
W. H. P. Faunce, John H. Finley, Carter Glass, Mrs. Herbert Hoover, 
E. M. House, Vernon Kellogg, Mrs. W. Everit Macy, Henry Morgenthau, 
Adolph Ochs, George Foster Peabody, Franklin D. Roosevelt, Albert Shaw, 
Rear Admiral William S. Sims, Gen. George Owen Squier, Henry L. Stimson, 
Charles F. Thwing, William Allen White, i W. Wickersham, Owen D. 
“Young. 
Communications may be addressed to Mr. Herbert L. Gutterson, 111 
Broadway, New York City. 


FELLOWSHIPS IN INTERNATIONAL LAW 


Fellowships in International Law for the academic year 1924-25 have 
been awarded by the Division of International Law of the Carnegie Endow- 
ment for International Peace to the following successful candidates: l 

Teachers Fellowships: Norman Alexander, University of New Hampshire; 
Edward C. Wynne, Washington College of Law; Olaf H. Thormodsgard, 
St. Olaf College; Robert R. Wilson, Austin College; J. H. Toelle, University 
of Maine; Bessie C. Randolph, Randolph-Macon Woman’s College; Harry 
Swain Todd, Waynesburg College. i 

Students Fellowships: Norman MacKenzie, Harvard University; Wads- 
worth Garfield, Harvard University; Brooks Emeny, Princeton University; 
Hobart R. Coffey, University of Michigan. ` 

These fellowships were established in 1917. for the purpose of providing . 
an adequate corps of teachers competent to give instruction in international 

law and related subjects, as an aid to the colleges and universities in ex- 
tending and improving the teaching of those subjects, which are daily be- 
coming increasingly of more interest and importance in the conduct of in- 
ternational affairs. An average of ten fellowships have been provided each 
year. Some eighty Fellows have already studied under them and quite 
` a few are already holding teaching positions in the educational institutions 
of the United States. The fellowships are awarded in April of each year 
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and "E are Ra up to April 15th. Anyone interested i in the 
fellowships may obtain an application blank and other information from the 

_ Division of International Law of the Carnegie Endowment for International 
Peace, 2 J ackson Place, Washington, D.C. 


THE ACADEMY OF INTERNATIONAL LAW AT THE HAGUE 


The Academy of International Law at The Hague having been successfully . 
inaugurated during the summer of 1923, will hold its second term during 
the summer of 1924. The term will last nine weeks divided into two periods, 
the first period from July 14th to August 12th and the second periód from 
August 13th to September 12th. Each period will include thirteen courses 
of lectures. The main subject is to be international law, taught only in 
relation to peace and excluding the laws of war. During each of the two 
periods, main courses will be given on the historical development and ` 
general principles of international law, both publie and private, while a 
certain number of special lectures will be devoted to.carefully defined sub- 
jects, selected according to the special competence of professors and, as far 
as possible, from amongst current legal international problems. . 

The teaching corps will be made up of professors from twelve different 
European and American coüntries, including Russia, the United States, 
Great Britain, Germany, France, Holland, Switzerland, Greece, Belgium, 
Venezuela, Italy, and Czechoslovakia. - The North American professors are 
Jesse S. Reeves of the University of Michigan, who will lecture during the 
first period on the subject of “The Structure of the International Com- 
munity,” and Philip Marshall Brown of Princeton University, who will _ 
lecture during the second period on the subject. of “Good Offices, Mediation 
and Conciliation as Means of Regulating International Disputes.” l 

The courses at the Academy are open to all those who, already possessing 
some knowledge of the elements of international law, deeire to improve that 
: knowledge. No fees are -charged either for attendance at the courses, the 
lectures, or-the seminars, or for access to the library of the Palace of Peace 
at The Hague, in which building the Academy holds its sessions. Anyone 
wishing to attend the courses should apply to the Secretary of the Managing 
Board at The Hague for admission, giving his name, nationality, occupation 


and address. Information may also be obtained at the office of the Carnegie - 


Endowment for International Peace, 2 Jackson Place, Washington, D. C., 
under whose auspices the Academy was founded and is maintained. 


THIRD PAN-AMERICAN SCIENTIFIC CONGRESS 


The Third Pan-American Scientific Congress, which was scheduled to' 
convene in Lima, Peru, on November 16, 1924, has been postponed to De- 
cember 20, 1924, in the same city. The Congress will be in session a fort- 
night. The American Society of International Law has been invited by 
the Organizing Committee to appoint one or more official delegates, to pre- 
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sent collected papers in behalf of the Society, and the individual collabora- 
tion of the members‘of the Society is also asked. The President of the 
Society now has under consideration the designation of delegates, pursuant 
to the request of the Executive Committee of the Society. 

^ The Congress will be divided into nine sections. The seventh section will 
deal with public and private international law. The president of this sec- , 
'tion.is Dr. Mariano Ignacio Prado y Ugarteche, Dean of the Faculty of ` 
Jurisprudence. The regulations for the Congress issued before its post- 
_ ponement provided that papers for it should be received up to October 1, 
. 1924, and should be accompanied by a résumé not exceeding 1,500 words in 
length. The official languages of the Congress will be Spanish, French, 
English and Portuguese. 

A coóperating committee has been appointed in the United States, of 
which Dr. Leo S. Rowe, Director General of the Pan-American Union at 
Washington, is the president; Further information may be obtained from 


CHRONICLE OF INTERNATIONAL EVENTS 


For tae Perion Fesrvuary 16, 1923-May 15, 1924 
(With reference to earlier events not previously noted.) 


WITH REFERENCES 


Abbreviations: Adv. of peace, Advocate of peace; B. I: I. L., Bulletin de l'Institut Intermé- . 
diaire International; Bd. of trade J., Board of Trade Jo- anal (London); Bundesbl., Switzer- 
land, Bundesblatt; Clunet, Journal dui droit'international; Cmd., Great Britain, Parliamen- 
tary papers; Commerce Reports, U. S. Commerce reports; Cong. Rec., Congressional Record; . 
Contemp. R., Contemporary Review; Costa Rica, Ga., La Gaceta; Cur. Hist., Current History 
(New York Times); D. O., Diario oficial (Brazil); E. G., Eidgenossiche gesetzsammhüng 
(Switzerland); Edin. Rev., Edinburgh Review; Europe, L'Europe Nouvelle; Evening Star 
(Washington); G. B. Treaty series, Great Britain, Treaty series; Ga. de Madrid, Gaceta de 
Madrid; G. U., Gazetta Ufficiale (Italy); Guatemalteco, El. Guatemalteco; 7. L. O. B., 
International Labor Office Bulletin; J. O., Journal Officiel (France); L. N. M. S., League of 
Nations, Monthly Summary; L. N. O. J., League of Nations, Official Journal; L. N. Q.B. 
League of Nations, Quarterly Bulletin; L. N. T. 8., League of Nations, Treaty series; Lond. 
Ga., London Gazette; Monst., Moniteur Belge; Nation (N. Y); N. Y. Times, New York 
Times ; Naval Inst. Proc., U. S. Naval Institute Proceedings; P. A. U., Pan American Union 
Bulletin; Press Ñotice, U. S. State Dept. Press Notice; Proclamation, U. S. State Dept. 
Proclamation; R. G. D. 1. P., Revue Générale de Droit International Public; Reichs G., 
Reichs-Gesetzblatt (Germany); Rev. int. de la Croix-Rouge, Revue international de la Croix- 
Rouge; R. R., American Review of Reviews; Temps, Le Temps (Paris); aha The Times 
(London) ; Wash. Post, Washington Post. f 


September, 1923 
21 BeLeruw—LuxEMBOURG.: Agreement signed relating to exchange 
` of teachers and students. Text: Monit., May 2, 1924, p. 2317. 


December, 1923 

13 AusTRIA-HUNGARY—ITALY. Agreement regarding debts of former 

l Austro-Hungarian monarchy signed at Rome, April 6, 1922, 
promulgated in Italy. Text: G. U., Feb. 21, 1924, p. 846. 


13 AusTRIA—lTALY. Five treaties, signed April 6, 1922, promulgated 
- in Italy: (1) Payment of debts. (2) Pensions. (3) Extradition. 
(4) Mutual protection of nationals. (5) Execution of civil and 
commercial decisions. Texts: G. U., Feb. 19, March 11 and 15, 

1924, pp. 818, 1106 and 1165. 


13 ITALY—POLAND. Agreement of April 6, 1922, relating to debts and 
credits, promulgated in Italy. "Text: G. U., Feb. 19, 1924, p. 820. 


13 ITALY—SERBIA. Five treaties signed at Rome on April 6, 1922, 
promulgated by Royal decree in Italy: (1) Agreement relating to 
556 ` 


CHRONICLE OF INTERNATIONAL EVENTS  , 557 


` 


December, 1923 
debts and credits. (2) Extradition treaty. (8) Treaty for pro- 
tection of nationals. (4) Treaty for execution of decisions relating 
to civil and commercial matters. (5) Convention relating to 
pensions. Texts: G. U., Feb. 19, 22, and March 11, 1924, pp. 820, 
-866 and 1107, | 


15 CZECHOSLOVAKIA—EsSTHONIA. Commercial treaty signed in Prague. 
Commerce Reports, April 14, 1924, p. 122. 


17-27 France—Great BRITAIN. Agreement reached by exchange of 
notes, extending to French zone of Morocco provisions of Anglo- 
French agreement cf 1899 relative to consular visas for certificates 
of origin. G. B. Treaty series, no. 11 (1924). Cmd. 2054. 


19 to Jan. 2, 1924 CzgcHOSLOVAKIA—QGREAT Britain. Notes exchanged : 
f - respecting accession of certain British dominions and India to 

agreement of Jan. 31, 1923, relative to commercial travellers’ 

samples. G. B. Treaty series, no. 14 (1924). Cmd. 2074. 


' 21 GREAT BRITAIN—N EPAL. Treaty of friendship, together with note 
respecting importstion of arms and ammunition into Nepal, 
signed at Katmandu. Text: G. B. Mise. series, no. 5 (1924). 
Cmd. 2112. 


22 France—Urvuevay. Convention for final cancellation of loan 
made to France by Uruguay in 1918 signed in Montevideo. 
P. A. U., April, 1924, p. 410. 


January, 1924 

9 to Apr.2 Murary CoxTROL Commission. In note of Jan. 9, German 
government contended that duties of Inter-Allied Commission of 
` Control did not involve further visits to military stations. On 
Mar. 5, Confererce of Ambassadors replied, mentioning five 
categories of. operations not yet completed. Text: Temps, 
March 10, 1924, p. 1. N.Y. Times, March 6, 1924, p.4. German 
reply of April 2 to Allied demand of March 5 for inquiry into 
military status of Germany, proposed that military control be 
turned over to Lezgue of Nations. N. Y. Times, April 3, 1924, p. 

4. Summary: Times, April 3, 1924, pp. 13 and 14. 


18 Mexico—Nicaracua. Convention on exchange of diplomatic 
i correspondence, ratifications of which were exchanged on Feb. 21; 
1923, promulgated in Mexico. P. A. U., June, 1924, p. 628. 


21 Great Brirain—Japan. Agreement for mutual recognition of 
loadline certificates signed at London. . G. B. Treaty series, no. 12 
(1924). Cmd. 2055. 


r 
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January, 1994 


26  — AusTRIA—TURKEY. Treaty of amity and commerce signed. Com: = 


merce Reports, March 31, SA p. 863. 


February, 1924 : 

‘3 Grence—Persia. Treaty ‘of ineudihus. commerce and shipping, 
. Signed Oct. 16, 1861, denounced by Persia, to expire May 3, 1924. 
. Commerce Reports, May 26, 1924, p. 538. 


4 ` GREAT BRITAIN—NICARAGUA. Commission, appointed to’ Bueno 
i Harrison-Altamirano Treaty of April 19, 1905; on cession by 
Great Britain to Nicaragua of the “Mosquito Coast, began hearings 
of complaints from the Mosquito Indians and others. P. A. U., 
June, 1924, p. 628. — 


4 to Apr. 26 League or Navions. REDUCTION OF ARMAMENT. COM- 
MISSION. Held 9th session at Geneva, Feb. 4-7, with répresenta- 
tive of United States present, to discuss new convention to replace 
convention of St. Germain for control of traffic in arms and arn- 
‘munition. Draft convention drawn up at Paris session of first 
Sub-Commission. from March 24 to 28: On April 26 a special 
sub-commission met at Prague to examine Colonel Carnegie’s 
draft treaty on private manufacture of' arms and munitions. 
: L. N. M. S., March-April, 1924, pp. 32, 52, and 74. 


9-12 BzLGruM—FrNLAND. : Provisional agreement regulating economic 
relations arranged by exchange of notes. Text: Monit., March 
26, 1924, p. 1526. Commerce Reports, May 12, 1924, p. 392. 


9 Great Bnrramv— SPAIN. By exchange of notes the arbitraticn ` 
‘treaty. of Feb. 27, 1904, was prolonged for an additional five years. , 
Ga. de Madrid, Mar. 5, 1924, p. 1175. G. B. Treaty series, no. 
16 (1924)... Cmd. 2077. . 


11-16. FRANCE—SPAIN. Arbitration. treaty of Feb. 26, 1904, renewed for 
* another period of five years, by exchange of notes. J. O., May 8, 
1924, p. 4159. i i 


13 to May & HONDURAS. Failure of political factions to reach agreement 
for restoration of constitutional government caused the United 
States to sever diplomatic relations on Feb. 13. Marines were: 
landed at various points from Feb. 29-Mar. 8. Cur. Hist., April, 

- 1924, 20:125. President Coolidge issued proclamation on 

' March 22 prohibiting export of arms or war munitions. Press `| 
Notice, Mar. 22, 1924.: Additional marines landed on March 1. 
By March 31, entire country was in hands of revolutionists. Cur. 
Hist., May, 1924, 20: 302. On April 23, Sumner Welles, American ` 
commissioner, arranged peace conference at Amapala on April 30 


€ 
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2 February, 1924 


to which governments of Costa Riea, San Salvador, Nicaragua and 
Guatemala accepted invitations. Formal convention signed and 
peace officially restored on May 5. Cur. H isl. , June, 1924, 20: 488. 
N. Y. Times, May 6, 1924, p. 1. 


14-25 Navan Experts CowrERENCE. Held in Rome to examine project of 
League of Nations on reduction of armament and make plans for 
holding international conference to extend to all nonsignatory 

' states the principles of the Washington Naval Agreement of Feb. 
6; 1922. L. N. M. S., March 15, Hon p. 33. . Cur. Hist., April, 
1924, 20: 14. | 


: 16-18 Baxtic CONFERENCE. . Representatives of Latvia, Esthonia, Finland, 
Poland and Lithuania met at Warsaw. Times, Feb. 19, 1924, p. 11. 


16 and Mar. 5 Grear Brirain—Swepen: Air navigation treaty signed 
at Stockholm. Text: G. B. Treaty series, no. 19 wer Cmd. 
2138. 


17 LITHUANIA—SWEDEN. Commercial agreement signed. Commerce 
Reports, April 28,.1924, p. 258. 


19 — Mzxrco—UwriTED Srares. Ratifications exchanged at Mexico City 
of special claims convention, Signed Ten 10, 1923. Text: U. S. 
Treaty series, no. 676. 


19 to M ay 16 Immicration Rzsrricrion. On Feb. 19, Secretary Hughes 
. Rent letter to Senate Committee on Immigration on H. R. 6540, 
with opinion as to its effect upon relations of the United States 
with Japan. Text: Press Notice, Feb. 20, 1924. On March 17, 
bill was replaced by H. R. 7995, reported on March 24 and 27. 
(H. Rp. 850, 68th Cong.) On April 10; Japanese Ambassador, 
Hanihara, protested against passage of bill as conflicting with - 
“Gentlemen’s Agreement." Text: Press Notice, April 11, 1924.. 
House passed amended bill on April 12. .Senate rejected amend- 
ment continuing ‘‘Gentlemen’s Agreement” and, on April 15, 
adopted exclusion amendment. Text: N. Y. Times, April 16, 
1924, p. 1. -On April 17, Hanihara explained intent of his note of : 
April 10, to which Hughes replied. "Text: Adv. of peace, May, 1924, 
p.309. On April 18, Senate adopted amendment to H. R. 7995, 
. by substituting S. 2576 for all words after enacting clause. Text: 
. Cong. Rec., April 18, 1924, p. 6868. Conference reports in both 
House and Senate on May 8 and 15. oe Rec., May 8 and 15, 
1924, pp. 8424 ‘and 8816. 


320 LrALY— SWITZERLAND. Exchanged ratifications of iay of com- 
merce signed at Zurich, Jan. 27, 1923. E. 6. April 2, 1924, 
p. 105. 
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E February, 1924 l 
21. AusrRIA—SOovrET Russia.. De jure recognition given to Russia by 


Austria. Wash. Post, Feb. 22, 1924, P. 2. Russian Information, 
' March 8, 1924, p. 149. 


21 ..EsrHoNIA—LATVIA. Provisional commercial agreement signed at 
Reval on Nov. 1, 1923, ratified by exchange of documents. Com- 
merce Reports, Mar. 81, 1924, p. 863. 


21-22 France—Great BRITAIN. Letters exchanged beiween Poincaré 
: 'and MacDonald on reparation and other matters made public. 
| Text: N. Y. Times, Mar. 3, 1924, p. 1. 


21 Haven Anio Commercial arrangement signed at Paris. Text:. 
J. O., Feb. 27, 1924, p. 2018. 
' 21 Lusrranra CrArws. Judge Parker, umpire of German-American 


Mixed Claims Commission, handed down decision that Germany 
must pay reparations amounting to about one million dollars in 
fifty-seven cases, repr:senting first group of claims. Wash. Post, 
Feb. 22, 1924, p. 1. l 


22 BELGIUM—GREAT BRITAIN. Exchanged ‘ratifications at London of 
convention respecting legal proceedings in civil and commercial 
matters signed at London, June 21, 1922. g. B. Treaty series, no. 
13 (1924). Cmd. 2069. 


22 ITALY—SERBiA. Fiume treaty of Jan. 27, 1924, promulgated in 
Italy. Text: G. U., Feb. 22, 1924, p. 889. Ratifications exchanged. 
Ga. de Prague, Feb. 27, 1924, p. 1. 


27 to May 8 Sr. LAWRENCE WATERWAYS. Correspondence between Brit- 
ish and American governments concerning project, with names of 
personnel of Joint Engineering Boards and. National Advisory 


Committees of Canada and the United States made pubie: Press 
Notice, Mar. 14 and May 9, 1924. 


29 Brazit—Spain. Temporary commercial agreement reached by 
exchange of notes. Commerce Reports, April 7, 1924, p. 59. 

March, 1924 

1 ~Cuncnostovaxra—Itazy. Commercial treaty providing recip- 
rocal tariff concessions signed. Ga. de Prague, Mar. 12, 1924, p. L. 
Commerce Reports, April 7, 1924, p. 59. 


1 CZECHOSLOVAKIA—lTALY. Exchanged ratifications of Juridical- 
financial convention and of Treaty of Commerce and Navigation, 
both of which were signed at Rome, Mar. 23, 1921. Text: G. Us 
Mar. 10, and Apr. 10, 1924, pp. 1089, 1449. 


1 Larvia—Unrrep Srares. Ratifications exchanged at Riga of ex- 
tradition convention of Oct. 16,1923. U.S. Treaty series, no. 677. 


. . March, 1924 
"n 
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Mexico—Unitep STATES. Ratifications exchanged in Washington 
of General Claims Convention of September 8, 1923. Text: U.S. 
Treaty series, no. 678. . 


' France—Unirep STATES. Ratifications exchanged in Washington 


of arbitration agreement of July 19, 1923, extending for another 
five years, the arbitration convention of 1908. U.S. Treaty series, 
no. 679. 


GERMANY—TURKEY. Treaty of peace and friendship signed at- 
Angora. Times, Mar. 6, 1924, p. 11. ; 


" Turkey. Angora Assembly voted abolition of Caliphate and expul- 


to 


sion from Turkey of the Caliph and all members of the House of 
Osman. Times, March 4 and 5, 1924, pp. 14 and 15. Announced 
on March 7 that King Hussein of the Hedjaz had accepted offer 
of Caliphate from Moslems of Mesopotamia, Transjordania and 
the Hedjaz, and had been proclaimed Caliph in succession to 
Abdul Mejid. Cur. Hist., April, 1924, 20: 153. 


CZECHOSLOVAKIA—FRANCE. Exchanged ratifications of treaty of 
alliance of Jan. 25, 1924. Ga. de Prague, Mar. 8, 1924, p. 1.. 


INTERNATIONAL COMMISSION For Arr Navigation. Concluded 
series of meetings in Paris at which practical problems concerning 
regulation of air services were considered. Times, Mar. 7, 1924, 
p. 11. ' . 


Apr. 29 Leacur or Nations Oprum Commitren. Held three 
sessions—Geneva, Mar. 6 to 11, Apr. 26 to 29, and Paris, Mar. : 
.28 to 29—to prepare program for International Conference on 
Opium to be held Nov., 1924. L. N. M. S., April, 1924, pp. 68 
and 83. 


Grrece—Sovier Russia. De jure recognition given to Soviet 
government by Greece. Russian Information, Mar. 29, 1924, p. 
197. 


Norway—Unirep STATES. Ratifications of arbitration treaty ex- 
changed in Washington, further extending convention of April 4, 
1908. U. S. Treaty series, no. 680. 


JAPAN—SIAM. Treaty of commerce and navigation signed at 
Bangkok. Commerce Reports, June 2, 1924, p. 604. 


10-15 League or Nations Councr. Held 28th session in Geneva. 


Draft convention in attribution of Memel territory was accepted 
and Polish-Czechoslovak frontier in Jaworzyna district agreed upon. 
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Hungarian — plan put. into operation. with final 
signatures of protocols. Replies of Commission of Jurists to - 
questions on interpretation of covenant and points in international 
law approved, Decisions reached on questions regarding German 
minorities in Poland, Saar Valley and Danzig. L. .N. M. S, 
April.15, 1921, p. 50. 


12. CzECHOSLOVAKIA—POLAND. Solution a boania dispute in Jaw- _ 
orzyna district, reached by League Council on March 12, accepted 
by representatives of both states. L.N. M.S. » April 15, 1924, p. 63. 


12 to Apr.” MzMEL Norman H. Davis, chairman of Special Commission 
i of League, presented report. to League Council on March 12. 

i Draft convention, between Allied Powers and Lithuania, giving 
Lithuania sovereignty over Memel, was accepted by the powers 
concerned. Summary: L. N. M. S., April, 1924, p. 64. On 
April 7, Poland sent note to Conference of Ambassadors protesting: . 
against acceptance by that body of recommendation of Davis. 
Committee on the ground that the treaty fails'to guarantee rights 
assured to Poland by Treaty of Versailles. Cur. Hist., June, 1924, 

- 20: 507. 


13 to Apr. 80. Great Britain—UNITED SrATEs. Ratifications of ship 
liquor treaty of Jan. 23, 1924, exchanged at Washington. U. 8. 
- Treaty series, nov 685. PEE 


18. Jurists COMMISSION ON LzAGUE COVENANT. Replies of ‘Jurists 
to questions raised by Council in September, 1924, in connection 
with Italo-Greek conflict, approved by Lengu Council. Text: ` 
'L. N. M. 8S., April 15, 1924, p. 53. ; 


. 14 BoLiViA— GERMANY. Treaty. of commerce signed.at La Paz, re- 
newing with a few modifications the former treaty of 1908. Com- 
merce Reports, June 2, 1924, p. 604. . 


14' CANADA—SOVIET RUss1A.. Russian Soviet Trade Delegation recog- 
nized by Canadian government, preceding negotiations for, trade 
. relations. ' Wash. Post, March 15, 1924, p. 1. 


14 Hungarian Reconstruction. Protocol no. I (Declaration) signed 
at Geneva by representatives of Great Britain, France, Italy, 
Roumania, Jugoslavia, Czechoslovakia, and Hungary. Protocol 

no. IT signed by Koranyi, Hungarian representative. LN. M.S, 

Suppl., May, 1924, p. 35. , ; 


14 -` Irsa Fres STaTE—SPAIN. Commercial modus vivendi arranged by 
exchange of notes between Great Britain and Spain. Ga.de Madrid, 
Mar. 21, 1924, p. 1507. 
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' 44 Traty—Sovier Reger. Commercial and Tariff treaties signed at 
. ‘Rome, Feb. 7, 1924, promulgated in Italy. Text: G; U., Mar. 20, | 
, 1924, p. 1218. 


15 Camp Wetrare. Formation of special department of Tate of 
Nations to handle all matters concerning protection of children 
of the world announced at Geneva. Will take over work of Inter- 
national Bureau for Promotion oF Child Welfare. Cur. Hist., 
May, 1924, 30: 335. 


15 to Apr. 1 OHINA—SOVIET Russta. Tentative agreement for récognition 
signed by Dr. Wang and Mr. Karakhan on Mar. 15, subject to 
approval by their governments. N. Y. Times, Mar. 16, 1924, 
p. 6. Ching’s failure to ratify was followed by Soviet ultimatum, 
of Mar. 19 and further memorandum on Mar. 24, to. which Foreign 
Minister Koo replied on April 1 enumerating three points in treaty 
which must be revised. Cur. Hist., June, 1924, 20: 520. 


15 Danzic—Sovist Russia. Recognition of Soviet government ap- 
proved by Danzig Diet. Wash. Post, March 16, 1924, p. 3. 


15 Eaypr. Inaugurated first Parliament. - N. Y. Times, March 16, 
1924, p. 7. : cub 


.15-22 FnawcE—SovigT Russia. Notes exchanged regarding Bessarabian 
question. Text: Nation (N. Y.), April 30, 1924, p. 517. 


15 ITALY—POLAND. Financial agreement signed at Rome, Mar: 10, 
1924, promulgated in Italy. G. U., Mar. 24, 1924, p. 1306. 


15 Sovrer Russta—Swepen, Commercial agreement according recog- 
nition de jure to Soviet Russia signed at Stockholm. Wash. Bon 
‘Mar. 16, 1924, p. 3. © N. Y. Times, Mar. 16, 1924, p. 6. 


' 16 Frome. Formally annexed to Italy. N. Y. Times, Mar. 17, 1924, 
l p. 1. Cur. Hist., April, 1924, 20: 140. 4 


17 Bnazir. Decision of Brazil to accredit an Ambassador to ius of | 
Nations announced in Geneva. N. Y. Times, March 18, 1924, 
p. 23. L.N. M. S., April 15, 1924, p. 56. l 


19 — SWEDEN —SWITZERLAND. Provisional commercial iirceidént signed. 
Commerce Reporis, May 5, 1924, p. 330. 


2i RHODESIA, NORTHERN. "Order in Council published providing for 
future government as British protectorate. Times, Mar. 22, 1924, 
p. 11. Lond. Ga., Mar. 21, 1924, p. 2416. 


22 .— DxNMARK—POLAND. Commercial treaty signed at Warsaw pro- ~ 


viding general most-favored nation treatment. Commerce Reports, 
May 5, 1924, p. 329.. : 
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24 ., France—Mownaco. . Signed agreement at Paris concerning legaliza- 
| tion of extracts from acts of the civil state: Text: J. O., Mar. 
31, 1924, p. 3066. 


24 ^ Stam-——-Unitep States. Exchanged ratifications of ` extradition 
treaty of Dec. 20, 1922. U. S. Treaty series, no. 681. 


25 SiwaAPORE Navar Base. Correspondence between Secretary of. 
State for the Colonies and Self-Governing Dominions and India 
dated Feb. 20 to Mar. 18, 1924; made publie. Text: Times, 
Mar. 26, 1924, p. 9. Cmd. 2083. 


: 25. Great Brirarin—Irnax (Mesopotamia). Four subsidiary agree- 
ments signed: (1) financial; (2) judicial; (3) military; (4) governing ' 
employment of British officials by goyomiment of Irak. Summary: 
Times, April 15, 1924, p. 13. 


25 to Apr. 18 GRrercE. National Assembly, on Mar.`25, by unanimous 
: vote, resolved: (1) The abolition of the Dynasty; (2) Establish- 
ment of a parliamentary republic, this decision to be ratified by 
plebiscite. Press Notice, April 22,1924. Times, March 26, 1924, 
. p. 14. Plebiscite on April 18 resulted in vote of 758,742 for a re- 
‘public and 325,322 for retention of monarchy. Cur. Hist., June, 
1924, 20: 506. me 


28. | BeLcrum—Mowaco. Exchanged ‘declarations concerning legaliza- 
tion of extracts from civil documents. Monit., April 7-8, 1924, p. 
1855. 


28-30 RUMANIAN RUSSIAN CONFERENCE. Opened in Vienna on March 28. 
M. Krestinsky, Soviet delegate, read protest of his government 
against union of Bessarabia with Rumania. Text: Nation(N. Y.), 
April 30, 1924, p. 515.- On Mar. 30, proceedings suspended by 
refusal of Krestinsky to permit Bessarabian question to be ex- 
cluded from discussion. Cur. Hist., May, 1924, 20: 320. 


„April, 1924 ] , 
2 NEWCASTLE ExEQUATURsS. Secretary Hughes Sumouniced under- 
standing reached with British government with regard to United: 
States. Consulate, closed in 1922, and exchange of notes on same 
day between Ambassador Kellogg and J. Ramsay MacDonald. . 
Text: Press. Notice, April 2, 1924. N. Y. Times, April 3, 1924, 
. p. 8. Times, April 3, 1924, p. 14. 


4: France—Unirep STATES. Treaty providing equal rights for Ameri- 

' ean nationals and interests in Syria and Lebanon, territory under 

. League mandate to France, signed in Paris. Cur. Hist, May, , 
1924, 20: 334. ; 
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8 


BunGARIA—UNITED Saves, Exchanged ratifications of naturaliza- 
tion treaty signed Nov. 23, 1923, at Sofia. Text: U. S. Treaty 
series, no. 684. 


. NETHERLANDS—UmiTED STATES.  Exchanged ratifications of agree- 


ment of Feb. 18, 1924, extending arbitration convention of 1908 
for a period of five years. U.S. Treaty series, no. 682. 


HuwaARY—ITALY.- Convention relative to legal protection of 
nationals signed in Rome. Text: G. U., Feb. 21, 1924, p. 849. 


0-28 ExPERT COMMITTEES oN REPARATIONS. Dawes and McKenna 


14 


14 


15 


reports submitted to Reparation Commission on April 9. Text: 
Cur. Hist., May, 1924, 20: 263. Cmd. 2105. On April 11, Repara- 
tion Commission adopted report and recommended that findings be 
accepted by respective governments. Wash. Post, April 12, 1924, 
p. 5. Announced on April 16 that France, Great Britain and 
Belgium had accepted the reports. Note from Germany dated 
April 15, stated that “the.reports offer a practical basis for a speedy 
solution of the reparation problem." Wash. Post, April 17, 1924, . 
p.1. Times, April 17, 1924, p.12. On April 17, the Reparation ' 
Commission voted formal approval of Dawes plan, recommended it. 
for adoption by allied governments and asked Berlin to draw up. 
laws, name officials, and take other steps to put system in operation. 
Text of Communiqué: N. Y. Times, April 18, 1924, p. 1. Text, 
‘of letter and replies of France, Belgium, Great Britain, and Italy: 
Europe, May 3,1924, p. 583. On April 28, German War Burdens 
Commission sert to Reparation Commission names of Germans to 
serve on committees recommended by Experts’ report. N. Y. 
‘Times, April 29. 1924, p. 2. 


PorAwp. Decided to create permanent delegation to League of 
Nations. Cur. Hist., June, 1924, 20: 526. 


FRANCE—ITALY. Convention concerning production and sale of 
silk worms signed at Paris. J. O., Apr. 19, 1924, p. 3681. 


Great Britain—Soviet Russia. Anglo-Russian debt parley began 
in London to adjust claims and consider important questions, 
loans to Russia, etc., Times, Apr. 15, 1924, p. 14. Contemp. R., 
May, 1924, p. 657. 


UNITED SrATES— VENEZUELA. Exchanged ratifications of extradi- 
tion convention of Jan. 19, 1922. Text: U. S. Treaty series, no. 
675. 


RUHR AGREEMENT. New agreement concerning reparation de- 
liveries of Ruhr coal and coke between M. I. C. U. M. (French 
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. Control: Commission) and the Rrhr mine owners was signed, re- 
newing agreement of Nov. 23, 1923, until June 15, 1924. Times, 
April 16, 1924, p. 13. 


19 BELGIUM—GREECE. Government of Greece officially recognized by 
f Belgium. M omt., May 1, 1924, p. 2305. 


21 CANADA-—UNITED STATES. Arrangement concluded at Ottawa for 
return of stolen property of all kinds belonging to bona fide resi-. 
dents of one country and seized by, customs authorities of the oer 
Press Notice, April 22, 1924. 


?1  - TURKEY. CONSTITUTION: Angora Assembly passed final clauses 
of new constitution and adopted instrument: asa whole. Cur. Hist., 

l l . June, 1924, 20: 517. 

.. 28 Great BnarTAIN—SPAIN.: Ratifications chap in Madrid of 


‘treaty of commerce and navigation signed Oct. 31, 1922. Ga. de 
Madrid, April 24, 1924, p. 485. 


24 PornANp—SoviEgT RUSSIA. Railway convention. signed. Russian ^ 
Information, May 17, 1924, p. 317. 


26 Jaran—Unirep States. Ratifications exchanged of agreement of 
. Aug. 23, 1923, to extend for five years the arbitration agreement of 
May 5, 1908. U. S. Treaty series, no. 683. 


26-27 Spain—Unrtxp STATES. Existing commercial agreement extended . 
for one year by exchange of notes. Ga. de Madrid, May 1, 1924, 
p. 632. . 

29 CzECHOSLOVAKIA—POLAND. Delimitation conference held at Cra- 
cow. Ga. de Prague, May 3, 1924. p. 2. 


80 to M ay 1 . PERMANENT Court OF INTERNATIONAL Justice. Senate 
Committee on Foreign Relations held hearings on question of ad- 
hesion of the United States to the Protocol of the Court. N. Y. 
. Times, May 1-2, 1924, p. 1> ` 
30 to May 7 . GERMAN-POLISH CONFERENCE. Held in Vienna to decide 
interpretation of provisions of Polish. Treaty of June 28, 1919, in 
regard to nationals in former German‘ territory ceded to Poland. | 
Times, May 9, 1924, p. 13. 
May, 1924 . 
2 BELGIUM-—NETHERLANDS. Declaraton exchanged concerning le- 
galization of extracts from state documents. Monit, May 10, 
1924, p. 2459. 
2 CuBA—UNITED STATES. President Coolidge issued. proclamation 
forbidding export of arms or munitions of war to Cuba. Press ' 
Notice, May 2, 1924. 
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May, 1924 -— 
8 GREAT LONE E E Correspondence dated Dec. 29, 
1923 to Apr. 2, 1924, regarding diversion of water from Lake 
Michigan for proposed navigation canal by Sanitary District of 
. Chicago, made publie by Department of State. Press Notice, ae 

3, 1924. 


6-21 Mrxep CLAMS Gareg (Unman STATES AND Mexico), On 
May 6, State Department announced that Dr. Rodrigo Octavio of ' 
Brazil had accepted invitation to act as third member of Special 
Claims Commission, and on May 6, that Dr. C. Van Vollenhoven 
of Holland had accepted invitation to serve as third member of 
General Mixed Claims Commission. . Press Notice, May 6 and 21, 
1924. 


7 CZECHOSLOVAKIA—ICELAND. Commercial treaty arranged by ex- 
change of notes. Ga. de Prague, May 10, 1924, p. 1. 


8  CoLoMBIA—PANAMA. Procès-verbal of meeting in Washington of ' 
the Ministers of Panama and Colombia with Secretary Hughes, 
was signed by the two ministers and the Secretary of State, by 
which diplomatie relations, broken off in 1908, were resumed be- 
tween Colombia and Panama. Text: Press Notice, May 9, 1924. 


Y 


8 Sovier RussiA—SWEDEN. Postal convention signed at Moscow. 
Temps, May 11, 1924, p. 1. 


15 INTERNATIONAL EMIGRATION CONFERENCE. Opened at Rome, with 
fifty-eight countries represented. N. Y. Times, May 16, 1924, p. 2. 


4 
INTERNATIONAL CONVENTIONS 


AGRICULTURAL WORKERS As ociations. Geneva, Nov. 12, 1921. 
Promulgation: : 
Italy. Mar. 20,1924. G. U., May 6, 1924, p. 1694. 


AGRICULTURE, INTERNATIONAL INSTITUTE OF. "Finn June 7, 1905. 
Adhesion: 

Esthonia. May 6, 1924. 

Trish: Free State. 

Lithuania. 

Italian Colonies of Eritrea, r eal, Somaliland, Tripolitania. 

^ April 15, 1924. E.G., May 14, 1924, no. 13. Monit., May 18, 1924; 
p. 2617. 


AncHivEs Protection. Rome, April 6, 1922. 
Ratification: d 
. Italy. Dee, 18,1928. G. U., Mar. 10, 1924, p. 1098. 
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BESSARABIAN TREATY. Paris, Oct. 28, 1920. 
Ratification: f i 
France. April 9, 1924. J.O., April 10, 1924, p. 3342. 
CITIZENSHIP TREATY. Rome, April 6, 1922. 
Promulgation: 
Italy. Dec. 13, 1923. G. U., Feb. 21, 1924, p. 850. 
CoprrigHt Union. Protocol, Berne, March 20, Te 
Adhesion: . 
. Greece. Monit., May 2, 1924, p. 2319. 
CZECHOSLOVAK Treaty. Saint-Germain, Sept. 10,1919. 
Promulgation: 
Italy. Jan. 10, 1924. G. U., Feb. 23, 1924, p. 913. 
GREEK MINORITIES TREATY. Sévres, Aug. 10, 1920. 
Ratification: . 
Italy. Jan. 31, 1924. G. U., April 18, 1924, p. 1513. 
HUNGARIAN Ruconseaverion. Geneva, March 14, 1924. 


Ratification: . ; "- 
Hungary. April 19, 1924. L. N. M. S., ‘April, 1924, p. 76. Cur. ` 
Hist., June, 1924, 20: 507. à 


INTERNATIONAL EXCHANGE OF DOCUMENTS AND PUBLICATIONS. Brussels; 
Mar. 15, 1886. l 
Adhesion: 
Danzig. Mar. 15, 1924. Monit., May 10, 1924, p. 2459. 
Latvia. Mar.27,1924. Moni. April 19, 1924, p. 2101. 


. LEAGUE or Nations. Covenant. Protocol of Amendments. Geneva, 
Oct. 3-5, 1921. 
Ratification: 
Latvia. (Art. 4, 12, 13, 15, 16.) Feb. 21, TOA Monit, Mar. 9, 1924, 
p. 1154. 
Liquor TRAFFIC IN AFRICA. Saint Germain-en Laye, Sept. 10, 1919. 
Adhesion: 
Egypt. Mar.10,1924. J.O., May 11, 1924, p. 4238. 
"MxptcAL EXAMINATION oF YOUNG PERSONS EMPLOYED AT : SEA. Geneva, 
: Nov. 10, 1921. 
Ratification: 
Italy. Mar. 20, 1924, G. U., May 5, 1924, p. 1675. 
Money Orpzers. Rome, May 26, 1906. 


Ratification: 
Greece. Dee. 31, 1923. Monit., April 10, 1924, p. 1940. 
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Nicut Worx or Youna Persons. Washington, Nov. 28, 1919. . 
Ratification: : ke 
Netherlands. Mar. 17,1924. I.L.O. B., Mar. 31, 1924, p. 75. 


OBSCENE PUBLICATIONS. Paris, May 4, 1910. 
Ratification: 
Esthonia. Feb. 10, 1924. J.O., Mar. 19, 1924, p. 2658. 


Pan AMERICAN ARBITRATION TREATY. Santiago, May 5, 1923. 


Ratification: 
United States. Mar. 18, 1924. Texty Cong. Bees, Mar. 18, 1924, p. 
4576. . 
Pension. Rome, April 6, 1922. 
Promulgation: 


Italy. Dec. 18, 1923. G. U., Mar. 11, 1924, p. 1107.- 


Pouisn Treaty. Versailles, June 28, 1919- 
Promulgation: 
Italy. Jan. 10,1924. G.U., Feb. 23, 1924, p. 919. 


- PROTECTION oF Brgps USEFUL TO AGRICULTURE. Paris, Mar. 19, 1902. 
Adhesion: 
Czechoslovakia. April 3, 1924. J.0O., May 11, 1924, p. 4238. 


` PeBLIC HEALTH OFFICE. ‘Rome, Dec. 9, 1907. 
Adhesion: : 
Japan. Mar. 7,1924. Monit., April 11, 1924, p. 1951. 


Ratuway Trarric. Portorose, Nov. 23, 1921. 
Promulgation: 
Italy. Mar. 20, 1924. '. U., May 12, 1924, p. 1740. 


. REFRIGERATION, INTERNATIONAL INSTITUTE OF. Paris, June 21, 1920. 
Ratification: j 
Japan. Mar. 4, 1924. J.O., Mar. 10, 1924, p. 2362. 


' REPARATION FOR DAMAGES IN TURKEY. Paris, Nov. 23, 1923. 
Promulgation: 
Italy. Nov. 23,1923. G. U., April 23, 1924, p. 1583. 


Rumanian Treaty. Paris, Dec. 9, 1919. 
Promulgation: 
Italy. Jan. 10,1924. G. U., Feb. 23, 1924, p. 917. 


Tangier CONVENTION. ` Paris, Dec. 18, 1923. 
Ratification: ; 
France. May 22,1924. J.O., May 29, 1924, p. 4789. 
Great Britain. May 8,1924. Times, May 10, 1924, p. 12. 
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THRACIAN TREATY. Sevres; Aug. 10, 1920. 
Ratification: i 
Italy. Jan. 31, 1924. G. U., April 18, 1924, p. 1513. 


Trusts. Rome, April 6, 1922. 
Promulgation: 
Italy. Dec. 13, 1923. G. U., Feb. 27, 1924, p. 973. , 


UNEMPLOYMENT CONYENTION. Washington, Nov. 28, 1919. 
Ratification: D 
South Africa. Feb. 20,1924. I. L. O. B., Mar. 31, 1924, p. 75. 


UNEMPLOYMENT INDEMNITY IN Case OF Loss or Sur. "Geneva, July 9, 
1920. 
Ratification: 
Italy. Mar. 20,1924. G. U., May 6, 1924, p. 1693. 


War Loans. Rome, April 6, 1922. 
Promulgation: 
Italy. Dec. 13, 1923. G. U., Mar. 8, 1924, p. 1078. . 


WEEKLY Rest IN Inpustry. Geneva, Nov. 17, 1921. 
- Promulgation: 
. Italy. Mar. 20, 1924, G. U., May.5, 1924, p. 1672. 


WHITE LEAD IN. Parr. Geneva, Nov. 19, 1921. 
Ratification: . 
Italy. Mar. 20,1924. G. U., May 6, 1924, p. 1694. 


Waiter SLAVE TRADE. Geneva, Sept. 30, 1921. 
Adhesion: ki l 
Leeward Islands, Jamaica, Mauritius: Mar. 7,1924. Monit., April 26, 
1924, p. 2215. : 
Ratification deposited: : 
Latvia. Feb. 12, 1924.  Monit., April 4, 1924, p. 1789. 


Warre Stave Trape. - Paris, May 4, 1910. 
Ratification: 
Brazil. © P. A. U., April, 1924, p. 410. 


£. 


1 


M. Atice MATTHEWS. ` 


PUBLIC DOCUMENTS RELATING TO INTERNATIONAL 
LAW 


GREAT BRITAIN! 


l Arbitration agreement between the United Kingdom and Spain of 
Feb. 27,1904. Notes exchanged for further renewal. London, Feb. 9, 1924. 
(Treaty Series No. 16, 1924.) 24d. ` 


Arbitration convention between United Kingdom and United States of 
America, April 4, 1908. Agreement for renewal of, with exchange of notes. ` 
, Signed at Washington, June 28, 1923. (Treaty Series No. 8, 1924.) 23d. 


Belgium, Convention between United Kingdom and, extending extra- 
dition conventions to the Belgian Congo. and certain British protectorates. 
(Treaty Series No. 1, 1924.) 23d. 


Canada and Italy. Commercial convention signed at a Jan. 4, 
1923. (Treaty Series No. 10, 1924.) 23d. 


. Commercial travellers’ samples. Notes respecting the accession of certain 
British Dominions and India to agreement between Great Britain and 
“Czechoslovak Republic of Jan. 31, 1923.° London, Dec. 19, 1923, and 
ip 2,1924. (Treaty Series No. 14, 1924.) 2id. 


' Consular visas for certificates of origin. Agreement between the United . 
Kingdom and France extending to French zone of Morocco the provisions 
-of Anglo-French agreement of Oct.-Nov. 1899. Signed London, Dec. 17-27, 
1923. (Treaty Series No. 11, 1924.) 2id. 


Covenant of the League of Nations, Protocols of amendments of Aide 
6 and 12, adopted by the Assembly, Oct. 4 and 5, 1921. (Treaty Series 
» No.4, 1924.) 23d. 


Elbe Statute of Navigation, dativention supplementary to. Signed at 
Prague, Jan. 7, 1923. (Treaty Series No. 17, 1924.) 63d. 

Enemy property. Special report of committee appointed by Board of 
Trade to advise upon release of property of ex-enemy aliens in’ necessitous 
circumstances. (Cmd. 2046.) 64d. 


Estates of deceased seamen, disposal of. ` Agreement between United 
Kingdom and Finland, signed at Helsingfors, Dec. 14, 1928. 


German reparation. ‘Reports of expert committees appointed by the | 
Reparation Commission. (English version:) (Cmd. 2105.) 3s. 2d. ` 
1 Parliamentary and official publications of Great Britain may be obtained for the amount 
noted from the Superintendent oi Publications,, H. M. Stationery Office, Imperial House, . 

Kingsway, London, W. C. 2. . 
571 


572 . . THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


German Reparation Recovery Act, 1921. Rate of levy. Negotiations, 
between H. M. Government and the German Government, together with _ 
the decree dated March 3, 1924, issued in pursuance thereof by the German 
Government. (Cmd. 2089.) 23d. 


Treasury minute, Feb. 25, 1924. (Cmd. 2065.) 234d. 


Hungary, Agreement between United Kingdom and, modifying conven- 
tion of Dec. 20, 1921, concerning instalments payable by Hungarian Gov- 
ernment. Signed. at Paris, Dec. 11, 1923. (Treaty Series No. 9, 1924.) 

: 23d. 


International Commercial Statisties, convention respecting the com- 
pilation of. Signed at Brussels, Dec. 31, 1923. (Treaty Series No. 15, 
1924) 10d. " 


International Labor Üonfürdnce: Recommendation adopted at its fifth 
session, Oct. 22-29, 1923. Authentic text in French and English. (Cmd. 
2051.) 6id. 


League of Nations. Fourth Assembly. Report of British delegates. 
(Misc. No. 1, 1924.) 93d. 
26th and 27th sessions of the Council. Reports by Lord Robert 
Cecil. (Misc. Nos. 2 and 3, 1924.). 33d. and 63d. 


28th Session of the Council. Report 3 Lord Parmoor. (Mise. 
No. 4, 1924.) 6żd. 


Legal proceedings in civil and commercial matters. Convention between 
United Kingdom and Belgium, penea at London, June 21, 1922. (Treaty 
Series No. 18, 1924.) 33d. 


Limitation of naval armament, Treaty between the British Empire, 
France, Italy, Japan and United States for the. Signed at Washington, 
Feb. 6, 1922. (Treaty Series No. 5, 1924.) 65d. 


Liquor traffic, Convention between United Kingdom and United States 
of America for regulation of the. Signed at Washington, Jan. 23, 1924. 
(Cmd. 2063.) 23d. 


Loadline certificates, agreement between United Kingdom and Japan for 
mutual recognition of. Signed at London, Jan. 21, 1924. (Treaty Series 
No, 12, 1924.) 23d. 


Order in Council exempting iraa dde from detention for 
non-compliance with Merchant Shipping Acts. March 21, 1924. (S. R. 
& O. 1924, No. 388.) 1íd. 














. Morocco. Convention regarding the organization of the statute of the 
Tangier Zone. Signed at Paris, Dec. 18, 1923. (Cmd. 2096.) 1s. 1d. 


Nauru (Mandated territory), Consular powers in. Merchant Shipping 
Order No. 2, Dec. 19, 1923. (S. R. & O. 1923, No. 1594.) Add. 
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Nepal, Treaty between the United Kingdom and, together with note, 
respecting the importation of arms and ammunition into Nepal. Signed at 
Katmandu, Dec. 21,1923. (Misc. No. 5, 1924.) 2id. i 


Pacific possessions, Treaty between the British Empire, France, Japan, 
and the United States of America, relating to their, together with accom- 
panying declaration, supplementary treaty, and identic communication to 
Netherlands and Portuguese Governments respecting the treaty. Signed 
at Washington, Dec. 13, 1921, and Feb. 6, 1922. (Treaty Series No. 6, 1924.) 
3id. . . 

Peace Treaties. The Treaties of Peace Orders (Amendment) Order, 
Feb. 20,1924. (S. R. & O. 1924, No. 252.) 13d. 


Prize deposit account in the Supreme Court, Aug. 4, 1914, to March 31, 
1923, with correspondence with the Comptroller and Auditor General. 
(H. C. Rept. No. 44, 1924.) 24d. 


Soviet Russia. A description of the various palitioal units existing on 
Russian territory, to which is appended the Constitution of the Union of 
Socialist Soviet Republics of July 6, 1923. (With 2 maps.) Foreign Office. 
1s. 14d. ' 


Spitsbergen, Treaty regulating the status of, and conferring the sover- 
eignty on Norway. Signed at Paris, Feb. 9, 1920. (Treaty Series No. 18, 
1924.) (With map.) 1s. 1d. ME: 

Treaties between the United Kingdom and foreign states. Accessions, ` 

withdrawals, ete. (Treaty Series No. 34, 1923.) 33d. 
' Treaty Series, 1923. Index. (Treaty Series No. 35, 1923.) 23d. 

Tribunaux Arbitraux Mixtes. Recueil des decisions. Nos. 31-33. 
Oct.—Dec.. 1923. 18s. 3d. . l 

Turkey, Assessment and reparation of damage suffered in. Convention 
between United Kingdom, France, Italy, and Japan; covering nationals of ' 
contracting Powers, with protocol providing for signature by Roumania. 
Signed at Paris, Nov. 23, 1923. (Treaty Series No. 3, 1924.) 33d. 

Note on the Treaty of Peace (Turkey) Bill, 1924. (Cmd. 2058.) 





21d. ; 
Turkey Treaty of Peace. (13 & 14 Geo. 5, Ch. 7.) 25d. 
War damages. Final report of Royal Commission on compensation ‘for 
. suffering and damage by enemy action. (Cmd. 2066.) 63d. 
UNITED STATES? 


Alien Property Custodian. Annual report for year ended Dee. 31, 1923. 
“8p. (H. doc. 155, 68th Cong. 1st sess.) Paper, 5c. 


2 When prices are given, the document in question may be obtained for the amount noted 
from the Superintendent of Documents, Government Printing Office, Washington, D. C. 
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With reports of divisions. xii+261 p. m doe. 49, 68th Cong. P. 
Ist sess.) Paper, 30c. ` ; , 
Arbitration convention between France ena United States of Feb. 10, 
1908, Agreement extending duration of, signed at Washington, July 19, 1023. 

. 4p. [English and French.] (Treaty Seriés 079.) State Dept. 

Arbitration convention between United States and Great Britain of 
April 4, 1908; Agreement extending duration of, signed at Merete, June 
28,1923. 3p. (Treaty Series 674.) State Dept. 


Arbitration convention between the Netherlands and United States of. ` 


May 2, 1908, Agreement extending duration of, signed at Washington, 
Feb. 18, 1924. 4p. (Treaty Series 682.) [English and Dutch.] 
Arbitration convention between Norway and, United States of April 4, 
1908. Agreement further extending duration of, signed at Washington, 
Nov. 26, 1928. .(Treaty Series 680.) [English and Norwegian. ` 


Arbitration of disputes arising out of contracts, maritime transactions, or 
commerce among the States or Territories or with foreign nations. Report 
to accompany bill to validate certain agreements. Jan. 24, 1924. (H. rp. 

. 96, 68th Cong. 1st sess.). Paper, 5c. 
Joint hearings, Jan. 9, 1924. iii+41 p. Paper, 5c. 

China. Report in relation to claims presented by Government of China 
against United States arising out of negligent or unlawful acts in China of 
persons connected with military and naval forces of United States. April 23, 
1924: 4p. (S. doc. 96, 68th Cong. Ist sess.) Paper, 5c. 

‘Chinese indemnity, Hearings on remission of further payments of. 
. March 31-April 2, 1924. ii+98p. Paper, 10c.. 

Report to accompany joint resolution. April 29, 1924. 6 p. 
. (H. rp. 600, 68th Cong. 1st sess.) Paper, 5c. 

Citizenship of wives of Americans in foreign service. Hearings, i 12, 
1924. 24 p. Paper, 5c. 

. Claims. Report with reference to claim bs British ‘Government for 
losses. sustained by steamship Baron Berwick as result of collision with 








U. S. S. Iroquois and U. S. destroyer Truxton. Feb. 28, 1924. 4 p..- 


(S. doc. 56, 68th Cong. 1st sess.) Paper, 5e. 


E i: ' Report in relation to claim of Government of Novar for losses 
sustained by steamship Hassel in collision with steamship Ausable. Feb. 25, 
1924. 4p. (S. doc. 52, 68th Cong. Ist sess.) Paper, 5c. 


Report requesting submission to Congress of claims arising out ` 

of occupation of ‘Vera Cruz, Mexico, by American forces in 1914. Feb. 7, 

1924. 10 p. (S. doc. 33, 68th Cong. 1st sess.) . Paper, 5c; report to ac- ` 

, company S. 2506 authorizing appropriation for payment of claims. March ' 
18, 1924. 10 p. (S. rp. 281, 68th Cong. 1st sess.) Paper, 5c. 
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. Report relative to claim presented by Swedish Government on 
account of sinking of fishing boat Lilly. by U. S. Army transport Antigone., 
Feb. 11, 1924. 3p.. (S. doc. 39, 68th Cong. Ist sess.) Paper, 5c. : 


"Report respecting claim of British Government for death of 
. Samuel Richardson, Nov. 1, 1921, at Consuelo, Dominican Republic. 
- Jan. 14,1924. 3p. (S. doc. 20, 68th Cong. 1st sess.) Paper, 5c. 


i. Report respecting claim against United States for damage done 
by United States marines to property of Salvador Buitrago Diaz, owner of 
newspaper La Tribuna, of Managua, Nicaragua. ' Jan. 10, 1924.. 3: p. 
(S. doc. 18, 68th Cong, Ist sess.) Paper, 5c; report to accompany S. 2455 
to authorize payment of iun April4, 1924. (S. rp. 355, 68th Cong. 
Ist sess. Paper, 5c. . i l 


Report respecting claims of several Nicaraguans against United 
States on account of deaths or injuries in encounters with American. 
marines. Jan. 21, 1924. 5 p. (S. doc. 24, 68th Cong. Ist sess.) Paper, 
5e; report to accompany S. 2457 to authorize payment of indemnity. 
April 4, 1924. (S. rp. 354, 68th Cong. Ist sess.) Paper, 5c. 


. Colombia. Diplomatic cortespondence in connection with ratification 
of treaty with United States, April 6, 1914, and in connection with securing 
oil concessions for American citizens. 71 /1 p: (S. doc. " 68th Cong. Ist 
sess.) Paper, 5c. 


Communism. Attempt to seize American labor movement. Prepared 
by United Mine Workers of America. 1924. 'ii4-43 p. (S. doc. 14, 68th 
Cong. Ist sess.) Paper, 5e. ES 











Copyright. Proclamation extending to citizens of Canada benefits of 
Act of March 4, 1909. Dec. 27, 1923. lp. (No. 1682.) .State Dept. 

Copyright in Canada. Act 11 and 12 Geo. V, Ch. 24, to amend and 
‘consolidate law relating to copyright, amended June 13, 1923; in effect 
Jan. 1, 1924. iii+55 p. (Bulletin 20.) Paper, 10c. "n 

Crignier, Madame, Relief of, for damage to property caused by search 
for body of John Paul Jones. Report from State Dept. (S. doc. 41, 58th 
Cong. 1st sess.) 
Reports to accompany bill, Feb. 16, 1924, 13 p. (S. rp. £46, 
` 68th Cong. Ist sess.); March 18, 1924, up (H. rp. 319, 68th Cong. 1st sess.). 
Paper, 5e each. 


Diplomatie and consular service of United States, corrected to Jan. 1, 1924. 
67 p. State Dept. 


Disarmament, new call for. Address by President Coolidge, New York 
City, April 22, 1924. 10 p. (S. doc. 94, 68th Cong. Ist sess.) . 
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Extradition treaty and additional article between United States and 
Venezuela, signed at Caracas, Jan. 19 and 21,1922. 11 p. [English and 
Spanish] (Treaty Series 675.) State Dept. 


Extradition treaty between Latvia and United States. Signed at Riga, 
Oct. 16, 1923. 6p. (Treaty Series 677.) 


Extradition treaty between Siam and United States, ainda Bangkok, 
Dec. 30,1922. 6p. (Treaty Series 681.) 


. Finland. Report of World War Foreign Debt Commission, May 2, 1923, 
with agreement providing for settlement of indebtedness of Finland to 
United States, and letter of approval of President Harding. Jan. 16, 1924. 

:9 p. (S. doc, 23, 68th Cong. Ist sess.) Paper, 5c. 


Act to authorize settlement of indebtedness of, to United States. - 
Approved March 12,1924. 1p. (Public 41.) Paper, 5c. 


Report to accompany bill to authorize settlement of debt to 
United States. Jan. 23, 1924. 7 p. (H. rp. 89, 68th Cong. 1st sess.) 
Paper, 5c. 


l 








Foreign service of United States.. Hearings on bill for reorganization and ' 
improvement of. Jan. 14-18, 1924. 226 p. Foreign Affairs Committee. 


Report to accompany bill to reorganize and improve. Feb. 5, 
1924. 18 p. (H. rp. 157, 68th Cong. Ist sess.) Paper, 5c. 


Free zones in ports of United States, Report to accompany bill to provide 
for establishment of. April 28, 1924. 36 p. (S. rp. 477, 68th Cong. Ist 
sess.) Paper, 5c. ` i 





French Spoliation Claims. Hearing on S. 56 for allowance of certain. 
March 20, 1924. ii4-28 p. Paper, Bc; reports to accompany, Jan. 14, 1924; 
6 p. (S. rp. 45, 68th Cong. 1st sess.); Apr. 15, 1924, 9 p. (S. rp. 404, 68th 
Cong. Ist sess.). Paper, 5c each. 


Geneva conference and ocean shipping. By E. T. Chamberlain. In- 
cludes convention and statute on international regime of maritime ports 
agreed upon at Geneva Conference. 24 p: (Trade Information Bulletin 
202.) Commerce Dept. 


Germany, Hearings on resolution for relief of women and children in. 
Jan. 20-Feb. 13, 1924. 156 p. i. Paper, 15c. 


Report, Mar. 3, 1924. 3 p. (H. rp. 256, 68th Cong. Ist sess.) 





Paper, 5c. 


Hungary, Acresment between Tnte States and, concerning funding of 
indebtedness, with report of World War Foreign Debt Commission. April 
25,1924. 10 p. (H. doc. 243, 68th Cong. 1st sess.) Paper, 5c. 
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Immigration. Letter from Secretary of Labor transmitting suggestions 
in connection with legislation. 1924. 20 p. Labor Dept. 


Immigration laws and rules of Feb. 1, 1924. 168 p. map. Paper, 15c. 


Immigration, naturalization, citizenship, Chinese, Japanese, negroes, and 
aliens. List of publications for sale by Superintendent of Documents. 
Nov. 1923. (Price list 67, 7th ed.) Govt. Printing Office. 


Immigration, restriction of. Hearings, Dec. 26, 1923-Jan. 19, 1924. 
914 p. il (Serial 1-A). Paper, 60c. 
Hearings, Jan. 14-Feb. 12, 1924. 915-1175 p. il (Serial 
. 2-À. Paper, 25e. °’ 


Report to accompany bill H. R. 6540. Feb. 9, 1924. 29 p. 
(H. rp. 176, pt. 1, 68th Cong. Ist sess.) Paper, 5c; minority report, pt. 2, 
20 p. Paper, 5c. 


f Report to accompany bill H. R. 7995. March 24, 1924. 41 p. 
(H. rp. 350, pt. 1, 68th Cong. Ist sess.) Paper, 5c; minority report, pt. 2. 
Paper, 5c. 














Hearings on bills S. 2365 and S. 2576 to limit immigration of 
aliens into United States. Feb. 13-Apr. 8, 1924. iii4-314 p. Paper, 30c. 


International Joint Commission on Boundary Waters between United 
States and Canada. Organization, jurisdiction, and operation under treaty 
of Jan. 11, 1909.. 1924. v+5p. Paper, 10c. 


` International relations. Recent questions ‘aad negotiations. Address 
by Charles E. Hughes, Secretary of State, Jan. 23,1924. 9p. State Dept. 


Japanese immigration legislation. Hearings on bill to limit immigration : 
of aliens into United States. Mar. 11-15, 1924. ii+170 p. Paper, 15e. 


Liquor convention between Great Britain and United States. Statement 
of Henry St; George Tucker on resolution requesting President to transmit 
copy of treaty to House of Representatives. Feb. 20 and March 7, 1924. 
ii4-32 p. Paper, 5e. 


Mexico, General claims convention between United States and, signed at 
Washington, Sept. 8, 1928. 9 p. (Treaty Series 678.) [English and 
Spanish.] State Dept. 


Special claims convention, signed Mexico City, Sept. 10, 1923. 
9p. (Treaty Series 676.) [English and Spanish.] State Dept. 


Proclamation prohibiting exportation of arms or munitions to. 
Jan. 7,1924. 1p. (No. 1683.) State Dept. 


Migratory bird treaty act regulations, Proclamation further amending. 
April 11, 1924. 1p. (No. 1691.) State Dept. Í 
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Mixed Claims Commission, United States ind Germany. Aduiüstrelivo 
Decision No. 3 dealing with liability of Germany ‘for damages i in nature of 
interest and measure of damages for. eee taken. Dec. 11, 1923. 
61-70 p. 





——. First report of Marshall Morgan, assistant to Agent of United 
States, April 10-June 16, 1923. viii+55 p. Paper,10c. 

Opinion i in war-risk-insurance premium claim, March 11, 1924. 

 di-c71-74p. State Dept. , 

. Opinion construing phrase “naval ‘and military "works or mate- 

rials" as applied to hull losses and also dealing with requisitioned Dutch 
ships. March 25, 1924. iii+75-101 p. State Dept. a 

Narcotics. Report to accompany resolution for appropriation for 
participation of United States in two international conferences for control 

_ of narcotic drugs. Feb. 28,1924. lp. (H. rp. 244, 68th Cong. Ist sess.) 
. Paper, Be. 

Oil pollution of navigable osstal waters of United States, Report to 
accompany S. 1942 to prevent. . Jan. 15,1924. 4p. (S. rp. 66, 68th Cong. 
Ist sess.) Paper, 5c. | 

Opium and narcotie laws of United Slate: 1924. 27 p. Paper, 5c. 

Panama Canal, Transit and harbor regulations for, effective Jan. t, 1924. 
Executive Order, Dec. 20, 1923. 23 p. (No..8938.) State Dept. 

Parcel post agreement between Netherlands, East India and United 
States, approved Feb. 20, 1924. 6p. State Dept. 

Philippine independence. Hearings on S. 912 providing for withdrawal 
of United States from Philippine di Islands. Feb. 11-Mar. 8, 1924. idis . 
Paper, 10c. i 











99 p. Paper: 10c. 

Rio Grande River. Report to accompany bill providing for study of 
equitable use of Rio Grande with. Mexico below Fort Quitman, Tex. April 
26,1924. 2p. (S. rp. 474, 68th Cong. Ist sess.) Paper, 5c. 

Ruhr Valley. Report on present conditions made by Commander W. S. 
_ Bainbridge, Military Order of Foreign Wars of United States. 1924. 16p. 

(S. doc. 26, 68th Cong. 1st sess.) Paper, 5c. 

Russia, recognition of. Hearings betore subcommittee, Jan 21-23, 1924, 
pt. 1. 158 p. Paper, 15e., ; 

Reports on Russian affairs by W. B. Thompson, Col. R. Robina 


Gen. Graves, Gov. J. P. Goodrich, Maj. Slaughter, and Maj. Faymonville. 
Feb. 1, 1924. 2p. (S. don: 31, 68th Cong. Ast sess.) Paper, 5c. 





4 


' Hearings on House bills and resolutions. Feb. 17 and 25,1924.,.. ` 
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St. Mary and Milk Rivers, Hearing in matter of i saaivatiente and ap- 
portionment of waters of, in Unite^^'74es and Canada. Sept..15 and 17, 
1921. 91 p. International Joint Commission on HEU Waters between 
United States and Canada. i 


Trade-mark protection in Tatin America. By B. A. Kosicki. April 14, 
1924. Hi+28p. (Trade Information Bulletin 219.) | Commerce Dept. 


World War, 1914-1918. Secret history of a great betrayal, by E. De 
Morel. 1924. vi4-34 p. (S. doc. 40, 68th Cong. 1st sess.) Paper, 5c. 


GEORGE A. FiNCH. 


MIXED CLAIMS COMMISSION—UNITED STATES AND 
GERMANY! 


OPINION IN WAR-RISK INSURANCE PREMIUM CLAIMS 
[NovemMBER 1, 1923] © 


The Commission is here dealing with a group of American claims for reimbursement for 
war-risk insurance premiums paid for protection against stipulated hazards of war. There : 
' is no complaint of injury to or destruction or seizure of propetty by the acts of Germany or 
her ‘agents. The premiums were paid as a matter of business prudence for protection by 
eae against risks which never matured into damage to or destruction of the property ` 
insured. : r 

Under the terms of the Treaty of Berlin as construed by Administrative Decisions Nos. I 
and II of the Commission, Germany is financially obligated to make full and complete ' 
compensation for all losses sustained by American nationals proximately caused by Ger- 

. many's acts. 

But under the terms of that treaty Germany can not be held liable for all losses incident 
to'the very existence of a state of war. To this class belong claims by American nationals for 
refund of premiums paid by them for insurance against the risks of possible losses which 
never occurred, risks in their very nature uncertain, indefinite, indeterminable, and too . 
remote to furnish a solid basis on which to rest a claim. s 

'The Alabama Claims decisions considered and applied. 

The use of the term “indirect” as'applied to the “national” claims involved in the Ala- 
bama case is inapt, inaccurate and ambiguous. The distinction sought to be made between 

damages which are direct and those which are indirect is frequently illusory and fanciful and 
` should have no place in international law. The legal concept of the term "indirect" when 
applied to an act proximately causing a loss is quite distinct from that of the term “remote.” 


PARKER, Umpire, delivered the opinion of the Commission, the American 
and German Commissioners concurring in the conclusions: y- 

The Commission is here dealing with a group of claims put forward by the 
United States on behalf of its nationals in which reimbursement is sought for . 
war-risk insurance premiums paid by them for protection against stipulated 
hazards of war. There is no complaint of injury to or destruction or seizure , 
of property by the acts of Germany or her agents. The premiums were paid 
for protection against possible acts which never occurred. 

That these claims may be understandingly dealt with it will prove helpful 
at the outset to consider: What were the pertinent problems growing out of 
the war confronting American nationals, especially those engaged directly 
or indirectly in maritime commerce, at the time such insurance was written 
and premiums paid, and against what risks was protection sought? 

The initial eruptions of the World War in the last days of July, 1914, 

f {a) Established in pursuance of the agreement between the United States and Germany of 
Aug. 10, 1922. Edwin B. Parker, Umpire; Chandler P. Anderson, American Commissioner; 

` Wilhelm Kiesselbach, German Commissioner; Robert W. Bonynge, American Agent; Karl 
von Lewinski, German Agent. 

Numbered footnotes appear in the original decision or opinion; lettered footnotes and 


references in brackets have been inserted by the Editor of the Journan, Head-notes sup- 
plied by the Editor. e 
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found the United States, in common with other neutral Powers, in.a state 
of unpreparedness. Its commerce was on every sea, yet it was without an 
adequate merchant marine to keep it afloat. Intricate questions affecting 
the safety of neutral freights and cargoes, even when carried in neutral 
vessels, were, and some of them still are, unsettled, rendering uncertain the 
protection of a neutral flag. Yet American institutions were not then pre- ` 
pared to protect American commerce by insurance against the risks of war. 

During the first two years and eight months of the war, which we desig- 
nate the "period of neutrality,” the United States was neutral! Its na- 
` tionals had, therefore, nothing to fear from war risks for their vessels or their 
eargoes, or for their freights shipped on vessels flying foreign flags, save: 
(a) when part or all of the cargo was contraband, (b) when violating a 
blockade, (c) from mines, and £3) when shipments of American ownership . 
were made under a belligerent flag. f 

The difficulty lay in determining what was and what was not contraband, 
and what ports were ànd what were not blockaded, and the location of 
mines. With a view to removing, as far as practicable, these uncertainties 
prejudicial to neutral commerce, the United States very promptly, by identic 
notes addressed to all belligerent Powers, suggested that all agree to be 
bound by the laws of naval warfare as laid down by the signed but unratified 
Declaration of London of 1909. In making this suggestion the opinion was 
expressed that ‘‘an acceptance of these laws by the belligerents would pre- 
vent grave misunderstandings which may arise as to the relations between 
neutral Powers and the belligerents."? Germany and her allies acquiesced 
in this suggestion.’ Great Britain and her allies responded that they had 
* decided 'to adopt generally the rules of the declaration in question, subject 
to certain modifications and additions which they judge indispensable to the 
efficient conduct of their naval operations."* On examination it was found 
that these “modifications and additions" touching the laws of contraband 
and blockade were so substantial and far-reaching in their nature that the 


1 Reference is made to Administrative Decision No. 1 for the definition of the terms used 
.herein. [Printed in this Journat, Vol. 18, No. 1 (Jan. 1924), pp. 175-176.] 

2 Telegrams of Secretary of State to American Embassies at London, Paris, St. Petersburg, 
Berlin, and Vienna, and the American Legation at Brussels, Aug. 6, 1914, page 1 of Special 
Supplement to Volume 9 of American Journal of International Law, July, 1915, being 
“Diplomatic Correspondence between the United States and Belligerent Governments 
Relating to Neutral Rights and Commerce" (hereinafter cited as “Dip. Cor.,” with volume 
and page numbers, Vol. 10 being for October, 1916, and Vol. 11 for October, 1917, supple- 
ments). 

? Telegram, Ambassador Penfield to Secretary of State, Aug. 13, 1914, Dip. Cor. Vol. 9, p. 1. 

: Telegrams, Ambassador Gerard to Secretary of State, Aug. 20 and 22, 1914, Dip. Cor., Vol. 9, 
p.2. 

‘Dispatch, Ambassador Page to Secretary of State, August 27, 1914, enclosing note of Aug. 
27, 1914, from British Foreign Office, Dip. Cor., Vol. 9, p. 2-3; telegram, Chargé Wilson to 
Secretary of State, Aug. 27, 1914, ibid., p. 5; telegram, Ambassador Herrick to S. of S., Sept. 
3, 1914, ibid., p. 6. 
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United States, despairing for the time being at least of ne the conflict- _ 
ing Powers to agreement with respect to the laws of naval warfare, withdrew . - 
its suggestion and notified all belligerents that it would “insist that the rights 
and duties of the United States and its citizéas i in the present war be defined 
by the existing. rules of international law! “nd the treaties of the United 
States irrespective of the provisions,of the Jeclaration of London." 5 : 
Then followed in quick succession numerous additions by the British. 

: Government to her lists of both contraband and conditional contraband, as 
‘defined by the Declaration of London, with modifications and extensions of 
‘the rule of “continuous voyage” or “ultimate destination" as applicable to 
; blockade as well as contraband—all ‘promptly followed by both her allies 
and her enemies. In their wake came numerous seizures, detentions, and 
requisitions of American cargoes by the British Government; the declaration 
‘by the German Government that the English Channel aad the north and 
west coasts of France and the waters surrounding the British Isles consti- 
tuted a war area and that all enemy ships found therein would be destroyed 
and even neutral ships endangered—the latter vigorously protested by the 

. United States;" the declaration of the British Government and. the French 
Government o March 1, 1915, that they would “detain and take into port 
ships carrying goods of presumed enemy destination, ownership, or origin,” 
a course of action protested by the United States'as previously unknown to 
international law;® the declaration that “The British fleet has instituted a 
blockade, effectively controlling by cruiser ‘cordon’ all passage to and from 
Germany by sea” ;° constant and emphatic protests directed by the Govern- . 

: ment of the United States against both the British Government and her allies 
and the German Government and her allies for “vexations,” 'unwar- 
ranted,” “unjustifiable,” “oppressive,”’ “indefensible,” and “illegal” inter- 
ference with American commerce;! until on July 7, 1916, the British and ` 
French Governments revoked their partial adherence to the Declaration of 


é Telegrams, Acting Secretary of State, Oct. 22 and 24, 1914, Dip. Cor., Vol. 9, p. 7-8. 

“6 Dispatch, Ambassador Gerard to Secretary of State, Feb. 6, 1915, transmitting proclama- 
tion and memorial of German Governmen: of Feb. 4, 1915, Dip. Cor., Vol. 9, p. 83-85. 

7 Telegram, Secretary of State to Ambassador Gerard, Feb. 10, 1915, ibid., p. 86-88. 

-8 Declarations from British and French Axtibussadors to Secretary of State, Mar. 1, 1915, 
ibid., p. 101-102; telegrams, Secretary of State to Ambassadors Page and Sharp, Mar. 5 1915, 
'ibid., p. 102-104. 
` 9 Telegram, Ambassador Page to Secretary of State, Mar. 15,.1915, transmitting mem- 
orandum of Mar. 13, 1915, from British Secretary of State for Foreign Affsirs, ibid., p. 106- 
108. 

10 Instruction, Secretary of State to Ambassador Page, Oct. 21, 1915, Dip. Cor., Vol. 10, p. 
73-88; telegram, Secretary of State to Ambassador Gerard, Feb. 10, 1915, same, Vol. 9, p. 86- 
88; note, Secretary of State to German Ambassador, Apr. 21, 1915, ibid., p. 127-129; telegram, 
Secretary of State to Ambassador Page, July 14, 1915, ibid., p. 158-154; telegram, Secretary 
of State to Ambassador Gerard, July 21, 1915, ibid., 155-157; telegram, Secretary of State to 
Ambassador Penfield, Aug. 12, 1915, ibid., 166-171; telegram, Secretary of State to Ambas- 
sador Gerard, Apr. 18, 1916, ibid., p. 186-190; same to same, May 8, 1916, ibid., p. 199-200. 
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London and promulgated specific substitutes of their own devising,! pro- 
tested by the Government of the United States “‘as at variance with the law 
and practice of nations in several respects.!? Both Germany and Great’ 
Britain admitted planting mines.“ As stated in one of the briefs filed before 
this Commission by claimants in support of this group of claims, “retaliatory 
acts, first of one belligerent and then of another, accumulated progressively 
until what had always been believed to be the rights of neutrals substantially 
. disappeared.’’4 

Under the provisions of Article 59.0f the Declaratión of London, believed 
to be declaratory of the preexisting rules of international law “In the ab- 
sence of proof of the neutral character of goods found on board an enemy 
vessel, they are presumed to be enemy goods."!5 Article 3 of the Declara- 
-tion of Paris (to which the United States has never unqualifiedly adhered) 
protects neutral goods, except contraband of war, under the enemy's flag 
against confiscation. Whether this rule will afford a neutral owner protection 
from loss flowing from damage to or destruction of his property, when such 
loss is incidental to its transportation on a belligerent vessel, is still involved ' 
in doubt.5 French prize courts have held that no such protection is af- 
forded; that the Declaration of Paris simply insures the owner of a seized 
neutral cargo the restitution of his property or the proceeds of its sale; but - 
where German ships were destroyed at sea because the French captor could 
not bring them into pórt as prizes, the owners of the neutral cargoes could 
not complain, inasmuch as "such destruction was an act of war the propriety 
of which the owners of the cargo could not call in question, and which barred 
all claim on their'part to an indemnity."!' Hence the risks taken by Ameri- 


1! Dispatch, Ambassador Page to Secretary of State, July 10, 1916, enclosing copies of “The 
Maritime Rights Order in Council, 1916,” Dip. Cor., Vol: 10, p.5. 7 

2 Instruction, Secretary of State to Chargé Laughlin, London, Sept. 18, 1916, Dip. Cor., 
Vol. 11; p. 1-2. 

13 Memorandum from British Secretary of State for Soxini Affairs to American RETA 
sador, Mar. 15, 1915; reply of German Govt. to protest of British Govt. against the laying . 
of German mines, transmitted by Ambassador Gerard to Secretary of State, Nov. 13, 1914; 
notice of British Govt. of laying of mines given through Ambassador Page and transmitted by 
the latter to the Secretary of State, Jan. 25, 1917; Feb. 15, 1917; Mar. 23, 1917, and by 
Consul General Skinner, Apr. 27, 1917. See also note of Secretary of State to British 
Ambassador, Feb. 19, 1917. 

14 Brief of George Grafton Wilson, page 11 (italics ours). See particularly par. 33 of note 
from Secretary of State to Ambassador Page, Oct. 21, 1915; and pars. 37 and 38 of Sir 
Edward Grey's memorandum in reply thereto of April 24, 1916; also British Ambassador to 
Becretary of State, Mar. 1, 1915; memorial of German Govt. respecting retaliatory measures 
dated Feb. 4, 1915, transmitted by Ambassador Gerard to Secretary of State, Feb. 6, 1915. 

15 The Roland, 1 B. & C. P. C. 188. 

1 Hall Int. Law, 7th ed., pages 787, 788; The Magnus (1798), 1 Ch. Rob. 31; The Rosalie and 
Betty (1800), 2 Ch. Rob. 343; The Jenny (1866), 5 Wall. 183; The Carlos F. Roses (1899), 177 
U. S. 655; The Roland (1915), 1 B. & C. P. C. 188; The Porto, Journal Officiel, Mar. 30, 1915; 

Lhe Czar Nicolai, Jour. Off. 19 Ap. 19015.  . 
ON pai. Sec. 2817; see also The Glitra, decided by the German Imperial Supreme Prize 
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can exporters and importers in the use of belligerent vessels for the trans- 
` portation of their property are obvious. 

We are not here concerned with either justifying or condemning any one 
or all of the parties to the conflict for the measures taken by them. We 
have briefly sketched the situation confronting American maritime com- 
merce solely for the purpose of clearly understanding and stating the nature, 
source, and extent of the risks insured against, for the cost of which insurance 
recovery is sought. It is manifest that the very existence of maritime war- 
fare inevitably entails inconvenience and loss to neutral commerce, no mat- 
ter how precisely established rules of international law may be observed. 
It is equally manifest that the kaleidoscopic changes in the lists of both abso- 
Jute and conditional contraband; the extensions of the rule of “ultimate 
destination"; the novel conditions of the blockade and counter-blockade, 
and in part the novel naval instruments and methods used for their enforce- 
ment; the widespread mine fields; and, last but not least, the fact that the 
channels of American foreign commerce would have been choked but for the 
use of belligerent bottoms—all combined to create war hazards so numerous 
and so bewildering that sound discretion impelled American exporters and 
importers to insure against the numerous known and unknown and con- 
stantly increasing risks suddenly thrust upon them. 2 

War-risk insurance afforded at least a measure of protection. But Ameri- 
can companies were not at the outbreak of the war in a position to write in 
large volume insurance of this character, which had in the past been carried 
principally by foreign underwriters. These latter were for the moment 
suffering from the general demoralization resulting from the shock of the 
outbreak of the war and functioning but imperfectly. The varying condi- 
tions from day to day, the uncertainties as to the boundaries, extent, or 
duration of the conflict—in a word, the practical absence of inden factors 
with which to construct formule based on the law of averages as a measure 
for the risks which the insurance companies were called upon to take—made 
it impossible for the American companies at the outset, with their limited 
facilities, to take any risks save at what seemed to be almost prohibitive 
rates. As pointed out in the American brief above mentioned, “many mer- 
chants refused to pay the premiums charged by American companies, which 
had in some instances advanced 400%.” Fully realising the extreme gravity 
of the situation, the Congress of the United States acted promptly and 

` effectively. By the act of September 2, 1914, the Bureau of War Risk In- 
surance was established in its Treasury Department, and the Government 
of the United States almost immediately began to write war-risk insurance. 
on American vessels and éargoes at reasonable rates. It is significant that 


Court, Sept. 17, 1915; Amer. Journal Int. Law, Vol. X, p. 921-927; Indian Prince, decided by 
the German Imperial Supreme Prize Court, Apr. 15, 1915, Amer. Jour. Int. Law, Vol. X, 
p. 930-935; Oppenheim Int. Law, Vol. 11, 3rd ed. secs, 185 and 424; The Nereide, 9 Cranch, 
388-418. ; 
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the writer of the American brief above mentioned assigns as the cause. of 

particular suffering by American citizens not acts of Germany but the fact 

that “no adequate system of maritime insurance had been developed in the 
` United States,” and adds: 

In consequence cotton planters had almost no market and individuals 
were urged to buy bales of cotton to assist producers who had no 
market. Freight rates from many ports were consequently forced up, 
for example: per 100 Ib., cotton New York to Liverpool July, 1914, $.25; 
November, 1914, $0.50; January, 1915, $1; April, 1915, $2; December, 
1916, $5. . . . Such figures indicate in a measure the abnormal 
risks which the World War had brought upon merchants of the United 
States and against, which they were compelled to insure. 


The war situation with respect to cotton has very aptly been put forward 
by American counsel as typical, and we may profitably briefly examine it. 
At the outbreak of war the price of cotton to the American producer accord- 
ing to the reports of the United States Department of Agriculture was 12.4c. 
per lb. By September, 1914, it had declined to 8.7c. per Ib.; by October to 
7.8c. per Ib. and in November to 6.3c. per 1b.; notwithstanding the Govern- 
ment of the United States began to write war-risk insurance in September, 
1914. After November, 1914, the price curve to the producers of cotton, 
speaking generally, was upward, until in December, 1916, it was 19.6c. per 
Ib. and in September, 1918, the peak of 32.2c. per lb. was reached. The 
Declaration of London places “raw cotton” on the list of articles which 
“may not be declared contraband of war." It remained noncontraband 
until August 24, 1915, when the British Government by Order in Council 
declared it absolute contraband. Prior to that time cotton had received spe- 
cial consideration and treatment at the hands of Great Britain and its allies. 
While on March 1st the British and French Governments gave notice that 
they would “prevent commodities of any kind from reaching or leaving 
Germany ” 18 the British Government on March 9th announced in substance 
that all cotton for which contracts of sale and freight engagements had been 
made prior to March 2 would “be allowed free or bought at contract price if 
stopped, provided the ship sails not later than March 31st."!? This ar- 
rangement applied to cotton for neutral destination only? Under the prac- 
tice thus instituted by Great Britain, American cargoes of cotton, whether 
on American or other vessels, were detained and most of the cotton was pur- 
chased by the British Government, although some of it was permitted to 
move to neutral ports when the British became satisfied that it did not 2 


18 British Ambassador to Secretary of State, Mar. 1, 1015. 

1° Telegram Consul General Skinner to Secretary of State, Mar. 9, 1915; par. 5 of Note Sir 
Edward Grey to Secretary of State, Mar. 15, 1915; par. 4 memorandum of Lord Crewe, June 
17;seetelegram Ambassador Page to Secretary of State, June 22, 1915. 

20 Memorandum of Sir Edward Grey.“ Respecting American Ships and Cargoes detained 
at British Ports," May 14, with note of May 15, 1915; see also communication from Ambas- 
sador Page to Secretary of State, May 20, 1915. 
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‘an ultimate enemy destination. It appears that on May 14, 1915, when the 
British Secretary of State for Foreign Affairs prepared his memorandum for 
` the Secretary of State of the United States, there were then being detained by 

Great Britain two American ships with cotton cargoes, and 23 other vessels 

carrying cargoes of American cotton. The cotton thus "detained" when 

not released by the British Government was paid for by it with reasonable 
promptness, usually on the basis of the market price at the port of shipment, 
plus freight if prepaid, plus the current rate of insurance. Thus the shipper 
was made whole as if he had sold at the American port of shipment. In this 
way neutral cotton was prevented from finding its way either directly or 
indirectly into Germany.” 

An American counsel has pointed out that ocean freight ates on cotton 

from New York to Liverpool advanced from 25e. per 100 Ibs. in July, 1914, 
. to $5 per 100 lbs. in December, 1916. When opposite these figures we place 
the prices received for their cotton by American producers of 12.4c. per lb. 
in July, 1914, which declined to 6.3c. per lb. in November, 1914, during the 
period of general demoralization; then consider the gradual advance in price 
as war-risk insurance came to be more freely written and dislocated com- 
mercial conditions came to be readjusted to a state of war, until in Decem- 
ber, 1916, the price was 19.6c. per lb. (although ocean freights had advanced 
from 25e. to $5 per 100 lbs.); and further consider the continued advance 
in price during the period in which most of the American cotton not con-' 
sumed at home was taken and paid for by Great Britain-on the basis of the 
market price in the United States, plus insurance and freight—until the 
peak was reached in September, 1918, when the American producer received 
82.2c. per lb.; all these facts considered together point directly to the con- 
clusion that, in the great majority of cases if not in all of them, the war-risk 
insurance premiums and freights on raw cotton and cotton linters exported 


‘from the United States were ultimately paid (a) in the early days of the war zu 


by the producer in the decreased price received by him and (b) later by the : 
consumer in the increased price paid by him—rather than by the shipper or ' 
exporter from whom the insurance companies directly received the premiums 
and in whose behalf claims are presented to this Commission. No such 

claims are being bere asserted on behalf of the foreign consumer, for under 
* the treaty this tribuna] is not competent to consider them. No such claims 
are being here asserted on behalf ofthe producers who were the real sufferers 
in the early days of the war when cotton declined from 12.4c. to 6.3¢. per Ib. 

The reason is obvious. These losses which were very real and substantial, 

and in many instances resulted in great distress, were simply inevitable and 
‘incidental consequences `of the existence of a state of war, losses which must 
to some extent fall on neutrals as well as belligerents. "Many of such premi- 
ums forming the basis of claims against Germany were paid to foreign under- , 


21 Pars. 19, 20, and 36 of Sir Edward Grey's memo. delivered by the British Ambassador : 


to Secy. of State, April 24, 1916. 
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- writers either directly or indirectly through reinsurance. All such payments 
constitute an economic national loss to the United States. Similar con- 

. siderations doubtless prompted Mr. Sumner, in 1869, in enumerating the 
several classes of damages embraced in the “Alabama Claims,” to treat the 
“rise of insurance on all American vessels" as a “national loss" as con- 

_tradistinguished from “private claims,” which he separately dealt with,” ` 
for in many cases it is practically impossible to allocate such premium pay- 
ments to the individuals ultimately paying them. But even where they 
can be so allocated, this fact, for reasons presently mentioned, can not affect 
the result of this decision. 

^. The situation as above outlined gives a fairly accurate understanding of 
the risks. confronting those American nationals directly or indirectly inter- 
‘ested in maritime commerce following the outbreak of the war. That busi- 
ness prudence suggested insuring against such risks is obvious. Diligent 
enquiry of counsel fails to discover any comprehensive compilation of the’ 
war-risk insurance actually written on American vessels and cargoes and dis- 
closing what risks were actually covered thereby. There is available, how- 
ever, a complete and accurate record of all such insurance written by.the 
Bureau of War Risk Insurance of the Treasury Department of the United 
States, constituting a substantial percentage of all such insurance written 
by American institutions, both publie and private. An examination of these 
records throws a flood of light not only on thé risks actually covered but also 
on the sources of such of these risks as matured into actual losses. The 

. policies of insurance issued by this Bureau contain this clause: 


Touching the adventures and ‘perils which the insurer is contented to 
bear, and does take upon itself, they are men-of-war, letters of marque 
and countermarque, surprisals, takings at sea, arrests, restraints and 
detainments of all kings, princes, and peoples, of ‘what nations, condition, 
or quality soever and all consequences of hostilities or warlike oper ations, 
whether before or after declarations of war. 


Insurance on merchandise to ports in Europe and Mediterranean ports in 
Africa, as expressed in the applications therefor, was based on “the amount 
of invoice (including freight, insurance premiums, and other charges when : 
prepaid and included in the invoice) plus 10%.” The experience of this 
Bureau with respect to policies written, premiums collected, and losses 
paid is reflected by the table; copy of which is in the margin.» From this. 
table it will be noted that losses were lodged against the Bureau on 29 out 
of 2,590 policies issued during the period of neutrality. An analysis of these 
- claims for losses is reflected by the other table copied in the margin.” 

From this it appears that there were 13 ships or their cargoes involved in 
: the claims for losses based on the 29 policies in question. Of these 13 losses, 


2 Moore, Vol. I, 511-12; also post, pages 50 and 57 [pages 595 and 601 herein. ] 
23 See footnote 23 on p. 588. 24 See footnote 24 on p. 588. 
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five were directly attributable to Germany; while four were based on British 
detentions and seizure; three were presumably caused by German mines 
and one (unsettled and in litigation) was due to the wrecking of an American 
vessel on a submerged rock while under the control of a British naval prize 
crew. x 

Rejecting all speculations and considering only the actual experience of 

















?? Note. 
^s n Insurance . Losses 
Period 
Number I " Number Losses 
of policies nsuran of policies} sustained : 
September, 1914, to March 31, 1917 2,590 $293,915,486.00 | $5,048,678.96 29 | $1,711,555.06 
April 1, 1917, to December 31,1918| 24,340 | 1,690,999,930.00 | 41,445,358.62 670 | 27,619,249.07 
Total to approximate end of f : 
actual war............. 26,930 | 1,984,915,416.00 | 46,494,037.58 699 | 29,330,805.03 
January 1, 1919, to December 31, 
1920, siosaic we e we daN s eie nie 297 82,357,877.00 246,366.88 |.........].... Ls. wives 
Grand total...........005 vs 27,221 2,067,273,293.00 | 46,740,404.46 699 | 29,330,805.03 
^4 Note. 


United States. Bureau of War Risk Insurance—Analysis of losses sustained August 1, 1914, to 
March 31, 1917, inclusive. 


{Compiled for the Commission from statements submitted by the United States Veterans’ Bureau.) 


Insurance Claimed Net losses 


‘Directly attributed to Germany, 5 ships (Frye, Portland, Bo- 

rinquen, Illinois, and Healdton), 7 policies (6 hull, 1 freight) .. |981,413,050.00,| $765,420.91 | $765,309.73 
Presumably German mines, 3 ships (Evelyn, Carib, and Green- 

brier), 14 policies (3 hull, 11 cargo). ......... eese eese 709,103.00 709,103.00 650,047.13 ` 


Total presumably and directly attributed to Germany: 8 

ships, 21 policies (9 bull, 11 cargo, and 1 freight), being 2 

submarine sinkings, 1 raider sinking, 3 mire sinkings, 1 
seisure and 1 detention............ cece ee eee eens 2,122,153.00 | 1,474,523.91 | 1,415,356.86 
British detentions and seizures: 4 ships (Seguranca, Nevajo, 
Carolyn, McCullough), 6 policies, cargo only, being 3 deten- | - 
lions and lseisure, ss cee eseist i renaste sanesna 623,480.00 136,422.76 136,199.10 


Submerged-rock ease in litigation (Llama): 2 policies on 1 ship 


(i hull, freight)... cc cece cree twee eee ees 160,000.00 160,000.00 


E G 2,905,633.00 | 1,770,946.67 | 1,551,555.96 
Tf Llama loss is paid... 0... ec eee eee eee ar [eden ears aid sre! ade ao acie are ua 160,000.00 


1,711,555.06 


Grand total; 13 ships (8 German and 5 British olaims), 29 A 
policies (10 bull, 17 cargo, 2 freight) ............ LLL... 2,905,633.00 | 1,770,946.67 | 1,711,555.96 
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the United States Bureau of War Risk Insurance, ‘t is apparent that Ameri- 
can exporters and importers who paid war-risk insurance premiums to that 
Bureau were insured against “all consequences of hostilities or warlike 
operations,” including “takings at sea, arrests, restraints, and detainments 
of all kings, princes, and peoples, of what nations, condition, or quality 
soever"; and that the losses actually sustained, against which American 
nationals were protected, directly resulted from the acts of the British Gov- 
ernment as well as from the acts of the German Government. While the 
terms of some of the policies issued by private insurers, both domestic 
and foreign, differed in some particulars from those insured by the War 
Risk Bureau, this fact does not affect the result of this decision. 

Having examined the conditions confronting American nationals engaged 
in foreign commerce, the nature of the risks to such commerce, the sources 
from which they sprang, and the measures taken to protect against them; we 
come now to inquire: Do the premiums for insurance against such risks con- 
stitute claims for which Germany is financially liable falling within the juris- 
diction of this Commission? We hold that they do not. 

In announcing our reasons for so holding, we will apply them to the facts 
put forward by the United States in three claims, one on behalf of the 
United States Steel Products Company, one on behalf of the Costa Rica 
Union Mining Company, and one on behalf of the South Porto Rico Sugar 
Company, being claims numbered 20, 22, and 27, respectively, all selected 
by the Agent of the United States as typical and among the strongest cases 
of the war-risk premium group, pending before this'Commission. The facts 
are: 

Case No. 20, United States Steel Products Company. 


` In the latter part of 1913 and early part of 1914, long prior to any rum- 
blings of a world war, the United State; Steel Products Company, a New. 
Jersey corporation, entered into a contract to fabricate and transport ma- 
terials and apparatus to be used in the erection of bridges at the site of the 
coaling station at Cristobal, Panama. The company’s contract bound it 
to make deliveries at Cristobal for stipulated sums. The materials were 
shipped from Baltimore, Md., on or about October 30, 1914, by the British 
steamship Westlands. The cor \pany, in the exercise of what it deemed busi- 
ness prudence, insured the shipment against the risks of war while being 
transported from Baltimore to Cristobal. The premium paid therefor by 
the company on November 16, 1914, amounted to $1,111.76. For this 
amount, with interest from the date of payment, claim is made. 


Case No. 22, Costa Rica Union Mining Company. 


The Costa Rica Union Mining Company, a West Virginia corporation, 
owned and operated a producing gold mine in Costa Rica. On December 
“11, 1917, it shipped on the American steamship Santa Marta a consignment 
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-of cyanide of sodium which it protected with war-risk insurance, paying 
a premium therefor amounting to $13.44, for which amount, with interest 
from the date of payment, it makes claim. 


4 


Case No. 27, South Porto Rico Sugar Gom: 


The South Porto Rico Sugar Company, a New Jersey corporation, owned 

' and' operated sugar factories and plants on the islands of Porto Rico and 
Santo Domingo, engaged in the manufacture of sugar for refining and sale 
in the United States. Several of these plants were in close proximity to 
harbors navigated by ocean-going vessels, and the high smokestack of one 
-plant was clearly visible by day and night to vessels several miles at sea. 
. Because of the exposed position of the plants the company, upon the entrance. 
of the United States into the war, protected them against risk from bom- 
bardment. The total amount of premiums for insurance of this class paid 
by this company during the war amounted to $60,760.00, for which amount, 
with interest, claim is made. l 

In the two cases first mentioned the voyages were uneventful and the 
shipments safely reached their respective destinations. In the third case the 
plants insured against bombardments were unmolested.  . 

Inasmuch as long prior to the war the steel corporation had for a stipu- 
lated sum sold its products “delivered at Cristobal,” it is clear that it could 
not pass the cost of the war-risk insurance on to the purchaser. Hence its 
profits were, diminished to the extent of the premiums paid by it. The voy- . 
age was coastwise on mineless seas. The shipment was neutral and non- 
contraband. The destination, both immediate and ultimate, was un- 
blockaded. The risk insured against was attributable to shipping under a . 

British flag. The premiums paid unquestionably represented a loss suffered 
as a consequence of the war by the steel corporation during the period of the 
neutrality of the United States. 

The mining company’s shipment was ade and premium paid during the 
period of belligerency of the United States. The insurance covered supplies | 
for use by the company in its mining operations. It follows that the pre- ` 
mium paid increased the company’s operating costs to that extent. Here 

. also was a loss suffered as à consequence of the war. 

The operating costs of the sugar company were increased to, the sieht of 
the premiums paid by it for insurance against the hazards of bombardment. 
We will assume (although the record is silent on this point) that this ad- 
ditional ‘cost of operation was not passed cœ~to the purchaser or ultimate 
consumer. On this assumption premiums claimed by the sugar company 
constitute a loss suffered as a consequence of the war. 

'The premiums paid for which reimbursement is sought in these three cases 

` are, for the purpose of this decision, treated as losses to claimants not passed 
on by them. The precise terms of the policies for which such premiums were 
paid are immaterial. The pertinent enquiry is, Were these losses attribut- 


JUDICIAL DECISIONS  - 591 


able to Germany's act as a proximate cause? If they were not, then all 
claims pending before this Commission for the recovery of amounts expended 
for war-risk insurance as such must be dismissed. . i 

The principal arguments advanced by numerous counsel in several briefs 
presented by the American Agent pressing claims of this group may be 
summarized thus: 

That under Section 5 of the resolution of Congress and also under Article 
. 281 of the Treaty of Versailles, both carried into and made a part of the 
Treaty of Berlin, Germany is (in the language of an American counsel) 
"responsible for all damage or loss in consequence of the war, no matter what 
act or whose act was the immediate causé of the injury "; and that the war- 
risk insurance premiums paid by American nationals constitute losses to 
them resulting as a consequence of the war and are therefore within the: 
terms of the Treaty of Berlin. 

Other statements of the argument made by American counsel are P 
in the three succeeding paragraphs as follows: 


: It must be concluded that no matter how remote a particular loss, 
damage, or injury may have been with respect to some act on the part of 
Germany, other than the initiation of the war itself, if the loss, damage, or 
injury was the natural and connected effect of the war, Germany is 
liable therefor. 

—. The prime and direct cause of the risk was the illegality of the warfare 
which was then and thereafter conducted by the. Imperial German 
Government. 

Under Section 5 of this same Joint Raato German property was 
to be retained till suitable provision for American claims against the 
Governments of Austria-Hungary and Germany had been made. These 
claims were to include the © of American nationals who had suffered 

“since July 31, 1914, loss, damage, or injury to their persons or their . 
property, directly or ‘indirectly, .. . . in consequence of hostilities 
or of any operations of war, or otherwise." : 


Examining these arguments in the light of thé construetion of the Treaty 
of Berlin as embodied in Administrative Decisions Nos. I and II of this 
Commission," handed down this day,.it is apparent that in the opinion of 
this Commission they are based on & wholly erroneous interpretation of the 
language of that treaty, coupled with a confusion of the legal concept of the. 
proximate cause of a loss with that of the consequential and indirect damages 
flowing: therefrom.” 

Leaving out of consideration claims falling within defined categories, not 
applicable here, Germany's liabilities under the Treaty of Berlin for losses 
sustained by American nationals is [are] limited to losses “caused by the acts 
of Germany or her agents." "The proximate cause of the loss must have been 


b Printed in this JougNAL, Vol. 18, No. 1 (Jan. 1924), pp. 175—170, 177-186. 
23 Particular reference is here made to so much of Administrative Decision No. II as is 
embraced under the last caption, “ Losses Suffered Directly or Indirectly.” 
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in legal contemplation the act of Germany. The proximate result or 
consequence of that act must have been the loss, damage, or injury suffered. 
The capacity in which the American national suffered—whether the act 
operated directly on him or indirectly as a stockholder or otherwise, whether 
the subjective nature of the loss was direct or indirect, is immaterial, but the 
cause of his suffering must have been the act of Germany or her agents. 
Such an act proximately causing a loss, though sustained through an indirect 
channel, renders Germany liable. But where the causal connection between 
the act complained of and the loss is broken, or so involved and tangled and 
remote that it can not be clearly traced, there is no liability. The simple 
test to be applied in all cases is: Has an American national proven a loss 
suffered by him susceptible of being measured with reasonable exactness by 
pecuniary standards, and is that loss attributable to Germany’s act as a 
proximate cause? ae t 

Applying this simple test to the facts in this group of cases the Commission ` 
has no hesitation in holding that they do not fall within the terms of the 
Treaty of Berlin. ‘They are not claims for injury or damage to, or destruc- 
tion or conversion of, property by the acts of Germany or her agents. They 
are claims put forward to recover the amount of premiums paid for protection. 
against possible happenings which never in fact happened; for protection 
against risks to both neutral and belligerent commerce of a highly speculative 
and uncertain nature, incident to the very existence of a state of maritime 
warfare, participated in by both groups of belligerents. 

From the quotation hereinbefore made from one of the briefs filed by 
American counsel? it will be noted that freight rates on cotton from New 
York to Liverpool were advanced from 25 cents per 100 pounds in July, 
1914, to $5.00 per 100 pounds in December, 1916, as a direct consequence of 
the war. There is no more rea ion why war-risk insurance premiums paid by 
American nationals should be recovered from Germany than there is that 
these advances in ocean freight rates, which; as heretofore pointed out, were 
during the early days of the war in a large measure indirectly paid by the 
American cotton planters, should be so recovered. If the terms of the treaty 
can be so expanded by forced constriction as to embrace such claims, then 
they will include all increased living costs, increased railroad freights, in- 
creased income and profits taxes, in a word all costs or consequences of the 
war, direct or remote, to the extent that such costs were paid or losses suf- 
fered by American nationals. The rejection of such a construction must 
follow its mere statement. 

While in no wise binding on this tribunal, it is worthy of note that the 
Reparation Commission, constituted under the Versailles Treaty, has so 
construed that treaty as to exclude amounts paid by nationals of the Allied 
Powers as premiums for war-~‘sk insurance. 


15 Page 38 [585] ante. 
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The United States has declined to press very large claims against Germany 
representing the cost to it of pensions and separation allowances; costs which 
were undoubtedly incurred as a “consequence of the war”; costs which 
must be borne by all American taxpayers; costs which the United States 
was authorized to assert and which the Allied Powers are asserting under the 
Treaty of Versailles.?? 

There is nothing in the Treaty of Berlin or the history of its making to 
support the contention that the United States, while declining to press claims 
of the character mentioned in the preceding paragraph, nevertheless in- 
tended to assert, on behalf of a comparatively small group of American ex- 
porters and importers, claims for refund of war-risk insurance premiums, 
which belong to that numerous class of losses suffered as an incidental and 
remote consequence of the war, when similar claims are not being asserted 
by any Allied Power. 

In a brief filed by private counsel and adopted by the American Agent, the 
argument is put forward that under the treaties of 1785, 1799, and 1828 
between the United States and Prussia American nationals were guaranteed 
freedom from ‘confiscation or condemnation and loss of property" even 
where contraband, and that these guarantees were violated by the unlawful 
warfare instituted by Germany, necessitating American nationals purchasing 
war-risk insurance. Without expressing any opinion with respect to the 
binding effect of the treaties in question or the quality of the conduct of 
either party with respect thereto, suffice it to say that the claims for the 
recovery of war-risk insurance premiums paid by American nationals are not 
based on any alleged confiscation or condemnation or loss of property in the 
sense that these terms are used in those treaties, but are rather to recover 
expenses incurred for protection against risks incident to the existence of a 
state of war, participated in by both groups of belligerents, claims not em- 
braced within the terms of the Treaty of Berlin, which determines the juris- 
diction of this Commission. 

There is a suggestion in another brief filed by private counsel and pre- 
sented by the American Agent that the terms of Article 232 of the Treaty of 
Versailles, read in connection with Annex I to Section I of Part VIII thereof, 
impose liability on Germany to reimburse American nationals for war-risk 
insurance premiums paid by them during the period of belligereney. It 
follows from the rules laid down in Administrative Decisions Nos. I and II 
that such a construction must be rejected by this Commission. 

In another brief, prepared by private counsel and presented by the Ameri- | 
' ean Agent, it is urged that under Article I of the agreement under which this 
‘Commission is constituted Germany is obligated to pay claims of this class. 
While the construction placed by counsel on the language of the agreement 
must be rejected, still if aecepted the result would be the same, inasmuch as 


37 See Note 11, this Commission's Administrative Decision No. II handed down this day. 
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Germany's liabilities, which are fixed by the Treaty of. Berlin, can not- be 
enlarged by the agreement. 

Tke Alabama claims decisions considered and applied.—The decisions of 
the Geneva Tribunal and the decisions of the Alabama Claims Courts in dis- 
posing of the so-called Alabama Claims are respectively invoked and earn- 
estly pressed upon our consideration, the former by the Gérman and the 
latter by the American counsel. _A careful analysis will disclose that these 
decisions do not bear with controlling weight on the questions presented by 
this group of cases. So far as they are in point, they support the conclusions 
reached by this Commission. As, however, they are being constantly cited 
in cases here pending, and as the use of the terms ‘‘indirect claims," “in- 
direct damages," and "indirect losses" in connection with these Alabama 
claims has led to much confusion. of thought and a misapprehension of the 
real decisions made, they may be here prontably examined with care, his- 
torically and analytically. 28 

The claims which came to be known by the generic term ix latns 
Claims" were asserted by the United States against Great Britain because 
of the latter's alleged breach of neutrality in allowing cruisers to be built and 
fitted out or manned in British ports for the use of the Confederate States 
during the American Civil War. After diplomatic negotiations extending 
over a period of approximately seven years, during which the merits of these 
elaims, their nature, and scope became political issues on both sides of the. 
Atlantic, the Treaty of Washington of May 8, 1871, was executed, providing, : 
among other things, for the creation of a ‘tribunal of arbitration" to dispose 
of them. "They were finally disposed of, so far as Great Britain was con-' 
cerned, by the “Geneva Award” of September 14, 1872, under which it was 
decreed that Great Britain should pay to the United States a lump sum of 
$15,500,000 in gold “for the satisfaction of all the claims referred to the 
cons deratión of the tribunal.” 

This sum was awarded and paid to the United States in its danny as 
sovereign, rather than in behalf of any of its individual nationals or group or 
groups of nationals. The disposition of this fund rested entirely with 
Congress, which by two acts—the.first approved June 23, 1874, the second 
approved June 5, 1882—provided for the creation of a Court of Commission- 
ers of Alabama Claims" to hear and determine, in accordance with the pro- 
visions of these acts, the claims of all-those seeking satisfaction out of this 
fund. 

The Geneva “tribunal of arbitration” was international in character and 
was governed by the provisions of the Treaty of Washington and applicable 
international law. 

The Court of Commissioners of Alabama ER was a creature of the 
Congress of the United States, governed by the provisions of the acts creat-  . 


28 By the designation “Moore” herein is meant the work of John Bassett Moore on 
“International Arbitrations.” Italics used in quotations are ours. 
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ing it, constituting a- Dart of the machinery for die distribution of a fund in’ 


the Treasury of the United States over which the Congress had absolute 
control. 


This distinction must be aaay borne in mind i in weighing the deci- : 


‘sions of each of these tribunals. 
It is significant that the term “indirect” to tas the particular class of 


claims which afterwards came to be known as “indirect claims," was not' 
used in any of the diplomatic correspondence or in any of the negotiations . 


preliminary to the execution of the Treaty of Washington or in that docu- 
ment itself. To an impassioned speech delivered by Charles Sumner in the 
Senate of the United States on April 13, 1869, may be traced the conception 
of a definite political issue in the form of a demand ‘upon Great Britain for 
. the payment, not only of "private claims," but “national claims.” Mr. 
Sumner estimated the private claims at about $15,000,000, and in addition 
thereto he enumerated classes of "national claims," embracing, as one of 
several classes, the “enhanced payment of insurance.” He put forward this 
claim on behalf of the United States as a sovereign nation and not on behalf 
of any individual or group of individuals. The reason, doubtless, was that 
the exporter or importer who actually paid the war-risk premiums did not in 
the majority of cases sustain a loss equal to the premium paid or any loss at 
all; but took the cost of insurance into account in the purchase or sale of tlie 
product, passing such cost on to either the producer or the consumer, so that 
it was practically impossible to trace the loss to the individual ultimately 
"bearing it. Hence Mr. Sumner treated this item as an economic loss sus- 
tained by the nation as a whole.2® Mr. Sumner anticipated the objection 


_ that these enumerated national losses were too indirect and remote to afford | 
a-solid ground for claims against Great Britain, but brushed this objection to: 


one side as of little moment. ^ — 7 
The first time these and similar ciasses of claims were officially designated 
_ as "indirect" was on February 3, 1872, when Earl Granville, then British 


. Minister of Foreign Affairs, addressed a note to General Schenck, then `. 


American Minister to Great Britain, announcing that it was the view of Her 
Majesty's Government “that it was not within the province of the tribunal 
‘of arbitration at Geneva to decide upon the claims for indirect losses." This 
was followed by a similar pronouncement in the Queen’s speech opening 
Parliament three days later, and thenceforth these claims which Mr. Sum- 
ner had classed as “national claims” as contradistinguished from “ private 
claims” came to be referred to, in the press and elsewhere as "indirect 
claims.” ' 

A careful reading of the history of the Alabama Claims from their inception 
to the handing down of the Geneva Award strongly suggests that the Govern- 
ment of the United States in putting forward these so-called “national 
. Claims” was actuated by two motives: (1) domestic political considerations 
29 Moore, 509-512. 
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rendered it expedient for the government to assert these claims for what they 
might be worth, and (2) they were put forward as makeweights, not with the 
hope that they vould be allowed, but for trading purposes in the expectation 

-of securing a large lump-sum award." That the second motive men- 
tioned actuated the Government of the United States is made manifest by a 
letter from Mr. Hoar, one of the American members of the Joint High 
‘Commission to Mr. Fish, viritten in response to the latter's inquiry after a 
controversy had arisen be ween the two governments with respect to these 
so-called “indirect claims,” in which. Mr. Hoar said that he— 

Always thought and expected that those claims, though incapable 
from their nature of computation and from their magnitude incapable 
of compensation, were to be submitted to the tribunal of arbitration, - 
and urged as a reason why a gross sum should be awarded, which should 


' be an ample and liberal compensation for our losses by captures and 
burnings, without going into petty details. 


Mr. Fish, then Secretary of State, never had any confidence in the sound- 
ness of these claims. Mr. Adams, the American Commissioner, had, to 
Mr. Fish and others, expressed the opinion that these claims were without 
merit? All concerned agreed that the familiar rule of proximate cause 
must be applied in determining Great Britain's liability in each claim 
presented. The following excerpts from the “Counter Case" presented by 
the American Agent are significant: 


Both parties contemplate that the United States will endeavor to 
establish in these proceedings some tangible connection of cause and effect 
between the injuries for which they ask compensation and the “acts 
committed by the several vessels," which the treaty contemplates are to be 
shown to be the fount of these injuries. 

The tribunal of arbitraticn being a judicial body, invested by the - 
parties with the functions necessary for determining the issues between 
them, and being now seized of the substance of the matters in dispute, 
will hold itself bound by such reasonable and established rules of law 
regarding | the relations of cause and effect as it may.assume that the parties 
me in view when they” entered into their engagement to make this 
reference. 


It will be noted that the American Agent in substance admitted that claims 
must be limited to those proximately caused by the acts of the particular 
vessels in connection with the building, fitting out, and manning of which ` 
` Great Britain had failed in her duties of neutrality. Parenthetically, at- 
tention is called to the fact that the language of paragraph 5 of the Peace 


30 Instructions of Mr. Fish to Mr. Mctley, Moore, 512-518. Statement of Mr. Fish to 
Joint High Commission, March 8, 1871, Moore, 629-630. 

31 See instructions oi Mr. Fish to Mr. J. Lothrop Motley, May 15, 1869, Moore, 512-516; 
statement of Mr. Fish to Joint High Commission, March 8, 1871, Moore, 629-630; telegram of 
. Mr. Fish to General Schenck, April 27, 1872, Moore, 642. 
® Moore, 642-643. 
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Resolution and paragraph 4 of the Annex to Section IV of Part X of the 
Versailles Treaty (both carried into the Treaty of Berlin), fixing liability: 
for acts committed by Germany or her agents, is not broader, so far as concerns’ 
the application of the rule of proximate cause, than the language of the ^ 
Treaty of Washington, where the liability of Great Britain was restricted to 
losses sustained by American vessels "growing out of the acts committed 
by the several vessels which have given rise to the claims generically known as 
the ‘Alabama claims.’ ” 

There is no reason to doubt that had the question been squarely presented 
to the Geneva Tribunal it would have unanimously held to the view which 
had already been expressed by Mr. Adams, the American Commissioner, ' 
that these so-called national or indirect claims were not within the purview 
of the Treaty of Washington. It will be borne in mind that the Geneva 
Tribunal found that under the terms of thei saty Great Britain was liable 
only for the damages inflicted by (1) the Alabama and-her tender, the 
Tuscaloosa; (2) the Florida and her tenders, the Clarence, the Tacony, and 
the Archer, and (3) the Shenandoah after leaving Melbourne on February 18, 
1865. These three cruisers and four tenders named will -be hereinafter 
referred to as “inculpated cruisers.” The tribunal further found that Great 
Britain was not liable for any damages inflicted by a number of other cruisers 
and vessels, including the Retribution, Georgia, Sumter, Nashville, Tallahassee, 
Chickamauga, Sallie, Jefferson Davis, Music, Boston, and V. H. Joy, which 
will be hereinafter referred to as “exculpated cruisers.” In addition to the 
vessels above named, it appears from the British Case? that there were fitted 
out in Confederate ports a number of armed vessels, mostly of small tonnage, 
which preyed upon and captured and destroyed vessels of the United. States. 
Some of these were the Calhoun, Savannah-- Saint Nicholas, Winslow, York, 
Echo, and Patrick Henry. These vessels were stated to have taken from 
sixty to seventy prizes. 

It was manifestly impossible to determine to what extent the inculpated 
cruisers had required the purchase by American nationals of war risk 
insurance or influenced the rate thereof or the amount of the premiums paid. 
Manifestly, it could not be contended that the specific act of a specific cruiser 
caused the payment of à specific premium. But the Treaty of Washington 
fixed liability upon Great Britain only for claims "growing out of acts 
committed by" inculpated cruisers, and all other claims were necessarily 
excluded from consideration by the tribunal. 

Had the question been submitted to the Geneva Tribunal and it had 
found—as it was apparent from the record it would have found—that these 
so-called “indirect claims” were not within the purview of the Treaty of 
Washington, then we would have had a decision of an international tribunal 
acting within its ‘jurisdiction and as such entitled to due weight. However, 
the nomesta political pressure on the then Government of Great Britain 

33 Moore, 594-595. 
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was so strong that it declined to be a party to the submission of these claims 

. in any form to the. commission, vigorously contending that under the Treaty , 
of Washington they lay entirely outside of the commission’s jurisdiction and 

hence it was not competent to receive, consider, or deal with them. Inthese ' 
circumstances and in order tc prevent making abortive the work of. the 
commission, resort was had to political expediency, which took the form of 
the reading of a statement by Count,Sclopis, the president of the tribunal, in 
behalf of all thé arbitrators, which, after reciting the facts of the controversy 


- between the contending parties with respect to certain specified classes of 


` claims (which were not, Rowe designated as “indirect claims"), pro- 
z ceeded: p 


the abaan think it right to state that, after the most. careful perusal. 
of all that has been urged on the part of the Government of the United . 
States in respect to these claims, they have arrived, individually and 

collectively, at the conclusion that these claims do not constitute, upon 

the principles of international law applicable to such cases, good 

foundation for an award of compensation or computation-of damages 
between nations, and should, upon such principles, be wholly excluded 

‘from the consideration of the tribunal in making its award. 


While this ruling was in the nature of an interlocutory order or judgment, 
‘it. was, when considered in the light of the record, nothing more than am 
extrajudicial declaration made necessary by political expediency and . 

entirely justified on that ground. It was accepted and acquiesced in by both 
agents, being.authorized by their respective governments so to do. Mr. 
Davis, the Agent of the United States, among other things stated that this 
ruling *is accepted by the President of the United States as determinative of 
- their judgment upon the important question of public law involved." After 
the’ commission had decided the issue of Great Britain's liability with - 
‘respect to the particular vessels, the agent and counsel of the United States 
devoted their energies toward securing a lump-sum award, “such a sum 
_as should be practically an indemnity to the sufferers.” These efforts. 
resulted in the final award of $15,500,000. It isimportant to determine how 
this result was reached. The estimate prepared by Mr. Staempfli and the 
memorandum of Sir Alexander Cockburn (both members of the tribunal) * 
strongly indicate that it was a compromise figure. However, it is significant 
: that Mr. Sumner in his speech in the Senate on April 13, 1869, in opposition . 
to the Johnson-Clarendon Convention estimated the “private claims" at - 


about $15,000,000;?7 Mr. Fish in his statement which he read in opening the . 


‘meeting of the Joint High Commission on March 8, 1871, recited that the 
“claims for the loss and destruction of.private property which have thus far 
been presented amount to about $14,000,000 without interest”;** and 


3 Moore, 4113-4114. — 35 Ibid., 651. 
35 [bid., 4116-4119. ...— " Ibid, 511. 
.. 35 Tbid., 630. ve 
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' according to the records in the office of the Secretary of State of the United 
States the list of claims presented to the Geneva Tribunal for' damages 
actually inflicted by the inculpated cruisers and their tenders aggregated 
$15,530,434.00. It is also significant to note that this total of ‘claims so 


presented included claims presented on behalf of insurance companies or ` ` 


_ associations claiming through subrogation reimbursement for losses paid by 
them to American nationals aggregating in amount $5,111,133.01. This 
` figure should be borne in mind in connection with the history of the distribu- 
tion of this award by the United States. ; : 
: While the history of such distribution is important and interesting, iti is not 
sufficiently relevant here to do more than note that the provisions of the first 
act- creating. and governing the court with respect to the right to recover and 
the measure of damages conformed in the main to the bases used by-the : 
Geneva Tribunal. The outstanding exception was the extraordinary 
provision which denied to any insurance company the right to recover sums 
paid by it for losses sustained under war risk policies issued by it unless it. 
could show tlfat the aggregate of all war risk losses paid exceeded: the ag- 
gregate of all war risk premiums.received. The act authorized the allowance 
by the court of interest at the rate of 4% per annum on the “amount of 
actual loss or damage" from such date as the court should decide that such 
loss or damage was sustained by the claimant. The fact that the Geneva 
award included interest at the rate of 6% and that this act of Congress 
limited interest to 4% suggests a belief on the part of Congress that the 
fund would not be more than sufficient to pay all of the awards which the 
court was authorized to make in pursuance of the provisions of the act. 


This may furnish a possible explanation for excluding claims of insurers, , . 


notwithstanding their claims to the extent of approximately $5,000,000 
‘had been embraced in the Geneva award. The court rejected a number of 
claims as being indirect and remote in their nature, including claims for war 
‘risk insurance premiums paid where the property insured had not been 
destroyed. These decisions are not, however, regarded as important, as 
clearly claims of this class were placed beyond the jurisdiction of the court . 
by the act of Congress creating itt — . 
The judgments rendered by this first court, including interest, aggregated 
$9, 316,120.25.” 
' The Geneva Award fund had been invested in bonds since its payment by 
Great Britain, and the accumulations, with the coin premiums on bonds sold’ 
‘and currency premiums sums, brought the total to an amount which, after’ 
paying the awards of the first court, left $10, pees 004.96 in the Treasury of the 


` 38 Sir Alexander Cockburn’s dissenting opinion, ive: 651. 

* Davis Report 22. Also Gannett v. U. S., 184, Davis Report 42; Hyneman v. U. S., 6438, 
Davis Report 45; Phillips v. U. S., 1228, Davis Report 56. 

* See language of court in Dayis Report 35-41. 
. * Moore, 4648. 
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United States subject to disposition by Congress. It is worthy of note that 
a few public men advocated returning to Great Britain the.fund remaining,“ 
but this suggestion apparently was not taken seriously. It would seem that 
the more logical course would have been to have satisfied the claims of the 
American underwriters which had been allowed by the Geneva Tribunal 
based on losses actually sustained by American nationals and then to have 
returned to Great Britain the balance, if any, remaining. After heated 
political contests, apparently among those espousing (1) the cause of insurers 
who had taken risks on property destroyed by the inculpated cruisers and 
who sought to be subrogated to the rights of the insured, (2) those who had 
paid war-risk insurance premiums by reason of the Confederate cruisers 
being on the sea, and (3) those whose property ‘was destroyed by Confederate 
vessels designated ‘‘exculpated cruisers” and others, for whose depredations 
Great Britain was held not to be responsible, the act of June 5, 1882; was 
passed. This restricted the Court of Commissioners of Alabama Claims, 
which was reconstituted, to receiving and examining and entering judgment . 
on claims falling within two classes: (1) “claims directly resulting from 
damage done on the high seas by Confederate cruisers” —exculpated as well 
as inculpated cruisers—excluding only those claims proven under the act of 
1874; (2) “claims for the payment of premiums for war risks, whether paid ` 
to corporations, agents, or individuals, after the sailing of amy Confederate ` 
cruiser,” # 

It was provided that claims of the first class should be first satisfied out 
of the fund. If any then remained, claimants of the second class should be 
paid pro rata. i 

As heretofore pointed out, an examination of the list of claims presented 
by the United States growing out of the acts of the inculpated cruisers dis- 
closes that approximately one-third in amount of these claims were asserted ` 
on behalf of insurance companies claiming to be subrogated for. losses paid ' 
by them. The records of the Geneva Tribunal indicate that these claims 
were considered and allowed on the same basis as those of American na- 
tionals whose losses were not protected by insurance, care being taken, 
however, to eliminate ‘‘double claims,” that is, claims where the owners of 
the property destroyed and the insurer had each put in a claim for its value. 
Of these claims by insurance companies, aggregating a little more than 
$5,111,000, which were apparently allowed by the Geneva Tribunal, only six, 
aggregating in amount a trifle over $111,000, could be brought within the 
terms of the act of 1874 by showing that their war risk losses were greater in 
amount than their aggregate premiums on the war-risk insurance written by 


8 Moore, 4662. 

“This language is particularly significant when it is remembered that a number of 
Confederate cruisers were active long before the Confederate States came into possession of 
any of the inculpated cruisers. 

45 Moore, 4116. 
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them. It would seem, therefore, that approximately $5,000,000 allowed by 

the Geneva Tribunal on behalf of the insurance companies was by the acts 

of 1874 and 1882 diverted from the course for which it was intended, and 

applied (1) to the payment of claims for damages inflicted by cruisers other 

than the ‘‘inculpated cruisers,” all of which claims were rejected by the 

Geneva Tribunal, and (2) to the payment of war risk premium claims which 

had been treated by Mr. Sumner and others as "national claims" and later. 
came to be designated as “indirect claims," not falling within the terms of 

the Treaty of Washington. 

'The judgments rendered by the second court on claims of the first class 

` aggregated $3,346;00Q. This left nearly $7,000,000 to be prorated among 
war-risk premiums claimants, in whose favor. judgments aggregating ap- 
proximately $16,313,000 had been rendered. 

It is apparent from the foregoing that the fact that a portion of the lump- 
sum award paid by Great Britain to the United States was by the latter paid 
to war-risk premium claimants can not be regarded as a controlling prec- 
edent in support of a like class of claims before this tribunal. The acts of 
1874 and 1882 of the Congress of the United States dealt solely with the 
distribution of an international award after it had been made and paid. 
Whatever the motives of Congress may have been, it was clearly acting ` 
within its jurisdiction in disposing of a fund which it had the absolute right 
to control. Its acts, however, were purely national in their scope and were 
not intended to have, and could not possibly have, any international effect. 
The disposition or distribution of this fund by Congress was not a matter of 
international concern. The numerous decisions of American courts dealing 
with the distribution of the Alabama award cited and discussed by American 
counsel are without application here. 

While for the reasons hereinbefore indicated the decisions of the Geneva 
Tribunal are of doubtful value as precedents, still, in so far as they are en- 
titled to be weighed, they hold: (1) that claims for war-risk premiums paid 
are not recoverable under the applicable principles of international law, and 
(2) that claims asserted by American underwriters for reimbursement of 
losses paid by them to American owners of property lost or damaged, which 
losses furnish a solid basis for a claim put forward by such owners, are direct 
losses and recoverable as such. l 

The use of the term “indirect” as applied to the “national claims" in- 
volved in the Alabama case is not justified by the early debates in the Senate 
of the United States, by the record of the preliminary diplomatic negotia- 
tions, by the Treaty of Washington, by the “American Case" as presented 
by the American Agent, or by the award. Its use in this connection has 
been productive of great confusion and misunderstanding. The use'of the 

` term to describe a particular class of claims is inapt, inaccurate, and am- 
biguous. The distinction sought to be made between damages which are 
direct and those which are indirect is frequently illusory and fanciful and 
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should have-no place in international law. The legal concept of the term 
“indirect”? when applied to an act proximately causing a loss is quite distinct’ 
from that of the term "remote." The distinction is important. j 
In the Alabama case the United States—a belligerent—asserted, on behalf 
of its nationals, claims against Great Britain—a neutral—for war risk in- 
surance premiums paid by such nationals, based on the theory thàt the risks 
‘insured against which never matured into actual losses, were created by 
Great Britain’s unneutral acts. 
` In this case the United States—both as a neutral and a belligerent—is 


asserting on behalf of its nationals, claims against Germany—a belligerent— . ' 


for war-risk insurance premiums paid by such nationals, based on the theory, 
that the risks insured against, which never matured into actual losses, were 
created by Germany’ s acts. 

In the Alabama case it appeared that while the activities of the inculpated 
. eruisers for which Great Britain was held liable were; speaking generally, 
greater and more destructive than other Confederate cruisers,. still the Con- 
federate States had on the seas numerous other vessels preying on commerce 
of the United States. Great Britain, under the terms of the Treaty of 
Washington, could be held liable only for the losses inflicted by the acts of 
the ineulpated cruisers. Obviously, iw was impossible to attribute the risks 
insured against solely to them. 

' In this case it is evident that during the period of neutrality both groups 
of belligerents freely resorted to “retaliatory measures" to the detriment of 
all neutral commerce, over the vigorous and repeated protests of the Gov-. 
ernment of the United States; and in both theory and in practice, as dem- 


onstrated by actual experience, the American nationals insured against the - 


risks created by the acts of both groups; risks inevitably incident to the very 
existence of a state of war. Obviously it is impossible, therefore, to at- 
tribute these risks to the acts of Germany without holding her liable for all 
the consequences of the war, which under the treaty is not permissible. 


In this group of claims there is no complaint of injury to or destruction or ` 


seizure of property by the acts of Germany or her agents. "The sole com- 
plaint here is that the hazards of the war required the claimants as a matter 
of business prudence to protect by insurance against risks. which never ma- 
tured into damage to or destruction of the „property insured, and the claim- 
ants seek to recover from Germany the cost to them of such insurance. 
, Under the terms of the Treaty of Berlin as construed by Administrative De- 
cisions Nos. I and II handed down this day, Germany is financially obligated 


to make full and complete compensation for all losses sustained by American  ' 


N 


nationals proximately caused by Germany’s acts. But under the terms of 
that treaty Gertaany can not be held liable for all losses incident to the very 


existence of a state of war. To this class belong claims by American Dna- c 


tionals for refund of premiums paid by them for insurance against the risks 
of possible losses which never occurred, risks in their very nature uncertain, 
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indefinite, caaseniuable and too remote to furnish’ a solid basis on which 
to rest a claim. - E 
Done at Washington November 1, 1923. 
l . | Epwin B. PARKER, Umpire. 
Coneurring in the conclusions: EN 
CHANDLER P. ANDERSON, 
American Commissioner. | 
W, KrESSELBACH, 
German Commissioner. 


‘ADMINISTRATIVE Decision No. III 


Dealing with the Liability of Germany for Damages in the Nature of Interest in 
All Claims Falling Within Administrative Decision No. I and also the 
Measure of Damages in All Claims for Property Taken 


[DECEMBER .11, 1923] 074 


Interest will not be awarded where the loss is neither liquidated nor the amount thereof 
capable of being ascertained by computation merely; but when the amount of loss shall have 
been fixed by the Commission the award made will bear interest from its date. To this class 
„belong claims for losses based on personal injuries, death, maltreatment of prisoners of war, 
or acts injurious to health, capacity to work, or honor. 

Where the loss is either liquidated or the amount thereof capable of being ascertained by 
computation merely, as of the time when the actual loss occurred, such amount, so ascer- 
tained, will be awarded with interest from the date of tae loss. To this class belong claims 
for property taken, damaged, or destroyed. 

PARKER, Umpire, delivered the opinion of the Opens the American 
Commissioner concurring, and the German Commissioner concurring save 
as his dissent is indicated in the opinion: 

For the guidance of the American Agent and the German Agent and their 
respective counsel there are here set down rules with respect to compensa- 

' tion or damages in the nature of interest in all claims falling within this 
Commission’s Administrative Decision No. I* and also with respect to the 
measure of damages in all claims for property taken. Reference is made to . 
Administrative Decision No. I for the definition of terms used herein. 

Under the Treaty of Berlin as construed ky this Commission in that de- 
cision as supplemented by the application. cf Article 297 of the Treaty of 
Versailles (carried into the Treaty of Berlin) Germany is financially obligated 
to pay to the United States all losses of the classes dealt with in this opinion. 
The amounts of such obligations must be measured and fixed by this Com- 
mission. è 

. There is no basis for awarding damages in the nature of interest where the 
loss is neither liquidated nor the amount thereof capable of being ascertained 
by computation merely. In claims of this class no such damages will be 
awarded, but when the amount of the loss ‘shall have been fixed by this Com- 


* Printed in this Journat, Vol. 18, No. 1 (Jan. 1924), pp. 175-176. 
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mission the award made will bear interest from its date. To this class be- : 


' long claims for losses based on peisonal injuries, death, maltreatment of 


prisoners of war, or acts injurious to health, capacity to work, or honor. 

But where the loss is either liquidated or the amount thereof capable of 
being ascertained with approxiraate accuracy through the application of es- 
tablished rules by computation merely, as of the time when the actual loss 
occurred} such amount, so ascertained, plus damages in the nature of 
interest from the date of the loss, will ordinarily fill a fair measure of com- 
pensation. To this class, which for the purposes of this opinion will be 
designated: “property lcsses," ‘belong claims for property taken, damaged, or 
destroyed. 

Consideration will first be given to 


. Claims for Property Losses Arising During the Period of Neutrality 
These in turn divide into ' 

(1) claims for property taken, : 

(2) claims for property destroved, and 

(3) claims for property injured or damaged but neither taken nor 

destroyed. 
There are pending before the Commission numerous claims put forward 
by the United States on behalf of its nationals, in which compensation is 


: souglit for losses suffered by them through the taking of their property dur- 


ing the period of neutrality by Germany:or her agents, and during the period | 


‘of belligerency by Germany or her allies. The German Agent contends that 


the property was lawfully taken in each case as a war measure. Whether ` 
or not the property was taken for the needs of Germany in the prosecution 
of the war, in the exercise of the right of angary or otherwise, whether taken 
during the period of neutrality or the »eriod of belligerency, whether taken 
in German territory, in territory occupied by Germany or her allies, or else- 
where, it will, for the purposes of this opinion, be assumed that it was in 


. each case taken in conformity to the lews of war. This Commission, how- 


ever, is not directly concerned with examining the quality of the acts causing 
the losses on which these claims are based, inasmuch as under the terms of 
the Treaty of Berlin Germany's obligation to pay is fixed. l 

The provisions of the Armistice require “Reparation for damage done.” 
Throughout the Treaty of Berlin the provisions fixing Germany's pecuniary : 
liabilities express the measure of her obligation in terms of “compensation” 
or "reparation." As pointed out by this Commission in that part of its 
opinion in The Lusitania Cases? dealing with exemplary damages, pages 
28-31, while there is no warrant in the Treaty of Berlin for the assessment - 
of any penalty against Germany she is cbligated (save where limited by the 
treaty terms) to make full, adequaie, and complete compensation or repara- 
tion for all losses sustained by American nationals falling within its terms. 

b Printed in this JOtRNAL, Vol. 18, No. 2 (April, 1924), pp. 361-373. 
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The ascertainment of the amount of such compensation is a judicial function 
->the task of this Commission. 

Applying the principles announced in Administrative Decision No. II° at 
pages 7-8, the Commission holds that in all claims based on property taken 
and not returned to tbe private owner the measure of damages which will 
ordinarily be applied is the reasonable market value of the property as of the 
time and place of taking in the condition in which it then was, if it had such 
market value; if not, then the.intrinsic value of the property as of such time 
and place. But as compensation was not made at the time of taking, the 
payment now or at a later day of the value which the property had at the 
time and place of taking would not make the claimant whole. He was then 
entitled to a sum equal to the value of his property. He is now entitled to a 
sum equal to the value which his property then had plus the value of the use 
of such sum for the entire period during which he is deprived of its use. 
Payment must be made as of the time of taking in order to meet the full 
measure of compensation. This measure will be met by fixing the value of 
the property taken as of the time and place of taking and adding thereto an 
amount equivalent to interest at 5% per annum? from the date of the taking 
to the date of payment. This rule the commission will apply in all cases 
based on property taken during the period of neutrality. 

The German Commissioner dissents from this conclusion and points out 
that it results in giving to American nationals with claims for property losses 
sustained during the period of American neutrality an advantage with re- 
spect to the element of damages in the nature of interest over Allied belliger- 
ents with similar claims arising during that period. While this is true, it is. 
due to the fact that under both the Treaty of Versailles and the Treaty of 
Berlin the treatment of losses sustained during neutrality is quite different 
from the treatment of losses sustained during belligerency. In measuring 
compensation no restriction or limitation is found in either treaty on the 
right to allow damages in the nature of interest on the value of property lost 
during neutrality, although as hereinafter pointed out there is such a limita- 
tion with respect to property lost during belligerency. On the other hand, 
Germany is held liable for losses sustained by the nationals of the Allies who 
were belligerents against Germany during the period of American neutrality, 
in numerous cases where such losses were caused by Germany or her allies, 
and in other cases where such losses were caused by any belligerent; while 
during the same period Germany's liability or losses sustained by American 

. nationals is limited to losses caused by Germany or her agents. 


e Printed in this Journat. Vol. 18, No. 1 (Jan. 1924), pp. 177-180. i 

1 The measure of damages as here expressed is not contested by either the United States or 
Germany. : 

2 Five per cent is the rate of interest prescribed by paragraph 16 of Annex II to Section I 


of Part VIII, and also by paragraph 22 of the Annex to Section n of Part X, of the Treaty of 
Versailles. 
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‘This Jien in treatment places in'some respects a greater bdar on 
Germany in measuring damages in neutrality losses than in belligerency 


losses; but on the whole Germany’s burden is much greater with respect to - l 


.' losses occurring during belligereney than with respect to similar losses oc- - 
-curring during neutrality. It is no more competent for this Commission to ` 
read into the treaty provisions reducing the heavier measure of damages 
_ in neutrality claims in order to make them balance with those arising. 
during belligerency than it would be competent for it to read into the 
treaty provisions expanding ,Germany’s liabilities arising during the 
period of neutrality so as to make them as broad as during the period of 
belligerency. 

The German Agent contends that in all cases Based on property taken: 
during the period of neutrality no damages in the nature of interest should be 
awarded by this Commission but the awards when made should bear interest 
from their date at the rate of 5% per annum. While this contention must 
be rejected for reasons already indicated, the application of the rule he pro- : 
poses will demonstrate its unsoundness. 

Under the provisions of Section IV of Part X of the Treaty of Versailles 
(carried into the Treaty of Berlin) the nationals of the Allied Powers must be. 
compensated by Germany for their property taken by Germany in German 
territory during the period of the belligerency of each as an Allied Power 
against Germany, such compensation to include an amount equivalent to 
interest at the rate of 5% per annum from the date of taking to the date of ` 
payment computed on the value of the property taken. If like compensa- . 
tion were denied to American nationals whose property was taken by 
Germany in German territory during the period of American neutrality and, 
as contended by German counsel, compensation in the form of interest should . 
be computed only from the date of the award made by this Commission, then , 
the following anomalies would result: , 

` The value of property taken by Germany in German territory 


(a) during the period of American neutrality, 
' (1) belonging to Allied nationals, 
would bear interest from the date of taking; 
(2) belonging to American nationals, ` 
would bear interest only from the date of the. akard 
made by this Commission; 
' (b) during the period of American belligeteney; 
belonging either to American nationals or to, Allied | 
nationals, would bear interest from the date of taking. 


It would follow that the value of property of Allied natiotials taken by 
Germany in German territory, say on September 1, 1914, would bear interest 


|. 3 See paragraph (e) of Article 267, paragraph 14 of the Annex to Section IV of Part X, and , 
paragraph 22 of the Annex to Section III of Part X, of the Treaty of Versailles. 
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The United States did not elect to become a party to the Treaty of 


: Versailles or to present its claims to the Reparation Commission. . By 


agreement with Germany it created this. Commission, whose functions 
include, with others, those which would have been performed by the Rep- 
aration Commission had the claims of the United States been presented to it. 
The date of May 1, 1921, as found in the paragraph 16 above mentioned is, 
therefore, without significance in construing the Treaty of Berlin save as it is 
the date when all reparation claims of the Allies against Germany became 
liquidated and fixed and Germany notified of their aggregate amount. Read- 
ing paragraph 16 in the light of the other reparetion provisions of the Treaty 
of Versailles, and applying it to the other provisions of the Treaty of Berlin, 
of which it forms a part, this Commission corstrues it to mean: All claims 
asserted under the reparation provisions for “‘material damage," as herein- 
before defined, shall, in aecordance with the demand therefor made by the 
United. States through its Agent, bear interest at the rate of 5% per annum 


‘from November 11, 1918. All other claims asserted under the reparation 


provisions shall bear interest only from the date of the award in each case by : 
this Commission, at the rate of 5% per annum. 

Claims for losses based on property taken during the period of belligerency 
by Germany or her agents (whether civil or military)’ in German territory 
are within the terms of paragraph (e) of Article 297 of the Treaty of Versailles 
(carried into the Treaty of Berlin), which, as here applied, in substance 
requires that Germany shall make compensation for all damage with 
respect to American property located in German territory as it existed on 
August 1, 1914, and taken or used by Germany during the period of 
belligerency, including interest at the rate of 5% per annum from the date of 


- taking.? : 


Numerous factors, varying as the facts in the cases vary, must be con- 
sidered in assessing damages in clairns for losses sustained at any time during 
the war period based on property (1) damaged but not destroyed, (2) 


` destroyed but replaced,? or (8) taken but returned to the private owner. 


All questions concerning damages in the nature of interest in claims falling 
within these classes will, therefore, be dealt with in each case as presented. 
From the foregoing the Commission deduces the following 


Rules Governing Damages in the Nature of Interest 


I. In all claims for losses wherever occurring based on property taken or 
destroyed by Germany or her agents during the period of neutrality, the 


, measure of compensation expressed in awards made will be the amount fixed 
by the Commission as the value of such property, with interest thereon at 


1 The German Commissioner dissents with respect. to claims for losses based on property 
taken by German military authorities. 

8 See the references contained in Note 3 ante. ] 

? See paragraph 12 (e) of Annex II to Section I of Part VIII of the Treaty of Versailles. 
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the rate of 5% p per annum from the date of the me ides whether such i 
occurred at the time of or after- the taking or destruction, to the date of pay- 
ment. 


belligerency by Germany or her agents (whether civil or military) in German 
territory and not returned, the measure of compensation expressed in awards 
' made will be the amount fixed by the Commission as the value of such prop- 
erty, with interes; thereon at the rate of 5% per annum from the date of the 


II: In all claims for losses based on property taken during the period of J 


actual loss, whether such Joss ọccurred at the time of or after the taking, to ` 


the date of payment. 


IIL In all claims for losses wherever occurring based on property de- . 


stroyed during the period of belligerency and not replaced, falling within 
classes (B) (2) (e) and (B) (3) (a) as defined in this Commission's Adminis- 


trative Decision No. I, and also in all claims for losses based on property: 


taken by Germany or her allies outside of German territory during the period 
of belligerency and not returned, the measure of compensation expressed in 

- awards made will be the amount fixed by the Commission as the value of 
such property, with interest thereon at the rate of 5% per annum from N o- 
vember 11, 1918, to the date of payment. ` 


' IV. In all claims for losses wherever occurring sustained at any time dur- ' 


ing the war period based on personal injuries or on death, and.in all claims 


arising during the period of belligerency falling within classes (B) (1), (B) (2). 


(a), (B) (2) (b), (B) (2) (e), (B) (2) (à), and (B) (3) (b) as defined in this . 


Commission's Administrative Decision No. I, the measure of compensation 
expressed in awards made will not include damages in the nature of interest, 
‘but each. award made will bear interest from its date at the rate of 5% per 
annum. 


. V. In all'claims wherever arising for losses usted at any time during a 
the war period, based on property'damaged but not destroyed, or on property : 


destroyed and replaced, or on property taken and returned to the private 
owner, all questions concerning damages in the nature of interest will be 
dealt with by the Commission in each case as presented. 

The awards which have been made by German tribunals in cases based on 
property taken, together with all their records in such cases; or certified 


copies of such awards and records, will be produced by the German Agent, | 


where practicable, and will be considered here in assessing damages. The 


Commission will determine in each case the weight to be given such awards ` 
and. records, dependent upon the parties before the German tribunal, ` 


. the extent and nature of the evidence im and the nature of its 
award. 

This opinion in so far as boglieable vill control the preparation, presenta- 
tion, and decision of all claims falling within its scope submitted to the Com- 
mission. Whenever either Agent or his counsel is of the opinion that the 

' peculiar facts E any case take it out of une rules here announced, such facts, 


^ 
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with the differentiation believed to exist, will be called to the attention of the 
Commission in the presentation of that case. 
- Done at Washington December 11, 1923. - 
Epwi B. PARKER, Umpire. 
Concurring: 
CHANDLER P. ANDERSON, 

- American Commissioner. 
Concurring, save as dissent i is indicated i in the opinion: 

W. KIESSELBACH, 
A German Commissioner. 


OPINION IN War-Risk Insurance Premium CLAIM 


United States of America on Behalf of Eastern Steamship Lines, Inc., Claim- . 
ant, v. Germany : 


Docket No. 436. [Marca 11, 1924] 


Claimant sought reimbursement for premiums paid Zor war-risk insurance placed on its 
vessels operating between points along the New England coast after the attack by a German 
submarine on American shipping off the Massachusetts coast on July 21, 1918. Claimant 

` maintained the submarine attack was “the direct and proximate cause” of the insurance 
against war perils. 

Held that the procuring of this insurance was not Germany’s act but that of the claimant 
to provide against losses which never occurred. Such expenses are losses incident to the 
existence of a state of war, but they are not losses for which Germany is obligated to pay 
under the terms of the Treaty of Berlin. 

‘PARKER, ‘Umpire, delivered the opinion of the Commission, the American 
and German Commissioners concurring in the conclusions:— , 

The United States asserts this claim on behalf of the Eastern Steamship 
Lines, Inc., a Maine corporation, operating in 1918 a fleet of eight steam- 
ships in the freight and passenger service between points along the New 
‘England coast and as far south as New York, reaching the latter port through 

»- Long Island Sound and: the Cape Cod Canal when open. On the morning 
of July 21, 1918, during the period of belligereney between the United States 
'and Germany, the American tug Perth Amboy, owned by the Lehigh Valley 
. Railroad, in which the claimant had no interest, with four light barges in . 
tow, when about two miles off shore on the Massachusetts coast was at- 
tacked by a German submarine. The barges were sunk by her gunfire and 
_ the Perth Amboy was set on fire by explosive shells and burned but not sunk. 
Following this attack and because of it, the claimant at once. covered its 
vessels-operating in these and near-by waters with war-risk insurance, which 
‘it renewed, and most of which it continued to carry until after the Armistice : 
of November 11, 1918, at a cost to it in premiums of $17,351.10. This 
claim is asserted to recover the amount of these premiums with interest. 

The American counsel contends that the acts in this case take it out of 

the principles and rules announced by this Commission November 1, 1923, 
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in its opinion in War-Risk Insurance Premium Claims* (pages 33-59 of De- 
cisions and Opinions), and that the aggregate amount of the premiums paid 
.by this claimant for insurance against war perils is a loss to it proximately 
“resulting from Germany’s act, to pay which Germany is obligated under the 
Treaty of Berlin. 

The basis of the demand, as s aeatads in the claimant’s brief, is that the sub- 
marine attack on the Perth Amboy was “the Girect and proximate cause of ` 
‘this claimant’s taking out insurance against war perils” and therefore “the 
legal connection between the threatened destruction and the insurance is 
completely established.” The argument rests on a false premise. The 
losses proximately resulting from the submarine attack within the meaning - 
of the Treaty of Berlin were the damage to the tug Perth Amboy and the de- 

. struction of the barges which it had in tow. These offensive operations of 
Germany off the coast of her then enemy doubtless did create a fear in the 
mind of the president of the claimant corporation for the safety of claimant’s 
property and that fear may have influenced the claimant in doing a number 


. of different things to protect its physical properties, the lives of its employ- 


ees, and to preserve its established business. But the expenses incurred by 
it in taking such measures, on its own volition and in the exercise of its own 
discretion, were simply incident to the existence of a state of war in which 
the United States was then a participant and in no sense losses, damages, or 
injuries caused by Germany or her allies within the meaning of the Treaty 
of Berlin. 

The claimant’s ships were never attacked by or in any way injured or 
‘damaged by Germany or her allies. It may be that business prudence re- 
quired that claimant protect its property as far as practicable, through war- 
risk insurance against threatened loss. However, as pointed out in its brief, 
such insurance did not give it full protection against the losses which re- 
sulted from the warlike activities of a German submarine off the New Eng- 
land coast during the period when Germany was at war with the United 
States. 

The claimant suffered losses in revenues from the falling-off of the pássen- 
ger business because of this threatened danger from submarines. Suppose 
the claimant had, in the exercise of its discretion, in order'to protect its 
established business, diverted it by rail and handled it during the period of 
belligerency through trackage arrangements with rail lines; could it recover 
now from Germany the additional cost to it of such an operation? 

And if the claimant had arranged to handle its business by rail instead of 
_ by water, and as a result its masters and crews had been thrown out of em- 
ployment, would the losses resulting to them have.been attributable to 
Germany’s act as a proximate cause? 

‘Or suppose the claimant had continued the operation of its water lines 
but concluded that, in order to maintain its organization and as far as pos- 

a Printed herein, ante, pp. 586-603. 
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‘sible protect its passenger business, it would, in addition to protecting its 
property, insure the lives of its masters, its crews, and its passengers, and 
also insure against injury to their persons; would the cost of such insurance 
have been a loss suffered by claimant as the proximate result of Germany’ 8 
act? 

' Or suppose the summer residents on this coast, moved through fear of at- 
` tack by hostile submarines, had not only covered their properties with war- 
risk insurance but temporarily leased and moved into other residences further 
inland out of reach of enemy guns; can expenses ineurred in making such 
ehanges and in procuring such insurance be seriously treated as losses for 
which Germany is obligated to pay under the Treaty of Berlin? 

These questions are put simply to illustrate the far-reaching application 
of the contention earnestly pressed by American counsel. 

The proximate result of Germany's act complained of by claimant was the | 
damaging of the tug Perth Amboy belonging to the Lehigh Valley Railroad 
and the destruction of the barges which it had in tow. One of the incidental 
results of Germany's offensive ‘operations off the coast of her then enemy 
was to create in the mind of the president of the claimant corporation a fear 
of danger to its property, to partially protect against which the claimant in- 
curred the expenses here sought to be recovered in procuring insurance 
against: losses which were threatened but which in fact never occurred. Be- 


cause of this fear, claimant’s president, acting on his own volition and in the `: 


exercise of what, it is assumed, was business prudence, bought and paid for 
insurance against these threatened losses. The procuring of this insurance 
was not Germany's act but that of the claimant. The resulting expense was. . 
incurred not to repair a loss caused by Germany’s act but to provide against, 
what claimant’s president feared Germany might do resulting in loss to it, 
although these fears were never realized. Such expenses are losses to 
claimant incident to the existence of a state of war, but they are not losses ` 
for which Germany is obligated to pay under the terms of the Treaty of 
Berlin, as construed by Administrative Decisions Nos. I and II and the 
opinion in War-Risk Insurance Premium Claims, all handed down by this 
Commission on November 1, 1923. 
It results from the foregoing that this claim must be dismissed and it is 
. hereby so ordered. — . 
Done at Washington March 11, 1924. 
: Epwin B. PARKER, Umpire. 
Concurring in the conclusions: 
l . CHANDLER P. ANDERSON, 
American Commissioner. 
W. KIESSELBACH, 
German Commissioner. 
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4 
OPINION CowsrRUING THE PHRASE "NAVAL AND MILITARY WORKS OR 
MATERIALS" AS APPLIED TO HULL Losses. AND ALSO DEALING WITH 
ReQuisrriONED Dutcu Sus 


Docxzr Nos. 29, 127, and 546-556 inclusive. [Marcu 25, 1924] 


The word “materials” is here used in a broad and all inclusive sense, with respect to all 
physical properties not attached to the soil; while the word “works” connotes physical 
properties attached to the soil. i ¢ 

The control by the United States Shipping Board of vessels, whether owned by the 
United States or held under requisitien, does not create even a rebuttable presumption that 


- such vessels had a military character. 


Ifa ship when destroyed was being operated by the United States for purposes directly in 


` furtherance of a milizary operation against Germany or her allies, Germany is not obligated 


to e the loss; if it was not so operated, Germany 1s obligated to pay the loss. 
: eneral rules announced with respect to tests to be applied in determining when hull 
losses fall within the class of "naval and military works or materials." ; 


Parker, Umpire, delivered the opinion of the Commission, the German 
Commissioner concurring in the conclusions, and the American Commissioner 
concurring save as his dissent is indicated: NES 

There is here presented a group of thirteen typical cases in which the 
United States, in some instances on its own behalf and in others on behalf of 
certain of its nationals, is seeking compensation for losses suffered through 
the destruction of ships by Germany or her allies during the period of 

belligerency. These claims do not embrace damages resulting from loss of 
life, injuries to persons, or destruction of cargoes but are limited to losses of 
the ships themselves, sometimes hereinafter designated “hull losses.’’! 

With the exception of the construction and the applieation to requisitioned 
Dutch ships of tke phrase "property . . . belonging to" as found in 
paragraph 9 of Annex I to Section I of Part VIII of the Treaty of Versailles 
as carried by reference into the Treaty of Berlin, the sole question considered 
and decided in this opinion is: Were any or all of the thirteen hulls in question 
when destroyed “naval and military works or materials” within the mean- 
ing of that phrase as used in that paragraph? 

The cases in which an affirmative answer to this question is given must, on 
final submission, be dismissed on the ground that Germany is not obligated 
to pay such losses under the Treaty of Berlin. The cases in which a negative 
answer is given will be reserved by the Commission for further consideration 
of the’ other issues raised. 

The Commission is not here concerned with the quality of the act causing 
thdamage. The terms of the treaty fix and limit Germany's obligations 
to pay, and the Commission is not concerned with enquiring whether the act 
for which she has accepted responsibility was legal or illegal as measured by 
rules of international law. It is probable that a large percentage of the . 
‘financial obligations imposed by said paragraph 9 would not arise under the 


! Reference is made to definition of terms contained in Administrative Decision No. I, 
{Printed in this JounNAL, Vol. 18, No. 1 (Jan. 1924), pp. 175-176.] 
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rules of international law but are terms imposed by thg victor as one of the 
conditions of peace. i a ` 

The phrase “naval and military works or materials” has no tochitical 
signification. It is not found in previous treaties. It has never been 
construed judicially or by anv-administrative authority save the Reparation 
Commission. The construction by that body is not binding on. this Com- 
mission nor is it binding on Germany under the Treaty of Berlin. It will, 
however, be considered by this Commission as an early ex parte construc- 
tion of this language of the treaty by the victorious European Allies who 
participated in drafting it and are the principal beneficiaries thereunder. 

The construction of this phrase is of first impression, and the Commission 
must, in construing and applying it, look to its context. It is found in the 
principal reparation provisions of the Treaty of Versailles as embraced in 
Article 232 and the Annex I expressly referred to therein. That article, 
after reciting that the “Allied and Associatec. Governments recognize that 
the resources of Germany are not adequate . . . to make complete 
reparation for all" losses and damages to whica they and their nationals had 
been subjected as a consequence of the war, provides that: 

The Allied and Associated Governments, however, require, and 
Germany undertakes, that she will make compensation for all damage 
done to the civilian population of the Allied and Associated Powers and 
to their property during the period of the belligerency of each as an Allied 
or Associated Power against Germany by.such aggression by land, by 


sea and from the air, and in general all damage as defined in Annex I- 
hereto. 


. Tt is apparent that the controlling consideration in the minds of the 
draftsmen of this article was that Germany should be required to make 
compensation for all damages suffered by the civilian population of each of 
the Allied and Associated Powers during the period of its belligereney. It 
was the reparation of the private losses sustained by the civilian population 
that was uppermost in the minds of the makers of the treaty rather than the 
publie losses of the governments of the Allied and Associated Powers which 
represented the cost to them of prosecuting the war.* 

Article 232 makes express reference to ‘‘ Annex I hereto” as more particu- 
larly defining the damages for which Germany is obligated to make com- 
pensation. Annex I provides that ‘Compensation may be claimed from 
Germany under Article 232 above in respect of the total damage under the 


2 The reparations provided for in the exchange of notes between the United States and 
Germany culminating in the Armistice of November 11, 1918, executed by the military 
representatives of the belligerent powers, were limited to reparations for losses to the civilian 
- population, The Lansing note of November 5, 1918, provides that the Allied Powers 
“understand that compensation will be made by Germany for all damage done to the civilian 
population of the Allies and their property by the aggression of Germany by land, by sea; and 
from the air.” 

Italics appearing throughout this opinion are, as a rule, added by the Commission. 
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following categories." Then follows an-enumeration of ten categories, of 
which Nos. 1, 2, 3, 4,'8, and 10 deal solely with damages suffered by the 
civilian populations of the Allied and Associated Powers. Categories 5, 6; 
and 7 deal with reimbursement to the governments of the Allied and 
Associated Powers as such of the cost to them of pension and separation 
allowances, rather than damages suffered by the “civilian population." ` 
The Government of the United States has expressly committed itself against 
presenting claims arising under these three categories. There remains of : 
the 10 categories enumerated in Annex I only category 9, which reads: _ 
(9) Damage in respect of all property wherever situated belongirig to 
any of the Allied or Associated States or their nationals, with the excep- 
tion of naval and military works or materials, which has been carried off, 
seized, injured or destroyed by the acts of Germany or her allies on land, 


on sea or frora the air, or damage directly in consequence of hostilities or 
‘of any operations of war. 


Under the terms of this paragraph arise Germany's financial obligations, if, 
any, to pay the claims now before this Commission for the hulis destroyed . 
during the period of belligerency. , 

It cannot be doubted that the language of this paragraph 9 so expands that 
used in Article 232 ‘as to include certain property losses sustained by the 
. governments of the Allied and Associated Powers as well as the losses 
' sustained by their “civilian populations." It was found that property: ' 

belonging to the victorious Powers not designed or used for military purposes, 
had been destroyed or damaged, so in addition to requiring that Germany 
'éompensate the civilian population for their property losses this paragraph 
requires that Germany shall also compensate those governments for govern- 
ment losses suffered through destruction or damage with respect to property 
of a non-military character. Much property belonging to the governments 
, of the victorious Powers, especially to the governments of the European 
Allies, and not impressed by reason of its inherent nature or of its use with a. 
military character, had been destroyed or damaged. Under this provision 


' . itis clear that Germany is obligated to compensate the governments suffering - 


such losses. But, reading the reparation provisions as a whole, it is equally 
“clear that the Allied and Associated Powers did not intend to require that 
Germany should compensate them, and that Germany is not obligated to 
compensate them, for losses suffered by them resulting from the destruction : 
or damage of property impressed with a military character either by reason 
. of its inherent nature or by the use to which it was devoted at the time of the 
‘Joss. Property so impressed with a military character is embraced within 
the phrase “naval and military works or materials" as used in paragraph 9, . 
which class described by this phrase will sometimes hereinafter be referred to i 
as “excepted class.” 


` 2 See Note 11 of Administrative Decision No. TI, pages 14 and 15 of Decisions and Opinions 
of this Commission. [Printed in this Jourwax, Vol. 18, No. 1 (Jan. 1924), pp. 177-186.] 
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This phrase, in so-far as it applies to hulls for the loss of which claims are 
presented to this Commission, relates solely to ships operated by the United 
States, not as merchantmen, but directly in furtherance of a military opera- 
- tion against Germany or her allies. A ship privately operated for private 
profit cannot be impressed with a military charecter, for only the govern 

can lawfully engage in direct warlike activities. ' 

By the terms of the Treaty of Versailles, the French and English texts are 
both authentic. The French word “matériel, ” in the singular, is used in 
the French text, against which the English word “materials,” in the plural, 

. is used in the English text. ` Littré, whose dietionary is accepted as an 
'authority. on the French language, defines “matériel” thus: “The articles of 
all kinds taken as a whole which are used for some publie service in contra- 
distinction to personnel,” and he gives as an example matériel of an army, 
the baggage, ammunition, etc., as distinguished from the men. 

The Century Dictionary defines this French word thus: “The assemblage 
or totality of things used or needed in carrying on any complex business or 

` operation, in distinction from the personnel, or body of persons, employed in 
the same: applied more especially to military supplies and equipments, as 
arms, ammunition, baggage, provisions, horses, wagons, etc." 

" The English word “materials” means the constituent or component parts 
of a product or “that of or with which any porpora thing is or may: be 
constituted, made, or done” (Century Dictionary). 

Reading the French and English texts together, it is apparent that the 
word "materials" is here used in a broad and all inclusive sense, with respect 
to all physical, properties not attached to the soil, pertaining to either the 
naval or land forces and impressed with a military character; while the word ` 

. “works” connotes physical properties attached to the cil, sometimes 
designated in military parlance as “installations,” such as forts, naval coast 

' defenses, arsenals, dry docks, barracks, cantonments, and similar structures. 
The term "materials" as here used includes raw products, semi-finished 
products, and finished products, implements, instruments, appliances, and : 
equipment, embracing all movable property of a physical nature from, the 
raw material to the completed implement, apparatus, equipment, or unit, 
whether it were an ordinary hand grenade or a completed and fully equipped 
warship, provided that it was used by either the naval or land forces of the 
United States in direct fürtherange of a military operation against Germany 


' or her allies. 


While it is difficult if not impossible to so clearly define the pad ‘naval 
and military works or materials” that the definition can be readily applied 
to the facts of.every claim for the loss of a hull pending before this Commis- 
‘sion, the true test stated in general terms is: Was the ship when destroyed 
being operated by the United States for purposes directly in furtherance of a 
military operation against Germany or her allies? If-it was so operated, 
then it is embraced within the excepted class and Germany i is not obligated to 


618 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


pay the loss. It it was not so operated, it is not embraced within the 
excepted class and Germany is obligated to pay the loss. 

The United States Shipping Board (sometimes hereinafter referred to as 
“Shipping Board’’) exerted such a far-reaching influence over American 
shipping both prior to and during the period of American belligerency that 
the scope and effect of its activities and powers must be clearly understood 
in order to reach sound conclusions with respect to the cases here under con- 
sideration.’ 

The Shipping Board was.established in pursuance of the "^ of the Con- 
gress of the United States of September 7, 1916 (39 Statutes at Large 728), — 
entitled “ An act to establish a United States Shipping Board for the purpose 
.of encouraging, developing, and creating a naval auxiliary and naval re- 
serve and a merchant marine to meet the requirements of the commerce of 
the United States with its territories and possessions and with foreign coun- 
tries; to regulate carriers by water engaged in the foreign and interstate 
commerce of the United States; and for other purposes." The act as 
amended provided that the members of the board should be appointed by 
the President subject to confirmation by the Senate; that they should be 
selected with due regard for the efficient discharge of the duties imposed on 
them by the act; that two should be appointed from States touching the 
Pacific Ocean, two from States touching the Atlantic Ocean, one from States 
touching the Gulf cf Mexico, one from States touching the Great Lakes, and 
one from the interior, but that not more than one should be appointed from 
the same State and not more than four from the same political party. All 
employees of the bcard were selected from lists supplied by the Civil Service 
Commission and in accordance with the civil-service law. The board was 
authorized to have constructed and equipped, as well as ‘‘to purchase, lease, 
or charter, vessels suitable, as far as the commercial requirements of the marine 
trade of. the United States may permit, for use as naval auxiliaries or Army. 
transports, or for other naval or military purposes." 

The President was authorized to transfer "either permanently or for 
limited periods to the board such vessels belonging to the War or Navy De-. 
partment as are suitable for commercial uses and not required for military or 
naval use in time of peace." 

. Provision was made for the American registry.and enrollment of vessels 
purchased, chartered, or leased from the board and it was provided that 
“Such vessels while employed solely as merchant vessels shall be subject to all 
laws, régulations, and liabilities governing merchant vessels, whether the 
United States be interested therein as owner, in whole or in part, or hold any 
mortgage, lien, or other interest therein.” 

The board was authorized to create a corporation with a capital stock of 
not to exceed $50,000,000 “for the purchase, construction, equipment, lease, 
charter, maintenance, and operation of merchant. vessels in the commerce of 
the United States.” In pursuance of this latter provision the United States 
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Shipping Board Emergency Fleet Corporation (sometimes hereinafter re- 
ferred to as “Fleet Corporation") was organized under the laws of the Dis- 
trict of Columbia with a capital stock of $50,000,000, all fully paid and all 
held and owned by the United States save the qualifying shares of the trus- 
tees. Under the terms of the act, this corporation could not engage in the 
operation of vessels owned or controlled by it unless the board should be 
unable to contract with citizens of the United States for the purchase or 
operation thereof. 

Then followed in the act numerous provisions clothing the board with | 

broad powers with respect to transportation by water of passengers or 
property in interstate and foreign commerce, provisions for investigations 
and hearings, for the fixing of maximum rates, and for penalties for failure 
to observe the terms of the statutes and the orders of the board. 

The act as amended provided that it "may be cited as ‘Shipping Act, 
1916." The board created by virtue of its terms possessed none of the 
indicia of a military tribunal. Its members, all civilians, were drawn from 
remote sections, that the board mi tht represen? the commercial and shipping 
interests of the entire nation. The act taken in its entirety indicates that 
the controlling purpose of the Congress was to promote the development of 
an American merchant marine and also “as far as the commercial require- 
ments of the marine trade of the United States may permit” provide vessels 
susceptible of “use as naval auxiliaries or Army transports, or for other 
naval or military purposes." ‘This act was approved September 7, 1916, 
during the period of American neutrality. The World War had found 
American nationals engaged in an extensive foreign commerce but without 
an adequate merchant marine to keep it afloat. The channels of American 
foreign commerce would have been choked but for the use of belligerent bot- 
toms with the resultant risks. This situation, coupled with the possibility 
of the developments of the war forcing American’ participation therein, 
prompted the enactment of this statute for the creation of a merchant marine 
and setting up the machinery for the mobilization and control of all Ameri- 
can shipping. l l 

Following America’s entrance into the war on April 6, 1917, Congress 
through the enactment of several statutes clothed the President of the United 
States with broad powers including the taking over of title or possession by. 
purchase or requisition of constructed vessels or parts thereof or charters 
therein and the operation, management, and disposition of such vessels and 
all other vessels theretofore or thereafter acquired by the United States. 
From time to time through executive orders the President, being thereunto 
duly authorized, delegated these powers with respect to shipping to the 
Shipping Board, to be exercised directly by it or, in its discretion, by it 
through the Fleet Corporation. 

Under these powers the Shipping Board and the Fleet Corporation pro- 
ceeded to requisition the use of all power-driven steel cargo vessels of Ameri- 
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can registry of 2,500 tons dead weight or over and all passenger. vessels of 
American registry of 2,500.tons gross registry or over, adapted to ocean 
service. Immediately upon the execution of these requisition orders a 
“requisition charter" was entered into between the Shipping Board and the ' 
-owner, fixing the compensation to be paid by the United States to the 
. owner for the use of the vessel and providing for the operation of the vessel 
on what was known as the “time-form” basis, the board reserving the right 
to change the charter to a “bare-boat” basis on giving five days’ notice. 
The time-form basis provided for the operation of the vessel by the owner as 
agent of the United States and fixed the terms and conditions of such opera- ` 
_ tion, stipulating among other things that the owner should pay all expenses 
of operation, including the wages and fees of the master, officers, and crew, 
. and should assume all marine risks including collision liabilities, but that the 
United States should assume all war risks. The Shipping Board directed the l 
‘owner as its agent to operate the vessel in its regular trade. The bare-boat 
basis provided that all the expenses of manning, victualling, and supplying 
the vessel and all other costs of operation should be borne by the United 
States. This latter form was used in requisitioning ships for service in the 
. War Department, and also in some other instances where requisitioned ships 
were delivered by the Shipping Board to third parties to operate as agents of 
the United States. When a ship was delivered by the Shipping Board to 
the.War Department no formal agreement was entered into between these: 
two government agencies but the War Department recognized the agree- 
_ ment between the Shipping Board and the owner of the vessel and duly 


accounted to the Shipping Board under the terms and conditions of tlie 


. requisition charter. 





When the requisitioned vessel was redelivered to the owner for operation  ‘ ho 


by him under a time-form requisition charter, an "operating agreement" 
was also entered into between the Fleet Corporation, acting for the United 
States, and the owner, whereby the owner as agent of the Fleet Corporation 
undertook the operation of the vessel including the procurement of cargoes 
and the physical control of the ship. For these services the owner as agent 
` received stipulated fees and commissions in addition to the compensation 
which he received as owner for the use of the vessel as- prodest in the req- 
uisition charter. 
.When the vessel was requisitioned under a bare-boat forni charter and . 
' delivered to a third party other than an established government agency to 
' operate, a "managing agreement" was entered into between the Fleet 
Corporation and such third party whereby the latter as agent for the Fleet 
. Corporation assumed: physical control of the ship, receiving fees and com-, _ 
missions for such services. iN 
It was not the practice of the Shipping Board or the Fleet Corporation to. 
issue detailed and minute instructions to agents operating requisitioned ^ 
vessels with respect to the conduct of thé particular voyage or the particular 
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cargoes which such vessels should carry. These operating, or managing 
agents were selected because-of their experience and ability in handling com- 
„mercial shipping. - While the United States reserved to-itself full power and 
authority to exercise complete control over vessels requisitioned by it, such — 
control was in practice delegated to the operating or managing agent, who 
exercised his sound discretion in the management of ships operated by. him : 
as agent, with a view to preventing any unnecessary dislocation of trade or 
disturbance in the established channels of commerce. 
Thus the United States through the agencies of the Shipping Board and 
_ the Fleet Corporation effectively and speedity mobilized all American ship- 
ping, exercising such control. over it that, as emergency required, it could be 
immediately utilized by the United States in the prosecution of its military 
operations against its enemies; but pending such emergency the requisitioned 
vessels were commercially operated, by their owners or by third parties, as 
agents of the United States, and these agents were given the greatest latitude 
and freedom of action in the management anc control of vessels operated by 
them in order to prevent any unnecessary disturbance in thefree movement of 
‘commerce. Under the requisition charter it was expressly stipulated that 
the vessel “shall not have the status of a Public Ship, and shall be subject to 


all laws and regulations governing merchant vessels . . . When, however, 
the requisitioned vessel is engaged in the service of the War or Navy Department, 
the vessel shall have the státus of a Public Ship, and . . . the master, 


officers, and crew shall become the immedia;e employees and agents of the 
United States, with all the rights and duties of such, the vessel passing 
completely into the possession and ‘the master, officers, and crew absolutely 
under the control of the United States.” At another point in the requisition 
charter it was stipulated that the master “shall be the agent of the owner 
in all matters respecting the management, handling, and navigation of the 
vessel, except when the vessel becomes a Public Ship." — 

The German Agent contends that presumptively the control by the 
Shipping Board thus exercised over vessels. whether owned by the United 
States or held by the United States under requisition, was in furtherance of 
the conduct of the military effort of the United States against Germany, and 
-hence—in the absence of satisfactory proof to the contrary, the burden 
being on the United States—all such vessels must be classed as “naval and 
military works or materials." The Commission has no hesitation in rejecting 
this contention. After America entered the war, its entire commerce and 
industry were in & broad sense mobilized zor war. Because of the urgent 
war requirements, steel and numerous other products became government- . 
controlled commodities, their uses being rigidly restricted to war purposes. 
Yet it cannot be contended that the fact that an American steel plant was 
operated 100% on war work raised a prima facie presumption of its conversion 
into “military works." The'railroads of the United States were taken over 
and operated by the government as a war measure, but this did not presump-, 
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tively convert them into “military works or materials" within the meaning . 
of that term as used in the Treaty of Versailles. Nor can the mobilization 
for war of American shipping through the agency of the Shipping Board. 
create even a rebuttable presumption that the vessels so mobilized, whether 
owned or requisitioned by the United States, had a military character. 
Nothing short of their operation by the United States directly in furtherance of a 
military operation against Germany can havesuch an effect. So long as such 
vessels were performing the functions of merchant vessels, even though 

“engaged i in a service incident to the existence of a state of war, they will not 
fall within the excepted class. * 

Construing the Shipping Act, the executive orders of the President, and 
the provisions of an operating agreement similar* to that hereinbefore 
described, the Supreme Court of the United States held a vessel owned by 
the Fleet Corporation but operated by an American national as an agent of 
the Shipping Board was a merchant vessel and subject to libel in admiralty 

for the consequences of a collision.4 It is apparent that a vessel either owned 
or requisitioned by the Shipping Board or Fleet Corporation and operated 
by an agent of the United States under such an operating or managing agree- 
ment as hereinbefore described was a merchantman and in no sense impressed 
with a military character. . 

When, however, the Shipping Board delivered such vessels to either the 
War Department or the Navy Department of the United States their status, 
at once changed and they became public ships, their masters, officers, and 
erews at once became employees and agents of the United States with all of 
the resultant rights and duties; and it will be presumed that such delivery 
was made to the military arms of the government to enable them to be used 
(in the language of section 5 of the Shipping Act) “as naval auxiliaries or 
Army transports, or for other naval or military purposes." Such assignment 
of vessels to and their operation by the War Department or the Navy De- ` 
partment will be treated by the Commission as prima facie but not conclusive 
evidence of their military or naval character. The facts in each case will be 
carefully examined and weighed by the Commission in order to determine 
whether or not the particular ship, at.the time of her destruction, was oper- 
ated by the United States directly in furtherance of a military óperation 
against Germany or her allies. If she was so operavod, she will fall within 
the excepted class; otherwise she will not. 

The application of this general rule to the facts as disclosed by the records 
in the thirteen typical cases preliminarily submitted will illustrate its scope 
and its limitations. ` 


Case No. 127, Steamship Rockingham. 


The steamship Rockingham, owned and operated by the Garland Steam- 
ship Corporation, an American national, sailed on April 16, 1917, from 


4 The Lake Monroe (1919), 250 U. S. 246. 
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: Baltimore, Maryland, via Norfolk, Virginia, which she let April 19, bound 
for Liverpool, England, with a general cargo for numerous consignees. She 
was arined for defensive purposes with two 4-inch guns, one fore and one aft, 
manned by a civilian crew of 36, and in addition had a naval gun crew of 13 
enlisted men. She was sunk by & German submarine on May 1, 1917, before 
reaching Liverpool. In the early part of the afternoon of May 1, the 
weather being hazy, two small objects were sighted by the Rockingham at a 
distance of approximately five miles, one on the starboara bow, the other on 
the port quarter, and assuming that they were German submarines the 
master steered a zig-zag course in accordance with instructions issued by 
the United States Navy Department designed to elude the operations of 
hostile submarines. THe two objects were seen to submerge and thereafter 
were not sighted until after the sinking. The gun crew of the Rockingham 
had, therefore, no target to fire upon, and no effort was made at resistance. 
The attack was upon the starboard side, was made without warning, the 
torpedo entering the engine room, tenning a great holei in the ship and causing 
her to sink in 25 minutes. 

The German Agent contends that the Rockingham at the time of her 
destruction had lost her status as a private peaceful trading ship and had 
become “naval and military . . . materials" as that term is used in the 
treaty because: (1) she was armed, (2) her guns were manned by a naval gun 
crew, (3) she was operated in accordance with instructions given by the Navy 
Department of the United States although by a civilian master with a civilian 
crew. The contention is that, notwithstanding such arming and manning 
and operation may have been entirely legal and justified, they nevertheless: 
stripped the Rockingham of her character of a peaceful merchantman and 
- impressed her with a military character. 

This contention must be rejected. It is clear that the Rodinih was 
being privately operated by an American national for private profit. She 
was armed in pursuance of the policy adopted by th Government of the 
United States, of which all foreign missions in Washing on were given formal 
notice on March 12, 1917, during the period of American neu in the 
following language: 


In view of the announcement of the Imperial German Government on 
January 31, 1917, that all ships, those oftneutrals included, met within 
certain zones of the high seas would be sunk without any ’ precautions 
being taken for the safety of the persons on board, and without the 
exercise of visit and search, the Government of the United States has 
determined to place upon all American merchant vessels sailing through 
the barred areas an armed guard for the protection of the vessels and 
the lives of the persons on board. 


The instructions given by the Navy Department of the United States to 
the masters of these merchant vessels and to the commanders of the naval 
gun crews clearly indicate that the purpose of so arming and operating such 
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vessels was to protect against the offensive operations of German submarines 
- and to elude or escape from them if possi», and not to initiate offensive - 
operations against such submarines. The control in the nature of routing 
instructions which the civilian masters received from the Navy Department 
and followed was designed to avoid and to escape from the submarines, not 
to seek them out and. destroy them. 

' The arming for defensive purposes of a merchantman and the manning of 
. such armament by a naval gun crew, coupled with the routing of such ship 
by the Navy Department of the United States for the purpose of avoiding 
the danger of submarines and the following by the civilian master of the ship _ 
_ of instructions given. by the Navy Department for the defense of the ship 
when in danger of attack by submarines, certainly do not change the juridical 
status of the ship or convert it from a merchant-ship to a war-ship or make of 
it naval material. x 

'The Commission holds that the Rockinighans at the time of her destruction 
was being operated as a merchant vessel and that she does not fall within the: 
excepted class. 


Case No. 551, Steamship Motano—Oil Tanker. . 


The steamship Motano, owned and operated by the Standard Oil Company 
of New Jersey, an American national, sailed from New York on July 6, 1917, 
with a cargo of fuel oil for account of the British Ship Control for use of the, 

. British Admiralty. She left Plymouth with other vessels convoyed by three 
` British destroyers for Portsmouth, Eigland, as her final discharge port. 
She was armed for defensive purposes with two 3-inch guns, one fore and one 
aft, and.had a civilian master and crew of 33 men and a gun crew of 13 en- 
listed men of the United States Navy. She was sunk on July 31, 1917, on 
: her voyage between Plymouth and Portsmouth by a torpedo fired by a 
: German submarine. The air was hazy, the sea choppy, the submarine had 
not been sighted, and no resistance was made by the naval gun crew. The 
Motano was insured with the British Government for $616,000, which sum 
has been paid to the claimant, and this claim is made for the difference be- 
tween that amount and the true value of the vessel, which difference is’ 
placed at the sum ‘of $594,000, plus interest and expenses. 

. The German Agent contends that the Motano at the time of her desürüstlon- 
constituted “naval . . .. works or materials" because (1) she carried 
armament susceptible of use for hostile purposes and was manned by a naval ` 
gun crew, (2) she was convoyed by regular fighting forces of a belligerent 
Power, and (3) she was.controlled by the belligerent British Government 
and used for warlike purposes. The Commission rejects this contention 
because it is apparent that the Motano was privately owned and privately 
operated for private profit, was not employed or designed to be employed 
directly in furtherance of a military operation of the United States or its 
associated Powers against Venen or her ix m was not impressed with 
a military character. 


i 
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"We have heretofore examined the test of armament manned by a naval 

gun crew on a privately operated commercial ship and held that it did not 
have the effect of converting such ship into naval material. 
. The German Agent with great earnestness and ability insists that a ship. 
associating itself with a belligerent convoy assumes the character of its 
associatés and that when it becomes a part of the ronvoy flotilla, which i isa 
military unit and subject to naval instructions anc naval control, it partici- 
pates in hostilities and must be classed as naval material. We have no 
quarrel with the contention that a vessel, wkether neutral or belligerent, 
forming part of a convoy under belligerent escort may, through the methods 
prescribed by international law, be lawfully condemned and destroyed as a 
belligerent. But that is not the question before this Commission. If we 
assume that the Motano—a belligerent merchantman—was. lawfully de- 
stroyed, this does not affect the result. The fact that the Motano, because 
: of its helpless and non-military character, sought the protection of a convoy 
and voluntarily subjected itself to naval instructions as to routing and 
operation, for the purpose of avoiding the German submarines rather. than 
seeking them out to engage them in combat, certainly can not, by some 
mysterious and alchemic process, have the effect of transforming the ship 
from a merchantman into naval material. The control exercised by the 
British Government over the Motano was nct such as to affect its status. 
Such control was limited to directions looking to the protection of the vessel 
and the furtherance of its commercial activities; and not directly in further- 
: ance of any military operation against Germany or her allies. 

The Commission therefore concludes that the Motano at the time of her 
destruction maintained her character as a p2aceful commercial vessel and 
that she does not fall within the excepted class. 


Case. No. 29, Steamship Pinar del Rio. 


The steamship Pinar del Rio, owned by the American and Cuban Bie 
- ship Line, Incorporated; an American national, was requisitioned by the 
United States through the Shipping Board, and a time-form requisition 
charter was entered into February 4, 1918. By the terms of this charter the 
“owner became the agent of the Shipping Board and as such continued to 
operate the ship. She was unarmed and manned by a civilian crew. While 
en route from Cuba to Boston with a cargo of sugar she was sunk, on June 8; 
1918, through gunfire by a German submarine. 
It is apparent that at the time of her destruction she was Bele operated as 
a merchant vessel and in no sense impressed with a military character. She 
does not, therefore, fall within the excepted class. 


Case No. 550, Steamship Rockester—Oil Tanker. ` 


The steamship Rochester, owned and operated by the Rochester Navi- 
gation Corporation, an American national, after having discharged a general 
cargo at Manchester, England, sailed from that port in ballast October 


SS 
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26, 1917. She was armed for defensive purposes with two 3-inch guns, 
mounted one fore and one aft, and had a civilian crew of 36 men and a 
naval gun crew of 18 men. After leaving Manchester she with nine other 
merchantmen was convoyed for several days by five destroyers and one 
armed cruiser, and, after the convoying ships returned to their base, the 
Rochester was sunk on November 2, 1917, by a torpedo and shells fired 
from à German submarine. l Ì 

It is apparent that the Rochester at the time of her destruction was being 
operated as a merchant vessel and was not in any sense impressed with a 
military character. The Commission, therefore, finds that the Rochester 
does not fall within the excepted class. - . 


Case No. 555, Steamship Moreni—Oil Tanker. 


The steamship Moreni, owned and operated by the Standard Oil Com- 
pany of New Jersey, an American national, sailed from Baton Rouge, 
Louisiana, May 19, 1917, with a cargo of gasoline consigned to the Italian- . 
American Oil Company at Savona, Italy, to call at Gibraltar for orders. 
She was armed for defensive purposes with two 4-inch guns, one fore and one 
aft, and manned with a civilian crew of 35 and a naval gun crew of 12. 
After calling at Gibraltar for orders she sailed from that port June 10, 1917, 
and on the morning of June 12 was fired upon and finally sunk by a German 
submarine after a running fight in which the Moreni endeavored to escape 
and in which 200 to 250 shots were fired by the submiarine and about 150 
shots by the Moreni. 

It is apparent that the Moreni was at the time of her destruction being 
privately operated for private profit as a merchant vessel, and for the 
reasons heretofore given the Commission holds that she does not fall within 
the excepted class. - 

Case No. 549, Steamship Alamance. 
The steamship Alamance, owned by the Garland Steamship Corporation, 
an American national, was requisitioned by the Shipping Board October 20, 
1917, and at once redelivered to the Garland Steamship Corporation under 
, a time-form requisition charter, executed December 28, 1917, by the terms of 
which the owner operated the vessel as agent of the Shipping Board. She | 
| was manned with a civilian crew of 38 men, armed for defensive purposes. 
with two 4-inch guns, one fore and one aft, which were manned by a naval 
‘gun crew of 19 men. On February 5, 1918, while en route from Hampton. 
Roads, Virginia, to Liverpool, England, with a cargo consisting principally 
of tobacco, cotton, zinc, and lumber, and while in a convoy of 15 ships 
escorted by naval vessels, she was torpedoed and sunk by a German sub- 
marine. m 

For the reasons heretofore given the Commission holds that at the time of 
her destruction the Alamance was a merchant vessel and that she does not 
fall within the excepted class, 
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Case No. 553, Steamship Tyler. 


The steamship Tyler, owned by the Old Dominion Steamship Company, 
of New York, an American national, was requisitioned by the Shipping 
Board November 29, 1917, and a time-form requisition charter executed on 
January 4, 1918. On March 2, 1918, the Shipping Board entered into an 
operating agreement with Chase Leaveth and Company by the terms of 
which they operated the Tyler as agent of the Shipping Board, and she was 
being so operated at the time of her destruction. She was manned by a 
civilian crew, armed for defensive purposes with two 3-inch guns, one fore 
and one aft, which were manned by a naval gun crew of 19 men. On April 
30, 1918, the Tyler left, Genoa, Italy, in convoy, bound for New York in 
ballast. On May 2, 1918, she was sunk by torpedoes fired by a German 
submarine. 

For the reasons hereinabove given the Commission holds that at the time 
of her destruction the Tyler was a merchantman in no sense impressed with 
a military character, and hence is not within the excepted class. 


Case No. 554, Steamship Santa Maria—Oil Tanker. 


The steamship Santa Maria, owned by the Sun Company, an American 
national, was requisitioned by the Shipping Board October 12, 1917, de- 
livered on January 14, 1918, and on the same day redelivered to the owner, 
which operated her as agent of the Shipping Beard under a requisition agree- 
: ment constituting a part of the requisition charter. She sailed from Chester, 

Pennsylvania, the latter part of January, 1918, via Norfolk, Virginia, bound 
for Great Britain in convoy with a cargo of fuel oil. She was manned by a 
civilian crew of 39 men, armed with two 4-inch guns, one fore and one aft, 
and had a naval gun crew of 22 men. On February 25, while under convoy 
of British trawlers, she was sunk by a torpedo fired by a German submarine. 

The Commission holds that at the time of her destruction the Santa 
Maria was a merchant vessel and that she does not fall within the excepted 
class. 

Case No. 552, Steamship: Merak. 
"By virtue of a proclamation of the President of the United States of 
March 20, 1918, 87 vessels of Holland registry and belonging to her na- 
tionals, lying in American ports, were, in accordance with international | 
law and practice, requisitioned by the United States, the President in his 
proclamation directing that the Shipping Board “make to the owners thereof 
full compensation, in accordance with the principles of international law.” 
Of these vessels 46, including the steamships Merak and Texel, were delivered 
to the Shipping Board. 
` The Merak was operated as a merchantman by Wessel Du Val and 

Company, American nationals, as agents of the Shipping Board. She 
` sailed under the American flag, was unarmed, and was manned by a civilian 
crew. While en route from Norfolk, Virginia, to Chile with a cargo of 4,000 
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tons of coal she was, on August í 6, 1918, captured by a German submarine 
and sunk by bombs. 


_Case No. 556, Steamship Texel, 


As appears from the statement made in connection with the M. erak case 
supra, the steamship Texel was one of the Dutch ships requisitioned by the : 
United States and assigned to the Shipping Board, after which she was 
operated by the New York and Porto Rico Steamship Company as agent 
for the Shipping Board. -She was unarmed and manned by a civilian crew. 
She sailed under the American flag from Ponce, Porto Rico, on May 27, 1918, 
for New York with a cargo of sugar. On June 2 she was attacked by a 
. German submarine, overhauled, and sunk by bombs. 


It is apparent that the steamships Merak and Texel were et the time of -` 


their destruction being operated as merchant véssels and in no sense im- 
: pressed with a military character. For the reasons heretofore given the 
Commission holds that neither the steamship Merak nor the steamship Tezel 
falls within the excepted class and that neither can in any sense be held to 
have constituted ‘naval and military works or matejials” as that phrase is. 
used in the treaty. 

But nothwithszanding this holding the German Agent contends that these 
claims do not fall within the terms of the Treaty of Berlin because these 
' Dutch ships were not vessels “belonging to” the United States or its nationals 
‘as that term is used in the paragraph 9 here under consideration. That 
_these ships were lawfully requisitioned, reduced to possession, and operated 
by the United States is conceded by Germany. It results that at the time of 
their destruction the right of the United States to possess and use them 
" against all the world was absolute and superior to any possible contingent 
rights or interests of those Dutch nationals who owned them at the time they 
were requisitioned. That the United States had at least a special or qualified 
property in these ships there can be’ no doubt.. They were lawfully in its 
possession, sailing under its flag, used as it saw fit without regard to the 

wishes of the former owners and during an -emergency the duration of which 
the United States alone could determine. There never was a time when the. 


.. Dutch nationals who owned the ships at the time they were requisitioned 


could, as a matter of right, demand.their return or impose any limitation 
whatsoever upon their operation or control. As the United States had the 
' absolute right against the whole world to possess these ships and use them 
as it saw fit, conditioned only upon the duty to make adequate compensation 
'for their use and to return them, at & time to be determined by it or in the 
alternative to make adequate compensation, to the Dutch nationals who 
owned them at the time they were requisitioned, certain it is that this 
amounted to a special or qualified property in the ships tantamount to 
absolute ownership thereof for the time being. The possession of the United 
States was analogous to that of a grantee having an.estate defeasible upon . 
the happening of some event completely within his control. 
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Where under the terms of a trip or time charter the holder of the legal 
title delivers to the charterer the whole possession and control of the ship, 
, the charterer becomes the “owner” thereof during the term of the cherter. 
and is designated as such. The British Merchant Shipping (Salvage) Act, 
1916, provides that: “Where salvage services are rendered by any ship 


- belonging to His Majesty . . . the Admiralty shall . . -. be entztled 
to claim'salvage . . . and shall have the same rights and remedies as if 
the ship . . . did not belong to His Majesty." The English ecurts 


have held that a ship requisitioned and operated by the government under 
requisition charter “belonged to” His Majesty within the terms of this act 
and hence was entitled to salvage.’ ‘These decisions while helpful are not 
controlling in construing the phrase-“ Damage in respect of all property 
` wherever situated belonging to” the United States or its nationals. ‘“Beidng- 
. ing to” as here used is not a term of art or a technical legal term. It must. 
be construed in the popular sense in which the word is ordinarily used, as | 
synonymous with appertaining to, connected with, having special relation 
to. That it was used in this sense is evidenced by reference to this clause. 
of the French text of the Treaty of Versailles, which reads: “ Dommages 
relatifs à toutes propriétés, en quelque lieu qu'elles soient situées, appart- . 
enant à." -The use of the word appartenant" is significant. The expres- 
sion “belonging to” does not necessarily convey the idea that the indefessible 
legal title to the property “in respect of" which the damage occurred must 
have vested in the United States or its nationals. It is sufficient that the 
United States or its nationals had such control over and interest, general or 
special, in such property as that injury or demage to it directly resulted in 
loss to them. Had the draftsmen of the treaty intended to restrict Ger- 
_ many's obligations to pay for damages to property in which the uncondizional 
legal title was vested in the Allied or Associated States or their nationals, 
they would have used apt and well-recognized terms to express such limita- 
tion. On the contrary, it is evident from reading the reparation provisions 
as a whole that their purpose and intention was to require Germany to pay 
_ all losses sustained by the Allied or Associated states or their nationals 
resulting from “Damage in respect of all property Wherever situated ’ of a 
non-military character. . 
While not controlling, it is interesting to note that the Reparation Com- 
mission has placed a similar construction on the language in question, and 
gone a step further than here indicated in holding that “Time chartered . 
neutral vessels in-respect of which compensation was paid by the claiming 


` ë Sandeman v. Scurr, (1866) L. R. 2 Q. B. 86; Marcardier v. Chesapeake Insurance Co., 
(1814) 8 Cranch 39, 49; Reed v. United States, (1871) 11 Wallace 591, 600; Leary v. United 
States, (1872) 14 Wallace 607, 610; Kent’s Commentaries, 14th edition, Vol. III, pace *138; 
Serutton, Charterparties and Bills of Lading, 11th (1923) edition, Article 2, pages 4-C. 

* Admiralty Commissioners v. Page and Others, (1918) 2 K. B. 447, affirmed in (1919) 1 K. 
B. 299; See also The Sarpen, Court of Appeal, (1916) Probate Division, 306, 313; Master 
of Trinity-House v. Clark, (1815) 4 M.& S. 288, 
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Power might also be included [in computing the amount of Germany's 
reparation payments under paragraph 9 of Annex I], though not sailing under 
the flag of the Power in question." 

It follows that the claims for losses resulting from the destruction of the 
steamships Merak and Tegel fall within the terms of the Treaty of Berlin and 
that Germany is obligated to compensate for their loss. 


Case No. 546, Steamship John G. McCullough. 


The steamship John G. McCullough, owned by the United States Steam- 
ship Company, an American national, was requisitioned by the United 
States through the Shipping Board November 6, 1917, under a bare-boat 
requisition charter. On the same day she was delivered she was turned over 
to the War Department of the United States and operated with a British 
civilian crew 32 in number, employed and paid by and in all things subject to 
the orders of the United States War Department. Under the requisition 
charter she thereupon became a public ship. 

She was armed with one French 90 mm. gun, which was manned by a 
British naval crew of two gunners. While en route, May 18, 1918, from 
London, England, in naval convoy to Rochefort, France, with a general 
cargo for the Army of the United States, she' was destroyed, either by a torpedo 
from a German submarine, as claimed by the American Agent, or by a mine, 
which may or may not have been of German origin. The German Agent 
denies that she was torpedoed by a German submarine. The German 
Admiralty is without information with respect to her destruction. There is, 
however, evidence supporting the allegation that she was torpedoed; but in 
view of the disposition which the Commission will make of this case the 
cause of her destruction is not material. 

. At the time the McCullough was destroyed she was a public ship in the 
- possession of and operated by the United States through its War Depart- 
` ment, one of the military arms of the Government whose every effort was 
concentrated on mobilizing and hurling men and munitions against Germany. 
She had been requisitioned in European waters. America’s associates in 
the war had assisted in manning and equipping her. France had supplied - 
armament and Great Britain had supplied a naval gun crew. She was 
- transporting from England to France supplies for the active fighting forces 
of the Army of the United States. She possessed every indicia of a military . 
character save that she was not licensed to engage in offensive warfare 
against enemy ships. Offensive operation on the seas was not her function. 
The fact that the legal title to her had not vested in the United States is 
wholly immaterial. She was in the possession of the United States. It 
had the right against all the world to hold, use, and operate her and was in 
fact operating her through its War Department by a master and crew 
employed by and subject in every respect to the orders of the War Depart- 
ment. She was actively performing a service for the Army on the fighting 
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front. She possessed none of the indicia of a merchant vessel. The very 
requisition charter.under which she was operating took pains to declare hera : 
* publie ship" and not a merchant vessel subject to the laws, regulations, 
and liabilities as such as was the Lake Monroe." She was at the time of her 
destruction being utilized for “other . .. . military purposes" within 
the meaning of that phrase as used in section 5 of the Shipping Act. She 
was impressed with a military character. l 

The taxicabs privately owned and operated for profit in Paris during 
September, 1914, were in no sense military materials; but when these same 
taxicabs were requisitioned by the Military Governor of Paris and used to 
transport French reserves to meet and repel zhe oncoming German army, 
they became military materials, and so remained until redelivered to their 
owners. The automobile belonging to the United States assigned to its 
President. and constitutional commander-in-chief of its Army for use in 
Washington is in no sense military materials. But had that same automobile 
been transported to the battle front in France or Belgium and used by the 
same President, it would have become a part of the military equipment of 
the Army and as such impressed with a military character. The steel rails 
used in the yards of a steel plant in Pittsburgh for shifting war materials 
from one part of the plant to another are not impressed with a military 
character, for they are privately operated for private profit. But if these 
same rails had been taken up and shipped to the American Army in France 
and laid by it as a part of its transportation system, used and operated by it 
for transporting munitions and supplies to the fighting front, they would 
then have become military materials. 

So here the McCullough, by the terms of her requisition charter stamped a 
* publie ship," actively engaged in transporting army supplies to the battle 
-front, operated by the-War Department of the United States through a crew 
employed and paid by it and subject in all things to its orders, was at the . 
time of her destruction “military materials’ and not property for which 
Germany is obligated to pay under the provisions of the Treaty of Berlin. 


Case No. 547, Steamship Joseph Cudahy—Oil Tanker. 


The steamship Joseph Cudahy, an oil tanker, owned by the American 
Italian Commercial Corporation, of New York, an American national, was 
requisitioned by the United States through the Shipping Board on October 
8, 1917, and on the same day delivered to the War Department and operated 
by the United States Army Transport Service under a bare-boat charter by a ' 
_ civilian crew employed and paid by and in all things subject to the orders 

of the army authorities. She was armed with two 3-inch guns. Her arma- 
. ment was manned by a United States naval crew of 21 men. She had 
carried a cargo of gasoline and naphtha for the United States Army from 
Bayonne, New Jersey, calling first at La Pollice, France, and then to Le 


7 The Lake Monroe, (1919) 250 U. S. 246. 


682 . >- ‘THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Verdon and discharged her cargo) at Furt, Gironde River, She sailed from . 


Le Verdon in ballast on her return trip to New York on August 14, 1918, in 


convoy with 28 other vessels. The convoy broke up during the night of 
August 15. ^ She was torpedoed by & German submarine and sunk on the 
morning of August 17. ` 

The fact that she was in ballast at the time of her destruction is immaterial. 
Being a tank ship operated by and for the exclusive use of the Army Trans- 
port Service of the United States, her return in ballast for additional supplies . 
of gasoline and naphtha for the United States Army on the fighting front. 
was an inseparable part of her military operations. 

For the reasons sét out in.connection with the destruction of the John G. 
McCullough the Commission holds that the Joseph Cudahy at the time of her 
destruction was impressed with the character of "military materials" and 
that the loss suffered’ by the United States resulting from her destruction is 
not one for which Geen is obligated to pay under the terms of the Treaty 
of Berlin. 

is No. 548, Steamship A. A. Raven. 


The steamship A. A. Raven, owned by the American Transportation 


. Company, Inc., an American national, was requisitioned by. the United 


States through the Shipping ‘Board, and a bare-boat requisition charter was 
executed on February 19, 1918. She was delivered to and.operated by the 


War Department with a civilian crew employed and paid by and in all 


respects subject to the orders of the War Department. She was armed with 
two 3-inch guns but had no armed guard at the time of her loss. While en 
route in convoy on March 14, 1918, from Barry, England, to Brest and 
thence to Bordeaux, France, she was sunk. ‘The German Admiralty has no 
record of her having been torpedoed by a German submarine as claimed by 
the American Agent. As pointed out by the German Agent, she may 
possibly have struck a mine adrift from fields planted by the Netherlands ' 


. Government along the Dutch coast not far from the point where the A. A. 


Raven was sunk. The evidence that she was torpedoed, while far from 


- satisfactory, is sufficient to support the allegation. However, in view of the 


disposition which the Commission will make of this case the cause of her 
destruction is immaterial. 

- At the time of her destruction she had a cargo of food, clothing, surgical 
instruments, hospital supplies, piping, and rails and 400 tons of explosives, 
all belonging to the United States and all designed for the use of the American 


. Army in France. 


For the reasons set forth in connection an the case involving the loss of « 
the John G. McCullough the Commission holds that the steamship A. A. 


. Raven was at the time of her destruction impressed with a military character , 


and that the resultant loss to the United States is not one for which Germany 
is obligated to pay under the terms of the Treaty of Berlin. i 
From the foregoing the Commission deduces the following general rules 


` 
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with respect fö the tests to be. applied in determining when hull losses fall’ 
within the excepted class of “naval and military works or materials” as that 
phrase is found in paragraph 9 of Annex I to Section I of Part VIII of the 
: Treaty of Versailles as carried by reference into the Treaty of Berlin: , 
. IL In order to bring a ship within the excepted class she must have been 
operated by the United States at the time of her destruction for purposes 
‘directly in furtherance of a military operation against’ Germany or her allies. 

II. It is immaterial whether the ship was or was not owned by the United 
States; her possession; either actual or constructive, and her use by the 
United States in direct furtherance of a military operation against its then 
enemies constitute the controlling test. 

III. So long as a ship is privately operated for private profit she cannot 
be impressed with a military character, for only the government can lawfully 
engage in direct warlike activities. 

IV. The fact that a ship was either owned or requisitioned by the Shipping: 
Board or the Fleet Corporation and operated by one of them, either directly 
or through an agent, does not create even a rebuttable presumption that she 
was impressed with a military character. 

V. When, however, a ship, either owned by or requisitioned by the 
United States during the period of belligerency, passed into the possession 
and under the operation of either the War Department or the Navy Depart- 
ment of the United States, thereby becoming a public ship, her master, 
officers, and crew all bein? employed and paid by and subject.to the orders 
of the United States, it i£ to be presumed that such possession, control, and 
operation by a military arm of a government focusing all of its powers and 
energies on actively waging war, were directly in furtherance of a military 
operation. Such control and operation of a ship will be treated by the 
Commission as prima facie, but not conclusive, evidence of her military 
character. 

VI. Neither (a) the arming for defensive purposes of a — E nor 
' (b) the manning of such armament by a naval gun crew, nor (c) her routing 
by the Navy Department of the United States for the purpose of avoiding 
the enemy, nor (d) the following by the civilian master of such merchantman 
of instructions given by the Navy Department for the defense of the ship 
when attacked by or when in danger of attack by the enemy, nor (e) her 
seeking the protection of a convoy and submitting herself to naval instruc- 
tions as to route and operation for the purpose of avoiding the enemy, nor all 
of these combined, will suffice to impress such merchantman with a military 
character. 

VII. The facts in Sali case will be earefully aamini and weighed and 
the Commission will determine whether or not.the particular ship at the 
time of her destruction was operated by the United States directly in further- 
ance of a military operation against Germany or her allies. If she was so 
operated she will fall within the excepted class, otherwise she will not. 
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The preliminary submissions of the thirteen cases specifically dealt with 
in this opinion will not be held a waiver of the right of either the American 
Agent or the German Agent to file in any of them additional proofs bearing 
on the points decided. Such additional proofs if filed will be considered 
by the Commission on the final submission, when the principles and rules 
herein announced will be applied and final decisions rendered. In the 
absence of further evidence, the interlocutory decisions herein rendered in 
each of these thirteen cases will become final. 

Done at Washington March 25, 1924. ` 

i Epwin B. PARKER, 


Umpire. 
Concurring in the conclusions: 
W. KIESSELBACH, 


German Commissioner. 


I concur in the conclusions generally, but not in the conclusion that on the 
facts stated with reference to the Joseph Cudahy she was impressed with the 
character of “military and naval works or materials" within the meaning of 

` that.phrase as used in the provisions of the Treaty of Versailles under con- 
sideration. 

One of the conclusions concurred in is that the control and operation of a 
vessel by the War Department of the United States for army service, as was 
the case with the Joseph Cudahy, constitutes prima facie but ob conclusive 
evidence of her military character. 

Another conclusion concurred in is that in order to bring a vessel within 

' the excepted class she must have been operated by the United States at the 
time of her destruction “for purposes directly in furtherance of a military 
operation against Germany or her allies.”’ 

On the facts stated, the Joseph Cudahy was returning home from France to 
the United States in ballast at the time of her destruction, so that she was 

. not being operated at that time ‘for purposes directly in furtherance of a 
military operation against Germany or her allies.” Accordingly the 
‘presumption arising from her control and operation by the War Department 
is completely rebutted by her actual use and situation at the time of her 
destruction. 

CHANDLER P. ANDERSON, 
American Commissioner. 


BOOK REVIEWS * 


Ways to Peace. Twenty plans selected from the most representative of 
those submitted to the American Peace Award for the best practicable 
plan by which the United States may cooperate with other nations to 
achieve and preserve the peace of the world, with an Introduction by 
Esther Everett Lape, member in charge of the Policy Committee, and a 
Preface by Edward W. Bok, founder of the award. New York: Charles 
Scribner’s Sons, 1924. pp. xviii, 465. $3.C0. 


This book contains a preface by Mr. Bok, an introduction by Miss Lape, 
the winning plan by Dr. Levermore, and nineteen other meritorious plans, 
essays, or suggestions by competitors for the prize, including such well- 
known men as ex-President Eliot, Dr. David Starr Jordan and Bishop 
Brent. To describe the interesting proposals of all these writers is impossible, 
but attention is called to some of them as examples. 

The plan of Professor Manley O. Hudson, cne of the competitors, holds a 
close second place to that of Dr. Levermore, which in some respects it re- 
sembles. Both plans, however, make extersive reservations in order to 
avoid the assumption of obligations and propose in effect for the United 
States an associate membership in the League, though Professor Hudson 
uses the term “conditional membership." Thisis a relationship that we fear 
is impracticable and acceptance by this country or by other countries un- 
likely, although at first sight it looks reasonable as a compromise and would 
appear to overcome some of the American objections. 

Like most writers who hold to the League of Nations as the boss for 
future organization, neither Dr. Levermore nor Professor Hudson, pays 
much attention to the work of The Hague Conferences nor gives us hope 
of their revival. This we believe to be a mistake, the correction of which must 
ultimately be made, for The Hague still stands for the historie development 
of the family of nations under international law. 

Professor Boréhard, with his eye on history, proposes to eliminate the 
political and coercive features of the League, for which neither Europe nor 
the United States appears to be fully ready. He would also change the 
name “covenant” to “constitution.” This amendment may be too ad- 
vanced for American opinion, but some change of title would doubtless be 
welcomed. He values the administrative functions of the League and be- 
lieves that the United States can coóperate with it through technical com- 
mittees in dealing with such subjects of common interest as the traffic in 

*'The JouRNAL assumes no responsibility for the views expressed in signed or unsigned 
book reviews or notes. 3 
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opium, women and. children, transit and. customs regulations. He aims 

directly at imperialism, at the irresponsible commercial rivalry of the. 

'. industrial nations that seek raw materials and markets, as one of the chief 
evils of the present international system, and though he would leave some 
of the machinery of the League as it is, he proposes to form an economie, 
instead of a political, association of the nations to adjust by conference at 
The Hague and by international commissions conflicting trade interests 
that lead to war. He also favors the codification of international law at 
The Hague. 

Mr. Christian A. Herter, keeping i in view American precedents, would 
have America join the Permanent Court of International Justice if dissoci- 
ated from the League and, though he would leave the League to Europe, he 
-would base the peace organization of the nations on a universal treaty 
drawn up after the pattern of the Treaties for the Advancement of Peace, 
by an arrangement to be established in a conference called by the United -` 
States, the Senate of which has ratified twenty-nine of these treaties without 
reservations. Mr. Samuel Peter Wilson, impatient of the failures: of the 
League to settle some of the recent international troubles and of the delays of 
courts, institutions that aim at “a brilliant goal but not a practical means,”. 
‘advocates war prevention by organizing scientists and technicians to stand 
ready to go on strike if called upon to prepare for aggressive warfare, but 
also to investigate causes of war, and to divert men as well as industries from 
warlike, occupations to peaceful pursuits. This is a solution of the peace 

problem that keeps pace with the advancement of science and technology 
‘which are now controlling the world. i 
` General John McAuley Palmer, writing with compelling logic, proposes 
universal preparedness on the Swiss model in order that all nations, weak ' 
ones like China or even like England and the United States as they were 
_ supposed to be in 1914, will be so strong that no military nation like Ger- 
many, as she was in 1914, will be tempted to impose on them, or seek v^ 7e 
than justice through force. His idea is important as a military policy for 
the United States; it applies also no doubt to China and possibly to England, 
^ but it would seem żo offer a negative and at best only a partial solution of 
the problem. The plan of General Palmer is based largely upon the psy- 
chology of fear, which may or may not be always dependable. He takes: 
perhaps too little account of the mistakes in judgment made by political: 
leaders, who bring on war, and he should counterbalance it by constructive. . 
` measures, but he also has 2 place in his scheme for conferences of the nations 
to secure good understanding. 

Theodore Stanfield, turning to the TEA constitutional C of a 
government of laws rather than of men, proposes an international criminal 

' court for war-makers, who, he says, are usually the supreme political leaders, 
but this kind of system, although applicable to the United States, would seem 
to imply an international state with an international citizenship amenable , 
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. to its laws, together with a family of nations previously educated to respect 
those laws; and the world is probably not ready for it, although there is a 
stern demand in Europe and elsewhere for the punishment of brutal offenders 

_ against the laws of war, and particularly for the makers of war. 

. The preface by Mr. Bok is an optimistic but by no means extravagant 

expression of his hopes; and to him we owe our thanks for a courageous 
ventüre into publicity which has awakened a deeper interest than ever 
before in the popular study of world peace. To Miss Lape, the editor of 
this interesting collection of papers, we should be grateful for their prepara- 
tion in attractive book form. Miss Lape it her introduction assesses the 
value of some of the suggestions contained in more than twenty-two thou- 
sand plans submitted, but she deals with them rather summarily and criti- 
cally. We could wish for more details and hope that other plans, if like 
these that she has preented in full, will be brought to light in the future. 


JAMES L. Teron. 


The Régime of the International Rivers: Danube and Rhine. By J. P. lutis l 
berlain. (Columbia University. Studies in Political Science, Vol. CV, 
No. 1, Whole no. 237.) New York: Longmans, Green & Co., London: 
P. S. King & Son, Ltd., 1923. pp. 317. i 


In this volume we have a clearly written and comprehensive account of a 
subject which under many forms and in many places has gome to assume 
_ an increasing international interest. The facilitation of traffic along streams 
traversing in their course territories of various governments has become one. 
of the most vital public questions of the day, and although quite familiar to 
American thought, the principles and processes involved are naturally more 
complex and of greater practical importance in Europe than here by reason. 
of the greater diversity of interests involved. 

The author of the present study has wisely selected the Rhine and Danube 
as typical rivers well illustrating every possible phase of the subject. ` Rising 
as they do in a centrally located. district, and flowing, the one to the north ` 
and west, the other toward the southeast, thev form, taken together, a water- 
way of incomparable value for Europe's commercial fortunes, crossing the 
- territories stretching from the North Sea to the Black Sea and beyond. 

. The material for the present study was colleéted, the author tells us, chiefly 
: as official work in connection with the peace settlement after the great war. 
“The main thread of the story of international rivers is," the author well 
says, “the recognition of the importance to the riparian community of free 
navigation and the reconciliation of this common interest with the control by 
each riparian state of its own territory, even its fluvial territory E 

: freedom of navigation and commerce on international waterways has be- 
come merged in the wider question of freedom of transit on land as well as 
“waterways, Perhaps even airways may be included. Thus it returns to 
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where Grotius placed it with no distinction between any commercial routes, 
only laying down the principle that merchants should be free to come.and go 
in carrying on that trade between peoples on which is based the hope for 
permanent peace.” 

The author’s accounts of the two great rivers-in their international aspects 
are prefaced by sketches of geographical conditions, following which we have 
historical accounts of river regulation from early periods. Following these 
we have more or less detailed accounts of the various diplomatic and govern-. 
mental devices designed to exploit or control river traffic: The author's 
study includes the terms of thé Peace Treaty, but stops there, and does not, 
therefore, comprise the important international conference on communica- 
tions and transit held at Barcelona in March, 1921, in pursuance of Article 23 
of the Covenant which provides, “Subject to and in accordance with the 
provisions of international conventions existing or hereafter agreed upon the 
members ofthe League . . . (e) will make provision to secure and main- 
tain freedom of communications and transit. . . . In this connection 
the special necessities of the regions devastated during the War 1914-1918 
shall be borne in mind.” 

An eminently practical movement has thus been formally initiated to carry 
out the positions and resolutions intended by the Congress of Vienna, a cen- 
tury ago, to mark a lasting commercial reform; it will assuredly mark a fresh 
point of departure in fluvial navigation. 

Our author has given in Appendix I a brief analysis of leading treaties 
concerning rivers, and in Appendix II we have portions of the Public Act of 
November 1, 1865, touching the extension of neutrality to the establish- 
ments created by the European Danube Commission, together with the 
regulation fixing the order of the European Commission’s procedure. It 
would appear to the reviewer that copies in extenso of some leading treaties 
might have been annexed, inasmuch as the student is apt to gain more exact 
knowledge from such texts rather than from any summary, however excellent. 

Dr. Chamberlain gives a brief bibliography of the subject, which is useful 
so far as it goes, but which does not in truth go as far as it might, and dis- 

closes not a little careless proof-reading. A similar carelessness is occasion- 
ally found in the author's text, as for example, on page 193, note, a reference . 
to Lawrence’s edition of Wheaton directs us to Wheaton Lawrence’s Inter- 
national Law," which manifestly leaves something to be desired. The 
bibliography might advantageously have been strengthened by some addi- 
tions, as, for example, we have “Bonfils, Droit International Public (4th ed.,. 
Paris, 1905).” This is a quite inadequate reference to that useful work, 
which, as revised and recast by Fauchille, reached its eighth edition in 1922. 
The following works are not included, although in each instance mention 
` might have been advantageously made: André de Saint Clair, Le Danube 
(1899); Pierre Orban, Étude de Droit Fluvial International (1896); K. Schul- 
thess, Das Internationale Wasserrecht (Zurich, 1916); Paul Morgan Ogilvie, 
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International Waterways (New York, 1920). The question of international 
rivers has naturally produced many valuable articles in the periodical press, 
noteworthy among such being an article by Louis Avennier in the Bib- 
othéque Universelle et Revue Suisse tor March and April, 1922: “Le droit 
fluvial international et le régime du Danube"; and one by George Saunders, 
“The Free Navigation of the Rhine," in The Nineteenth Century for June, 
1919. Professor Schmidt, of St. Gall, Switzerland, has published a short but 
instructive lecture (1921) on “Der Freie Rhein und der Wiederaufbau 
Europas." 

The brilliant labors of the conference held at Barcelona in 1921 under the 
auspices of the League of Nations are preservec in a well printed if somewhat 
formidable volume (Geneva, 1921): Comptes Rendus et Textes relatifs à la 
Convention sur la Régime des Voies Navigables d'Intérêt international et d la 
Déclaration portant Reconnaissance du Droit au Pavillon d' Etats Dépourvus 
de Littoral Maritime.” 

In closing his review of conditions specially applicable to the Danube 
under the, peace treaties, Dr. Chamberlain well observes that, “From the 
point of view of the development of the international law of rivers and of 
international organization, local and European, the Danube will hold the 
first place among rivers in the interest of students of law and politics.” 

About the Rhine, nevertheless, there gathers, in addition to its immense 
commercial interest, elements of sentiment and romance not to be denied. 
At the present time, too, navigation upon this stream has come to bé increas- 
ingly subject to Swiss demands which are striving for a navigation alike 
free from physical as well as legal and international obstructions from the 
Lake of Constance to the sea. ' In a work such as that under review, a more 
extended account of Swiss efforts than is given by the author at page 277 
et seg., would, therefore, seem desirable. The Swiss National Government 
has published accounts of the various regulations touching navigation on 
Lake Constance and those portions of the Rhine below the lake which serve 
Swiss territory : Internationale Schiffahrts-und Hafenordnung für den Bodensee 
(Bern, 1910); Gemeinsame Schiffahrts-und Hajenordnung (Bern, 1915). 

At pages 281—282 in his concluding sentences Professor Chamberlain ex- 
presses views touching river internationalization which, in the reviewer's 
judgment, would narrow those conceptions of international navigation which 
will surely, in spite of many failures, come before long into their owi: 
“ Whether the opening of a river to vessels of all nationalities,” says he, ‘ 
apt to have any substantial effect, may well be doubted and whether, if M 
has, the result would be advantageous, is very questionable. ` Whether free- 
dom of river navigation to all flags is advisable depends on whether the prac- 
tical value outweighs the consequent interference with the individual rights ' 
of the riparian states to regulate their interior navigation. 

“The problem of freedom of navigation to all flags of international rivers 
may be divided into two clearly marked parts, freedom for seagoing ships to 
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sail up to the river ports where they transfer to and from river boats, and 


' strictly fluvial navigation. So far as the first is concerned, the river should, 
for this purpose, be treated as an arm of the sea; for the second, the fluvial . 
community should have full power of disposition. The distinction between ' 


river and the open sea should be kept in view." Precisely what such a dis- 


tinction may imply may yet remain to be determined; but a genuine freedom,  - 


notwithstanding, is the avowed aim of internationalization, and should 
necessarily strive to achieve conditions unréservedly free and thus assist 
the progress of international intercourse and the, promotion of international 
‘harmony, prosperity, and peate. 


Professor Chamberlain’s book would gain much, in a subsequent edition, : 


by an index which it now lacks. The work is well cónceiveéd and carried out; 
the style is clear and the author’s apprehension of his subject is most expel: 
lent. The book can be cheerfully commended to all interested in a subject 


whose practical importance is increasing and the solution of whose attendant. 


problems must go far toward promoting that international solidarity for 
which all hope though the i issue may be as yet far away. 


Gorpon E. SHERMAN. 


The Foreign Policies of Soviet Russia. By Alfred L. P. Dennis. New York: 
E. P. Dutton & Co., 1924. pp. xv, 500.. $5.00. 
It is kittle business to write about Russia anyway nowadays; still more 


fearsome to attempt anything definite about the foreign policy of the Russian 
overnment, or “control,” as one authority on that country puts it. Pro- 


‘fessor Dennis has succeeded in being definite and precise without being hard , 


to read; in being thorough without being prolix. Though at times he re- 
fuses io mince words or to take refuge in obscurities or meticulous phrasing, 
he never seems to lose his poise or his true position as an impartial though 
not colorless narrator of the facts. 

Without exaggeration, one may pronounce this work to be thorough, 


comprehensive, and accurate, as well as clear and readable. Every phasé 


that one can think of in the development of the foreign policies of Soviet 
Russia whether it concerns countries or movements, is adequately treated, 
especially when one considers the proportions necessarily to be observed in & 
book of moderate size. Every country having intercourse with Soviet 
Russia has a place, while such topics as the Third Internationale, the Policy 
of Trade Agreements, and the New Economic Policy, are presented fully and 
understandingly, including the propaganda element, so little understood, but 


Fh 


so much talked about. Save for a few typographical errors, the accuracy of 


the statements seems well established and supported by copious notes. In 
` more than one instance (particularly in the case of the Brest-Litovsk 
Treaty), the correct version has been carefully chosen rather than the in- 


correct, no matter how widely circulated the latter has been. We have had .- 


+ 
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plenty of “readable books” upon Russia, though some that were read- 
able lacked in clearness, and almost always- were lacking in the other 
qualities. 

The treatment is chronological at the start, developing into regional and 
topical as the story unfolds, and geographical and economic factors enter. 
Beginning with the first responsible demonstrations of the revolutionists, 
and their various policies (Professor Dennis insists upon the plural for cogent 
reasons), their course is followed through the November revolution, the 
Treaty of Brest-Litovsk, and the Peace Conference, after which the relations 

'of Soviet ‘Russia with the Baltic region, Poland, Rumania, Bessarabia, 
. Federated Russia, the Caucasus, and The Near East, Persia, Afghanistan, 
and The Far East, follow in turn. The chapters on special phases follow, 
while the Soviet relations with the United States are reserved to form the 
climax. 

The readers of the American JOURNAL OF INTERNATIONAL Law will be 
especially attracted by certain Bolshevik ideas that are assuredly different 
from those held as acceptable under the law of nations. They will be apt 
to put the Bolshevik and the Hohenzollern in the same class when it comes 
to the sanctity of treaties. ` They will find it curious, to say the least, and at 
the same time they will find it very hard to understand, the idea of Lenin 
that lost territory, to a nation, means nothing, yet this idea that Interna- 
tionalism triumphs over such losses is quite clearly brought out, particularly 
in the chapter on Brest-Litovsk. It is quite clear, too, why the Bolshevik 
Government must look to a world revolution as its only hope, as the only 
‘way by which it can maintain its existence in Russia. Any doubts upon this 
subject must be thoroughly dissipated after the simple, yet masterly, study 
that Professor Dennis has given of it. We can understand the propaganda; 

. we can understand the fulminations of Trotsky, Zinoviev, etc.; and above 
all, we can see the significance of omitting the word Russia from the name 
now given by the Bolshevik Government to the Bolshevik State. It is quite 
possible, too, to understand why the recognition of Soviet Russia by the 
European states has been so futile, and why the policy of the United States 
in this direction is the most practical, as well as the most logical. 

|. Here we must pause to answer the obvious question: Is Professor Dennis 
impartial? It would séem to the reviewer that, for all practical purposes, 
this question ean be answered in the affirmative. None of us can be merely 
recording machines when it comes to such a vital and dynamic movement 

- as Bolshevism, whether internally or externally expressed. There is some- 
thing more needed than the mere collecting of facts. That collecting, how- 
ever, Professor Dennis has done fairly and comprehensively. Granted that, 
on the whole, the author has covered the material as fairly and as thoroughly 
as can be, the next question comes as to the validity of his interpretations. 

_Of this, every reader can be a judge, but the reviewer is inclined to emphasize 
that these interpretations seem, in general, much more in accordance with 


t 
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the known facts shan many that have been made by less responsible persons 
than Professor Dennis. 

In some cases, the real reasons for the intervention of the Allies is 
given, frequently for almost the first time. We learn more about the potent 
reasons back of the Murmansk expeditions, as well as the attempts of the 
Bolsheviks to seize the stores at Archangel and Vladivostok, stores paid for 
by the Allies (including the United States) and, also, about their at-. 
tempted seizure at the very time that the Bolshevik Government had 
repudiated its debts. Much of such evidence is worth considering now in 
view of the “counter-claims” just put forward by the Boistievuie Govern- 
ment against the United States. 

While deprecating any assertion of an intimate knowledge ot Russian 
internal affairs, Professor Dennis adds considerable to our understanding 
of such as are vital to our comprehension of the Soviet policies. The 
Story of the Constituent Assembly is briefly, but pungently, told. A state- 
ment that may surprise is that many of the characteristics of the Bolsheviki 
which seem most incomprehensible and offensive to Western nations are, 
in the last analysis, Russian characteristics” (p. 347). Lucid, indeed, is’ 
the author's treatment of the German “bribery” of the Bolsheviki, putting 
^on its true basis those transactions between the two parties bent upon 
one end, at least, in common The Bolsheviki would have used the Devil 

himself "tin good cause.’ 

One is usually inclined on general principles to criticize a volume filled 
with quotations in the text. In this work one is ready to admit the aptness 
and telling force of the quotations that are not "interlarded," but are dis- 
tributed where they are clearly appropriate. They serve to reveal the 
unblushing duplicity (as we would call it) of the Bolshevik leaders, as well 
as the hollowness of their control over Russia. 

Some readers may not think the policy followed in arranging references at 
the end of each chapter, rather than as footnotes, is as pleasing, but it cer- 
tainly does mass such material where it can be fully measured and eval- 
uated. The mixture of books, dispatches, newspapers, and proclamations, 
to say nothing of magazine articles, surely is impressive for its variety, and 
reveals a wide range of research. It is evident that few men could put 
together such a bibliography. U 

The impressive maps at each end of the volume (inside the covers), 
together with the graph at the bottom of one of them, are striking reminders 
of the subject’s importance, by showing the size of Soviet Russia in com- 
parison with the eastern hemisphere and with the United States. Six 
maps, well chosen as to their subject, are scattered through the volume, 

' all reasonably clear; certainly the last of this series, ‘European Districts 
and Propaganda Routes of the Third Internationale" would be voted most 
interesting. There is a usable index.. 5 

ARTHUR I. ANDREWS. 
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Privateering and Piracy in the Colonial Period. By John Franklin Jameson. 
New. York: The Macmillan Co., 1928. pp. xxvi, 586 and index. $5.00. 


Do you remember your boyhood tales of Captain Kidd, “the most famous 
pirate in American history"? Well, here is a book to keep that memory 
fresh. Indeed it is the documentary evidence of the hero’s exploits and 
those of his roistering contemporaries and followers, such as, to mention a 
few seasoned pirates, Bartholomew Sharp, Henry Morgan, Henry Every, 
Samuel Bellamy, Bartholomew Roberts, during the period from 1638 to 
1763, the end of the last colonial war. And the proof, contrary to the usual 
case, makes as interesting reading for the grown-up as the tale did for the 
boy. But the delightful notes to the documents are the most interesting 
of all, for they explain and embellish the quain; texts written two or three 
‘centuries ago. They bring broadsides of learning to bear on the times and 
seasons of the wicked buccaneers and privateers of long ago. In fact, the 
notes are the magic mirror of Vulcan by the aid of which the reader sees 
the documents in their historical setting and reads them with an under- 
standing mind. 

The learned editor has considered privateering and piracy together, not 
only because one is authorized warfare and the other is unauthorized vio- 
lence, but also because it was in practice easy for the privateer to slip over 
into piracy (as did Captain Kidd), especially if privateering proved to be 
an unprofitable occupation and the end of the voyage was near. After 
such backsliding, very few lived long enough tc reform—they “mostly died 
young and left few descendants "—notwithstanding the fact that the wages 
of the sin was not death in some of the colonies, but publicity and imprison- 
ment. In some of the colonial wars, as later in those of 1776 and 1812, 
privateering assumed such proportions as to be, for brief periods, one of the 
leading American industries. This fact, taken in conjunction with the 
present leading industry of the United States, indicates the natural sporting 
instinct of the American people. ‘In the period to which most of our 
documents belong there was always an outburst of piracy after the con- 
clusion of à war, because multitudes of privateers found their occupation 
gone when peace was proclaimed, and some of them were sure to turn to 
the allied trade of piracy." 

The book contains the essential documents of a privateering voyage, 
examples of commissions conferring jurisdiction on vice admiralty courts 
‘in the colonies to take cognizance of prize causes, the necessary documents 
in the trial of a prize case, reports of trials, including proceedings, docu- 
ments, testimony, judgments of the court, and so forth. 

Piracy, on the other hand, required less fermalities. In the early days 
there were trials of piracy by courts, but the regular method, which came 
to prevail, was trial by special commissions appointed by the colonial 
governor. There are. indictments for the crime, partial records of trials 
and documents relating to executions. The editor continues in the Preface: 


644 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


' But if American colonial piracy presents a smaller array of legal 
documents than American colonial privateering, it makes up for it by 
its rich abundance of picturesque narrative and detail. The pieces 
> here brought together show us piracy off Lisbon and in the East Indies 
and at Madagascar, at Portobello and Panama and in the South Sea, in 
the West Indies, and all along the Atlantic coast from Newfoundland to 

-© the coast of Guiana. They exhibit to us every relation from that of the 

most innocent victim to that of the most hardened pirate chief. They 
make it clear how narrow was sometimes the line that divided piracy and 
privateering, and how difficult it must have been to learn the truth from 
witnesses so conflicting and of such dubious characters, testifying con- 
cerning aciions of lawless men in remote seas or on lonely shores. 

‘The book is pregnant with curious things (to mention a few): We observe 
interesting documents showing a “connection of American colonial history 
with the very first (and characteristically illegal and unscrupulous) exploits 
of the Bradenburg-Prussian navy"; we learn that St. Thomas, one of our re- 
cently acquired Virgin Islands, was a refuge of buccaneers; we read of Cotton 
Mather preaching sermons to convicted pirates who had formerly compelled. 
their poor captives to curse the reverend doctor; the execution of John 

Queleh and his fellow pirates caused an “extra” edition of the Boston - 
News-Letter on June 30, 1704; there is an agreement to commit piracy sworn. 
upon the “holy Evangelists,” although it would seem more appropriate, as 
was done in one case, to swear “upon a hatchet for want of a Bible"; we 
find that “John Barleycorn” was an alias of “Sir Richard" who, according 
to the Journal of the privateer Sloop Revenge (commanded by Captain 

. Benjamin Norton, great-grandfather of the late Professor Charles Eliot 
Norton of Harvard), “Gott fowl of some of our hands which made them 
quarrelsome but Sleep overcame the Knight so all was Quiet.” And it is 
recorded that corkscrews-were regarded as important articles of plunder. 

Coming now to matters of more interest to sedate international lawyers, 
we find in Dr. Jameson’s notes clues to the reports and records of the Vice 
Admiralty courts of the colonies in America, although Sir Henry Pervice, . 
Judge of the High Court of Admiralty in England from 1715 to 1751 (which 
_ then no longer heard appeals from those courts in America), “feared they 
are not well versed in the Law of Nations, and Treaties between Us and 
other States; and it is well known that they do not proceed in that Regular 
Manner as is practiced in His Majesties High Court of Admiralty" (p. 313). 
It would appear, however, that Sir Henry desired his court to hear all of the 
prize causes in America. 

The book contains a few decisions of the Vice Admiralty courts. which 
relate chiefly to the right to salvage on recapture. One decision appears to 
involve a question of trading with the enemy (p. 375). : In one case, slaves 
on board were condemned with the ship and cargo (p. 450). One brief 
: decision on piracy by the Lord Commissioners of Appeals is also printed . 
(p. 567). , Many of the docüments printed are of great interest to the student ' 
of early prize court procedure and practice. EE L. H. Woorszy. 
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Outbreak of the World War: German Documents collected by Karl Kautsky and 
edited by Maz Monigelas and Walther Schücking. Translated by the 
Carnegie Endowment for International Peace, Division of International 
Law. New York: Oxford Universivy Press, American Branch, 1924. pp. 
vi, 688. Price, $4.00. 


The so-called Kautsky dcuments: or, as they are officially anned, The 
German Documents relating to the Outbreak of the War, collected by Karl 
Kautsky and published at the request of the German Foreign Office by 
Count Max Montgelas and Professor Walther Schücking at Charlottenburg 
late in 1919, have been the subject of considerable comment in this country, 
especially during the first few months after their publication in Germany. 
Up to the present time, however, there had appeared in English only a 
selection of some of the most important of these papers, published in May; 
1920, as No. 150 of International Conciliation by the American Association 
for International Conciliation, and the extracts quoted in the volume by 
Kautsky entitled The Guilt of William Hohenzollern, published in London 
by Skeffington & Son in 1920. Special importance, therefore, attaches to 
the announcement of the Director of the Division of International Law 
of the Carnegie Endowment for International Peace in the Year Book for 
1921 of that institution to the effect that the Endowment is planning to 
publish an English translation of these documents, as well as other German 
war documents, in extenso. The translation of the Kautsky documents 
now lies before us. 

It will interest Americans to see in'these doses which are all official. 
letters, despatches.and reports passing mostly between German diplomats, ` 
and high government officials during the critical days that preceded the war, 
and which form the most complete available set of records pertaining to the 
outbreak of the war, the unmasking of imperial German diplomacy, as it was 
practised in the early summer of 1914, with all its conniving underhand 
methods, its wire-pulling and its insincerity. We find in these pages an ' 
abundant record of attempts to "manipulate" in Rumania, Turkey, Italy, 
Bulgaria and elsewhere with a view to winning the governments of these 
countries over, at a time when, as the German Government later alleged, it 
had no thought of war and knew not even of any particulars of an Austrian 
ultimatum to Serbia. We find here Herr von Jagow, the German Foreign 
Secretary, wiring to the German ambassador at Rome on July 15, 1914— 
more than a week prior to the presentation of the Austrian ultimatum at 
Belgrade—the question whether the embassy at Rome requires funds for 
influencing the Italian press and how much (Document No. 47), and we 
read the ambassador’s reply (No. 54) that he is “already in touch with the 
press within the limits possible to the embassy," but that he reserves the 
right to ask for more funds later, which would at the time be of little use 
since his agents and spies are out of town. 

In a message from the German ambassador Tschirschky at Vienna to the 
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German Chancellor, of June 30 (No. 7), reporting an interview with the 
Austrian Foreign Secretary Berchtold, wherein the German ambassador 
wisely states thai he is counselling moderation in Vienna, we find marginal 
comments by the Kaiser himself severely reprimanding the ambassador 
for his moderation with the words: “Let Tschirschky be good enough to 
drop this nonsense;" and a sentence in the despatch to the effect that the 
Austrians are eager now for a final and complete reckoning with Serbia is 
underlined by the German Emperor, with the pne comment “Now or 
never.' 

The report of Tschirschky df July 10 (No. 29) to the effect that Count 
Beréhtold wants to make the demands upon Serbia such that it would be 
“wholly impossible for the Serbs to accept” is commented upon favorably ' 
by the Emperor, and in the margin we read in his own hand the words of 
Frederick the Great: “I am against. all councils of war and conferences, 
since the more timid party always has the upper hand.” 

A despatch of July 11 (No. 31) reveals Jagow giving Vienna the German. 
views as to how to handle the ultimatum, his advice being to publish first, ` 
, urbi et orbi, a general condemnation of Serbia. This advice is acknowledged 

two days later, with. Berchtold's agreement (No. 40). In No. 48 of July 
15 we find Jagow informing the German ambassador to England that “we 
‘are concerned at present" with “giving the Greater Serbia menace its. 
death blow;” and No. 49 of July 14, a report from Vienna that Count Tisza, 
the Hungarian Premier, has at last been won over to the view that war 
against Serbia is necessary, is greeted with enthusiasm by the Emperor, 
who underlined the passage on the absolute necessity of war and applauded , 
Tisza as being a “real man.’ 

No. 58, a report from the German ambassador to Russia of July 13 to 
the effect that Russian official circles are full of contempt for Austria, is 
annotated by the Kaiser with the words: “Pride will have a fall." 

No. 65, a despatch sent on July 17 by the German councillor of legation 
in Austria stating that Count Berchtold is planning to make the note unac- 
ceptable to Serbia with a view to provoking a war, furnishes additional 
evidence, if such evidence were required, to prove that in spite of its pro- 
'fessions of ignorance, the German Government knew exactly what to. 

. expect from the Austrian ultimatum, that it had been repeatedly informed 
. of the nature of the note at a time when the possibility of exercising a wise 


restraint upon Austria still existed, that the Emperor, knowing what must - 


be the consequences of Austria’s action, did not counsel moderation but 
on the contrary applauded the threatening, militaristic, dangerous policy - 
. .of his ally and connived with that ally in carrying out this policy. 

In view of all these authentic facts, it is incomprehensible how any 
' responsible person today can. still advance the thesis that the German 
‘Government wanted no war in 1914. Surely the Kaiser cannot with 
impunity still protest his lamblike innocence as he did in his letter to, 
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. Hindenburg, of Api 5, 1921 (printed i in the New York Times, December 
19, 1921, p. 6), and in his book. 

Finally, it is interesting to quote a comment made by the Emperor which 
perhaps throws as much light upon his character as any of his utterances. 
It is his marginal note on the text of the Serbian reply to the Austrian 
ultimatum (No. 271): “A brilliant piece of work for a period of only 48 
hours. That is more than could be expected. A great moral victory for 
_ Vienna; but with it every cause for war is eliminated and Gies] (the Austrian 

minister) should have stayed right on at Belgrade. On the strength of 
that I should never have ordered mobilization!” Could anvthing be more 
naive, more vacillating, more impulsive than this sudden volte face? If 
these words represent the man’s sincere conviction, they o5rand him—in 
the light of what preceded and followed—as an utterly incompetent,.incon- 
sequential ruler. 
: Epwin H. ZEYDEL. 


Towards İnternational Justice. By F. N. Keen. New York: Harcourt, 
Brace & Co., 1924. pp. 249. 


The author of this book is a barrister-at-law of the Middle Temple and 
the Parliamentary Bar, and was a member of “Lord Bryce’s Group" of 
internationally-minded jurists who began in 19:5 to work upon some plan 
of international government which would prevent future war. Another 
- of the group was Professor Gilbert Murray, of Oxford, who writes a six- 
page introduetion to the book, and explains that diplomatie questions, 
since the end of the World War, have subordinazed constitut: onal questions 
associated with the League of Nations. 

Professor Murray expresses the opinion that it is among the few pieces 
of good luck which the League of Nations has enjoyed that there has so 
far been no international force. It would have been recrui ised from those 
nations which now maintain large armies; it would have had a French 
Commander-in-Chief, and heaven knows where it would have been or what 
it would have been doing by this time. Until the League has earned pub- 
:lie confidence by its justice it would be madness for it to trv to impose its 
will by military force." Professor Murray also believes that “the most 

really novel and remarkable body which the Covenant has called into 
being is the Permanent International Secretariat at Geneva"; that “the 
crushing disasters of Central Europe, the enforced disarmaments of the 
ex-enemy nations and: the willing disarmament of many ozhers have left ' 
.France alone bustling with arms and flushed with hard-earned triumph, 
able to assert her sovereign wil over Europe w:thout troubling the rest of 
the League for their assistance or without regarding their disapproval”; 
that "the result is that the League, which was meant amorg other things 
to be the guarantee of France's permanent safaty against future German 
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attack, has nothing to offer her half so brilliant as the rôle she now enjoys”; 
that “Article 10, which was once considered to be the very centre of the 
Covenant, has now been found to be vague, dangerous, and perhaps super- 
fluous, while Article 18, which annuls all international treaties or engage- 
ments not published and registered with the League, turns out to be the . 
very touch-stone of the League spirit"; and that “the authority of the 
League rests not upon the organisation of force but on the sanction of pub- 
licity and the appeal to world-opinion" (pp. 8-13). ; 

Mr. Keen starts from the,thesis that “the international arrangements 
made so far are.mainly calculated to deal with disputes which would have 
a good chance in any case of being settled without recourse to war.” He 
accordingly criticizes the pacifists of the era of the Hague Conferences for 
thinking that a “small step of progress will avail where the real need is for 
a big jump to carry mankind across a deep abyss” (p. 25). His own “big 
jump” was big indeed, in his first chapter, which was written in February, 
1915. But as the spell of the World War was cast upon him, and as the 
League of Nations, loomed up on the horizon, his jump was slowed down 
very perceptibly. For example, in his last chapter, which was written in 
February, 1923, he thunders in the index and murmurs in the text, defining 
the first duties of nations as follows: ‘‘No state shall make aggressive war 
upon another state or use or threaten to use armed force against another 
state except in self-defense or in performance of a common duty of all states 
to codperate for the purpose of restraining any breach of the peace of the 
world, or for the purpose of ensuring compliance with international laws, 
conventions or obligations" (p. 228). 

The League of Nations, however far short it has fallen below Mr. Keen's 
. original ideal, he warmly praises, although he is still capable of pointing out 

its present defects—which he prefers to regard as precursors to future 
amendments. For example, he notes that “the framers of the Covenant 
have shrunk from: providing for the entire exclusion of war and for the 
acceptance of peaceful means for the decision of all disputes" (p. 229); 
“that the functions entrusted to the Council of the League are too varied 
since it must act “in part as an executive committee, in part as a body for 
conciliating and mediating between disputants, in part as a tribunal for 
hearing complainants and respondents and giving decisions or recom- 
mendations of their differences, and in part as a quasi-legislative body" 
(p. 242); that “a single dissentient state, provided it is fortunate enough to 
be represented on the Council, can check ell action on the part of the Council 
and that the Assembly also is impotent to take action in the face of the dis- 
sent of a single member” (p. 125); that the members of the Council should 
be chosen from among the representatives of their respective ptates in the 
Assembly (p. 126); that the Covenant lacks adequate provision for the 
discharge of legislative functions and also for popular control (pp. 127, 128); 
that “the Covenant does not lay down any principle with regard to the 
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acceptance by the members of an obligation to maintain or contribute to 
the maintenance of the necessary forces for preserving peace and discharging 
police duties in connection with the League, nor does it make any provision 
for enabling the League itself directly to control, supervise, or check the 
carrying out by members of their obligations with respect to armaments”’ 
(p. 181); and that the mandatory systém should be applicable in cases other 
than those specified in Article 22 (p. 135). 

The above criticisms of the League of Naticns are sufficiently indicative 
of the improved international organization which Mr. Keen would advocate 
for the future; but since these are at present of purely academic interest, 
they need not be enlarged upon here. As to “the most hopeful method of 
seeking to attract the United States into the Leegue of Nations," he expresses 
the conviction that it is to be found in “the acceptance by the League of the 
twin principles of the complete abolition of war and the compulsory settle- 
ment of disputes” (p. 222). Aside from the question as to whether this . 
conviction, is justified by the facts or not, it is of interest as being a possible 
indication of the trend of European opinion regarding this important 
problem in the right direction. 

Wm. I. Hou. 


The Ethics of Opium. By Ellen N. LaMotte. New Ycrk and London: 
The Century Co. 1924. pp. 204. $1.75. : 


The writer of this book approaches her subject with high moral indigna- 
tion, much of which is levelled at the British government of India. The 
Netherlands, Portugal, and France also come in for criticism, though of the 
latter she says: ` 

The French are not hypocrites. They make no-defense of opium as 
being good for people. On the contrary, in speaking’ of the opium 
situation they always speak of it as a ‘‘struggle’’—a struggle against 
great odds, against an old, well-established custom, against great 


difficulties with smugglers, but, above all, as a struggle against a 
harmful and dangerous habit (p. 121). 


America is at present given a clean bill of health, but with some recognition 
of past sins. The basic difficulty in solving the drug problem lies, according 
to the author, in the “‘psychology of those nations which find opium harmless, 
for certain peoples"— who recognize it as bad for their white citizens but 
good for trade and not harmful.to orientals. The author rightly recognizes 
that so long as opium is consumed in large quantities in the East, morphine 
and its derivatives will find their way into Europe and America. 

These bad nations are mostly European, but Japan, since becoming a 
great power, has adopted European morals, and though suppressing drug- 
using among her own people, sells opium for profit to the Chinese in her 
colony.of Formosa. Siam and Persia have been controlled by European 
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l diplomacy. ` Turkey in recent years has shown good-will toward the anti- 


opium crusade ånd. has become a party to the 1912 Opium Convention’. 
through the Lausanne Treaty, but is still met by the temptation to supple- 


ment her revenue through stimulating opium production. China, after : 


her brave effort to throw off the evil from 1907 to 1917, has almost given up 
in discouragement. 
"The body of the book describes the situation with regard to opium pro- 


. duétion, consumption, revenues and regulation in the eastern countries. 


Official reports and statistics from League of Nations’ publications are used, 


' but the arrangement of this material is not very clear. The final chapter 


discusses the effort at international regulation through the Hague Conven- 
tion of 1912 and the League of Nations, with thorough appreciation of the 
loop-holes in the former and the difficulties of the latter in this problem. 

The author understands that successful strategy against the drug evil 


. demands international coöperation (p. 14), but is distressed to find that the 


League of Nations is no better than the nations which compose it (p. 179). 
As one might presume from thé title of the book, the author does not hesitate 
to distribute moral praise and blame among nations for their attitudes on 


this question. It may be questioned whether this. method makes for > 
‘ progress toward its solution. Individuals are alike all over the world in 


their love of profit and their inconsiderateness of morals in its pursuit. Gov- 
ernments are alike all over in their love of easy sources of revenue. It 


' happens that suppression of opium production will inevitably cost some 


nations more than others. It is pharasaical to accredit those which stand 
to gain much and lose little with superior morality because of their greater 
alacrity in the causé. A thorough understanding of this situation would 
seem to be necessary if coöperation for the abatement of the evil is to 
continue. 

Quincy WRIGHT. 


` The Truth about Mesopotamia, Palestine, and Syria. By J. de V. Loder. i 


London: George Allen and Unwin, Ltd., 1923. pp. 221. 7 sh. 6d. . 


Truth, whether clothed or naked, is often most elusive. It is partic- 
ularly hard to lay hands | upon in the Middle: East. The rivalries of the 
Great Powers, the nationalistio aims of the Arabs, Jews, and Syrians, have 
made it excessively difficult; to interpret correctly the complicated forces 
and events of the past ten years in.that part of the world. 

This small volume of about two hundred pages contains the essential 
facts and a reasonable explanation. of the tangled situation in the Middle 
East. The author has a thorough knowledge of the field and an obvious de- 
sire to be fair. 'The fact that he was with the Egyptian Expeditionary 
Force during the World War and later served in the British Foreign Office : 
naturally imposes a guarded form of statement that avoids the appearance . 


po 
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. of disloyal criticism. He succeeds, however, in aiding the discriminating 
reader to evaluate properly British policy in she Near East. His conclu- 
sions are manifestly affected by his affiliation with the League of Nations, 
though he manages to preserve a fairly objective point of view. One has 
' the impression of a genuine internationalist trying sincerely to avoid a prej- 
udiced nationalistic attitude in the examination of the SERATA prob- 
lems of Mesopotamia, Palestine, and Syria. 

This volume is devoted for the-most part to the aa of the fol- ` 
lowing questions: (1) why Great Britain did not carry out its pledges to 
the Arabs; (2) why the Arab problem led’ to serious misunderstandings 
between France and Great Britain; (3) why these two nations did not 
fulfill their promise of November 7, 1918, namely, “the complete and 
final enfranchisement of the peoples so long oppressed by the Turks, and 
the establishment of national governments and administrations, drawing 
their authority from the initiative and free choice of the native popula- 
tions"; (4) why Palestine was not internationalized, and what was the pur- 
pose of the Balfour declaration of November, 1917, favcring “the estab- 
lishment in Palestine of a national home for the Jewish People." 

Mr. Loder makes it perfectly plain that the key to the correct answer 
to these questions lies in the ancient rivalry of France and Great Britain 
without great concern for the nationalistic claims of the Arabs, Jews, and 
Syrians. The geographical significance of Mesopotamia, together with its 
natural resources, explains the interest of Great Britain in that region, 
while the situation of Syria likewise explains the special concern of France 
to protect its interests as opposed to those of Great Britain. Palestine, 
promised as a “National Home" to the Jews, though of great international 
significance, is viewed by Great Britain as a “bastion” cf the Suez Canal. 

The author's comments on all these controlling influences and factors in 
the Middle East, though couched generally in the adroit phraseology 
affected in parliamentary answers to interpellations, are often most illu- 
minating. The chapter on Mandates, Treaties and Conclusions is really . 
2 statesmanlike analysis of the larger problems involved. Speaking of 

the pretensions of the Arabs, the author says: 

l Thus national governments in the sense in which the teo applies in 
Europe are sheer impossibilities in the Arab countries at present. . 
Nevertheless, there must be a framework or “facade” within or behind 
which national consciousness, at present in its infancy almost every- 


where, and in some places practically non-existent, may build a lasting 
national structure or structures (p. 151). 


This “façade” Mr. Loder finds in the mandate system under the T 
of Nations. 
The expansion of Wan Powers has hitherto been closely identified 


with territorial aggrandizement as a means of attaining political su- 
premacy. Foreign assistance has come to be interpreted as synony- 
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mous with foreign domination, and the development of the resources of a 
country thus assisted has become indistinguishably connected with the 
idea of economic exploitation. . . . It is only fair, however, to say 
that governments, and, to an even greater extent, peoples, do not lack 
disinterested aims, which they would like to see realized if they could 
only get away from the disastrous effects of a competitive system based 
on narrow divisions of interest. The League of Nations and the 
Mandate system which springs from it are an expression of the feeling 
of world solidarity, which the war, paradoxical though it may seem, has 
done so muci to develop (p. 152). ~ 


The most interesting feature of this volume I find in its treatment of the 
thorny problem of Zionism, where the author discloses the antagonistic , 
point of view of most British officials who have had’ any experience in Pal- 
estine. His explanation of the Balfour declaration deserves to be quoted: 


Apart from the question of abstract justice and its bearing on a solu- 
tion of the Jewish problem as a whole, which we shall discuss later, | 
Zionism offered certain décnite advantages to Great Britain. There 
was the chance of an alliance with the international force of Jewry which 
the circumstances of the war made specially attractive and which 

might survive as of permanent value, and there was the chance of 
introducing a Jewish element into Palestine, bound by ties of gratitude 
to Great Britain, which would turn Palestine into an advanced bastion 
for the defense of the Suez Canal. The Balfour Declaration must have 
been influenced by such considerations, though they were certainly not 
its ultimate motive. The abandonment of the proposal to interna- 
tionalize Palestine and its transfer to British control marked the at- 
: tainment of taese objects (p. 149). 


Mr. Loder emphasizes the most significant aspect of Zionism which is 
generally ignored: . 

They (the Jews) have clung together in adversity and have cherished 
the characteristics and institutions which distinguish them from those 
among whom they live. It might perhaps be said that they have done 
this because of persecution rather than in spite of it, for emancipation 
seems to have brought assimilation appreciably nearer. It may be partly 
for this reason that such strenuous efforts have been made to find a concrete 
and permanent home for the expression of what is essentially Jewish 
(p.155. Italics not in original). 


' Zionists have been loath to admit that Zionism has the motive of acting 
as & deterrent to the tendency of Jews to become assimilated in liberal 
eountries, but Mr. Loder would seem to have ample reason for stressing 
this underlying purpose. Such explanations are much more reasonable than 
the loose statemens by Lord Robert Cecil in his Foreword to the volume: 
“A nation without a country of its own is an anomaly, and anomalies bring 
trouble." To consider the Jews as a nation requires an entirely new defi- 
‘nition of what constitutes a nation under the law of nations. 2 
This book, as may be surmised, is most suggestive. It is crowded with 
facts and significant observations. It constitutes a kind of practical 
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manual of international politics in a special field to illustrate certain guid- 
ing principles of diplomacy and to elucidate the attitude of European 
Powers concerning the basic, problems of int«: national society. | 


PHILIP MARSHALL Brown. 


Le Problème des Minorités devant le Droit International. By Jean Lucien- 
Brun. Paris: “Edition Spes," 1923. pp. xv, 230. 15 fr. 


The need of securing protection for minorities of alien race or religion has 
long furnished a difficult problem for the European statesman. A heritage 
of dynastic struggles and of wars of conquest during past centuries, the 
problem presented itsélf with particular insistence during the nineteenth 
century, and it is only since the Peace Conference of 1919 that it can be said 
that the nations have regarded themselves as collectively responsible for its 
solution, and have attempted, although with but partial success, to bring 
it under the domain of international law. 

Dr. Lucien-Bryn's monograph comes as a welcome addition to the scanty 
literature bearing upon the subject. Holding that the protection of minor- 
ities is a problem of concern to all states, whether or not a specific situation 
is presented to them within their own borders, the author undertakes to 
set forth the historical origins and logical basis of the problem, to trace its 
evolution and to examine the practical worth of the measures being taken 
today and the prospects of further progress. The volume is therefore not 

-a mere statistical study of existing conditions, but a study of physical facts 
and of legal and moral principles. 

Part I presents the historical baatein of the problem and discusses 
the earlier system of capitulations for the protection of Christian minorities 
in Mohammedan countries, as well as the numerous occasions of “inter- 
vention” by the Great Powers during the ninet enth century. The latter 
study is preceded by a study of the legal princiyies involved in “‘interven- 
tion.” Here the author seeks to establish a theoretical justification for the, 
interference by the community of nations as a body in cases when. an indi- 
vidual member of the community, such as Turkey, acts in violation of the 
“human” and “natural” rights that all men possess irrespective of na- 
tionality. The standard by which intervention in a given case is justifiable 
is that of the public opinion of the leading states, whether as expressed by 
the “Concert” of the Great Powers before 1914 or by the League of Nations 
since 1920. 

Part IL is devoted to the present solution of the problem. ‘Bere the 
author introduces a valuable analysis of the racial, linguistic and religious 
aspects of the minorities question, followed by a study of the geographical 
environment by which these various elements of nationality are conditioned. 
The peace treaties of 1919-20 are next analyzed in detail. A distinction is 
made between the measures taken to secure the voluntary assimilation of 
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minorities. into the body politic by the naturalization of individuals or by 
their emigration from the state and, on the other hand, the measures taken 
to protect minorities as a group by according to. them “collective rights.” 
Under the latter head are discussed the various concessions made by the 
treaties of 1919-20 in respect to the free use of the minority language in 
private or public relations, the maintenance of separate institutions and 
‘schools, the disposal of public funds, and the autonomy of religious organiza- ` 
tion. This is followed by a discussion of the sanctions laid down for the 
observance of the treaties, in particular the procedure before the Council of 
the League of Nations and befdre the Permanent Court. 

In a closing chapter, the author. -points out that in spite of the texts of the 
several treaties and domestic laws, numerous instances of unjust treatment 
of minorities have marked the actual conduct of the several governments 
during the past four years. On this point, however, the evidence submitted 
Seems to. the reviewer inadequate, not taking sufficiently into account the 

difficulties of a period of transition, although the instances cited appear to be ' 
fair statements of fact. In view of recent. practice, the author is doubtful 
of the success of mere treaties and statutes, and he appeals in closing to the 
higher law of Christian charity as the sole power se as to make the 
legal solution an effective ‘one. 
C. a. FENWICK. 


The American Revolution: A Constitutional T néerpretation’ By Charles How- 
ard Mellwain. New York: The Macmillan Co., 1923. pp. xi, 198. 


To this essay was awarded the Pulitzer Prize of $2,000 “for the best book 
of the year in United States history,” an honor which, strangely, has not 
- often come to the professor of history in our colleges and universities. The 
book does not need the stamp of this approval: the scholarly fame of its 
author will insure for it the serious consideration of students of this much- 
investigated period of our history. Whatever disagreements the findings 
-of this volume may provoke, none will deny that the constitutional prob- : 
lem did’exist, or will admit that this problem has heretofore been ade- 
quately considered. Recent interpretations of the causes and conditions . 
of the revolutionary period have given us much of its economic, the social, 
and political phases of the controversy, with conclusions that have been 
growing less and less pleasing to hereditary-patriotic societies and which 
offer little comfort to others who would like to believe that at least some 
right was on the side of the “ patriots.” 

"Professor. Mcllwain’s. problem is one arising out of the distinction to be 
' made between the realm and the dominions. The author is on indisput- i 
able ground certainly as regards the situation down to the Civil War and .. 
the establishment of the Commonwealth. When the colonies were founded - 
it seemed to be the accepted view that they were not an extension of the 
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realm, and therefore did not come iai the „Jurisdiction of Parliament. 
During this period, while many colonial matters came before that body, 
no legislation directly affecting the colonies was enacted, and in no instance 
was it successful, against the opposition of King or Council, in accomplish- 
ing anything respecting them. “It was the temporary abolition of the 
kingship which created the constitutional issue from which the American 
Revolution resulted" (p. 26). More and more, Parliament began to assume 
legislative control of the colonies and dominions outside the realm. The 
Restoration and the Revolution in England brought no real change in the 
attitude of Parliament, but throughout this struggle between Crown and 
Parliament the growing influence of the latter over the dominions was 
being continually challenged. 

The core of Professor Mcllwain’s argument is that the American colonies 
never accepted the constitutional gain to Parliament resulting from the 
. English Revolution; that this assumed power of Parliament, revolutionary 
` in England in 1688, continued for the dominions to be revolutionary until 

repudiation in America led, in 1776, to the outbreak. The colonies’ pact was 
with the king and expressed by the charter. Only his authority was ac- 
. knowledged: he had not the right to substitute Parliament as the party of 
the first part in the agreement. In the light of this argument, there is 
justification for American opposition to the tax measures, since "inability 
of Parliament to legislate in any manner for any colony of course precludes 
all parliamentary taxation” (p. 194). 
Professor MeIlwain's reasoning is always clear and expressed without 
ambiguity. Much of it will be convincing. His most pronounced argu- 
ment is based upon a study of the constitutional relations between England 
and Ireland, with the contention of which country he finds a close parallel 
in the American issue. “He points out, for example, that the Declaratory 
Act of 1766 “is identical in tenor and wor?.ng with the Declaratory Act 
.for Ireland in 1719, from which it was directly copied" (p. 50). It is to be 
hoped that publication of:the results of his investigation of the actual influ- 
- ence of Irish leaders upon the views of those who made the American Revo-. 
lution (referred to on p. 61) will not be long delayed. 
EE Leo F. Srocx. 


One Hundred Years of the Monroe ‘Doctrine. By David Y. Thomas. New 
York: The Macmillan Co., 1923. pp. xii, 580. $4.00. 


This timely book in twenty-two chapters discusses the evolution, essen- 
tial facts and various bearings of the doctrine which has been such a prom- 
"inent influence in American foreign policy, emphasizing its connection with 
events since 1880, and especially since 1900, with special attention to its 
relation to “economic imperialism.” For the period since 1914 it presents 
an excellent historical survey of foreign policy, through its narrative of the 
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chief recent international events: Pan-American Conferences, the Paris 
Conference (and the Senate debate), the Washington Conference (and the 
Senate debate), the Lausanne Conference, and the International Court of 
Justice. 

Only four chapters (pp. 1-50) treat exclusively the earlier period. The: 
first two present the background (historic and immediate), and the third 
and fourth are confined to the announcement of 1823 and contemporary 
opinion to 1826. The fifth chapter, on ‘‘Non-colonization in principle and 
practice” (pp. 51-84), the sixth, on ‘‘The struggle for a canal route" (pp. 
85-117), and the ninth, on “Non-interference in America by European 
powers” (pp. 184-202), are chiefly confined, to the period before 1880. 
The seventh, on ‘“‘Non-interference in European practice” (pp. 118-64), 
and the eighth, on “Interference in Africa, the Pacific and Asia” (165-83), 
and also the tenth, on “The relation of European claims” (pp. 203-14), 
are largely devoted to the period after 1880. Subsequent chapters are con- 
` fined to the last twenty-five years, and most of them to the last ten years. 
. The doctrine as related to economic imperialism receives special attention. 
Five chapters (Chapters XI-XV) treat “dollar diplomaey "—in - Santo 
Domingo, Haiti, Central America and Mexico and in the struggle for oil. 
Two others, on recent European and Latin American views, are closely 
related to this subject. l 

The book is equipped with a good general subject index. The footnote 
references, largely to newspapers and other periodical publications, are less 
satisfactory and do not adequately represent the useful body of facts pre- 
sented in the book. Evidently the author's investigations have not been 
extended to all published materials nor to manuscript materials such as 
the large mass of unpublished arehives in the Department of State at 
Washington. 

The book iş readable. Usually the matter is well organized. The 
author cuts a clear path through the jungle of details, explaining prominen 
situations by brief historical excursions into the past and keeping chie? 
circumstances and sequences well related. While broader in scope thar 
other books on this subject, it is less interpretative. Though the author 
usually shows excellent judgment, he exhibits a few injudicial deviations or 
lapses, especially in referring to the “rape” of Panama and to recent Amer- ` 
ican policy in Haiti and Santo Domingo. In maintaining that the Monroe 
Doctrine has necessarily implied non-interference in Europe, he appears to 
have confused the declaration of Monroe with certain earlier statements of: 
Washing. on and Jefferson. 

The ai thor apparently disapproves the American participation in the 
Algeciras Congr ess (which, after forcing an agreement between France and 
Germany, supported the French claim to the right to perform an operation 
on the weak sultan of Morocco), because “success in averting a destructive 
war between the powers was achieved at the price of sacrificing a weak 
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backward nation.” The Samoan intervention under tie “remarkable 
treaty ratified by the Senate without any reservations” he characterizes as 
the most serious entanglement.to that time, but elsewhere states that, 
excepting the French alliance of 1778, “we have never made any alliance of 
any kind, unless the Four Power Treaty of 1922 be so called." American 
aid to Liberia in 1921 is mentioned as the "beginning of American inter- 

- vention in African affairs" and as “a new and unexpected development 
of the Monroe Doctrine.” 

.Perhaps the most striking of the doveenrienüs having their origin in 
Monroe's declaration is that by which the doctrine of nor-interference by 
Europe in the affairs of the new world has become a doctrine of interference 
by the United States in assuming the responsibilities of preventing smaller 
states from furnishing an excuse for European interference. The chapters 
which outline and describe the process of this intervention on the part of the 
United States—in Haiti, Santo Domingo and Central America and to a less 
extent in Mexico—are full of facts collected nowhere ane in such con- 
venient form. 

Referring to the conditions of international anarchy which accompany 
the theoretically ideal policy of the open door, which prectically may be 
closed by the entering body of one big man, he urges that the day of inter- 
national regulation must come just as surely as national regulation came in 
domestic affairs, and that the longer we put it off the nearer we approach 
another war. The chapter on the Paris Conference and the Senate Debate, 
in which he gives a lively description of the battle between President Wilson 
and the Senate, is probably the most interer ing and the most carefully 
written chapter in the book. In it the author explains the wave of idealism 
which carried Wilson to Paris and the subsequent subsidence which defeated 
the treaty. Entrance into the World Court is regarded as quite compatible 
with our traditional policy. 

In reviewing the history of the doctrine, Dr. Thomas asserts that the non- 
colonization feature has been fairly well enforced, though not always, and 
that even voluntary transfers or cessions have been successfully opposed; 
that the corollary promise never to interfere with existing European colonies 
was not seriously broken before the ejection of Spain from Cuba and Porto 
Rico in 1898; that the pledge of non-participation in European: political 
conferences was consistently kept until 1880, but this policy of abstention 
from European affairs was put to several severe tests thereafter—the latest - 
being the Paris Peace Conference of 1919, the Washington Conference of 
1922, relations in connection with the Turkish problem and the Lausanne 
Conference in 1920-22 (in which the United States sought to participate in 
shaping international policies while refusing to assume a corresponding 
responsibility), and the pressure on the Bolshevist government of Russia; 
that the allied debts to the United States (a heritage of the World War) 
have furnished another lever for interference in European affairs; that the 
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promise to recognize de facto governments has not been fully or consistently 
' kept (as seen in the recent refusal to recognize the governments of Huerta 
and Obregon in Mexico), and that “the policy of recognizing whatever 
government suited our policy and sometimes interfering to-set up such a 
government may be said'to have been started by President Roosevelt when . 
he recognized the revolutionary government of Panama" (D); that the 
policy against European interference in America has been steady and has 
even extended to cases of threatened pressure; that the only serious attempt 
at political interference by Europe i in America was the adventure of France 
in undertaking to establish the empire of Maximilian in Mexico, and that 
European arbitration of American disputes cannot be properly regarded as 
interference; that on the matter.of collecting claims there has been consider- 
able change of attitude, the earlier policy of indifference giving way to a ' 
more vigorous pclicy beginning with restrictions’ on. Cuba after 1900 and 
` illustrated in the enforcement of arbitration of German claims against 
Venezuela in 1902 (when Germany sought to put the-Monroe Doctrine to 
the test), and in the later arrangements to administer the customs of Santo 
Domingo (1905-07), of Nicaragua (1911-16) and of Haiti (1915), partly to 
_ prevent European intervention and “partly to satisfy American ‘creditors 
and adventurers”; that our policy regarding participation in intervention in 
American affairs by joint action, although usually opposed to such action, 
has sometimes been inconsistent, the widest departure being Secretary 
Fish’s remarkable proposal of 1875 in the Spanish-Cuban War; that the 
pledge to leave the Latin-American countries to themselves has recently 
been severely strained, especially in San Domingo and Haiti. 

Dr.. Thomas does not agree with those who, holding that the Monroe l 
Doctrine is the same today that it was in 1823 when proclaimed out of 
self-interest, assume that we must “either wield the big stick, or else give 
up the doctrine and let Europeans wield the stick." He does not favor the 
abandonment of the doctrine, especially not “if the world is to go in the old 
way, each nation for itself, . . . and letting the deyil take the hind- 
most,” but he predicts that-when no one nation shall dominate and give 
law for half of the earth, but when all shall coóperate.in counsel for the 
common good, the “advanced” nations, instead of mutually guaranteeing ` 

' each to the other their island possessions in the Pacific, ceasing. to * advance" 
at the expense of weaker nations and mutually pledging themselves to re- ` 
, Strain anyone who does, the doctrine “will have become what Woodrow 
Wilson sought to make it, the guiding principle of action for the nations of 
the earth.” 
J. M. CALLAHAN. 
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Nederlandsche Diplomatieke en andere Bescherming in den: Vreemde; 1795— 
` 1914. By Dr. L. Spanjaard. ’s-Gravenhage: Martinus Nyhof, 1923. . 
pp. xix, 428. : 


'. TThis useful work is designed to afford’a review of the law and practice 
of the Netherlands in the protection of its citizens abroad, by diplomatic. 
and other means. In the course of the work the author, who first pub- 
. lished the volume as a doctor's dissertation, has examined the archives of 

: the Ministry of Foreign Affairs of his country for the international claims 
and ‘cases of protection in which the Netherlands has been a party, and 
has therefore been enabled to make an inductive study of the Dutch prac- 
tice. Unfortunately, he was able to obtain the full records of the Foreign 
Office only up to 1848; after that year he has had to rely upon less authentic 
and complete sources. Nevertheless, Dr. Spanjaard’s work is a valuable 
contribution to our knowledge of international law and practice, for the 
Netherlands, one of the first countries to engage in overseas trade and 
investment, has always had a large share of its economic interests in other’ 
countries and therefore furnishes .a fruitful source for the study of inter- 
national claims. It would be desirable if the book were republished in a 
language more commonly accessible than the Dutch.. 

The author has divided his book into four main parts. In Part I, deal- 
ing with the diplomatic protection of Dutch citizens in general, he discusses 
(a) protection abroad in international customary law, and its place as a 
legal institution; (b) protection of citizens in the Dutch Constitution; 
(e) the legal character of the “right of protection" in international law, 
including the learning on the subject; and (d) protection in the Dutch 
ireaties. In Part II the author discusses the organs and machinery of 
protection in the international system, with special emphasis upon the 
constitutional and governmental system of tke Netherlands, including the 
Ministry of- Foreign Affairs, the States General, the diplomatie service, 
the consular service and other official agencies; here also he deals. with the - 
status and character of the protected person or corporation. Part III, 
entitled “Claims Procedure,” deals (a) with the legal relations between 
the two governments concerned and between the claimant and his own 
government, including the preliminary conditions, administrative and 
international, with which the claimant must comply before his claim can 
receive official attention. This part then discusses (b) “official” protec- 
tion and the means for carrying 1t into effect, including the ordinary meas- 
ures short of war, (c) unofficial (oficieux) protection or the use of “good 
offices” and (d) the protest or complaint, the answer or defense, and the 
customary results of the controversial diplomatie procedure involved. 
Part IV, which comprises something less than half the book, consists of a 
chronological summary of the cases of claims and protection, with reference 
to the original and other sources, in the Dutch archives and literature 
from 1795 to 1914. Asa new and mostly original contribution to our knowl- 
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edge of the cases, this part will be especially prized by students of inter- 
national law. , 

This work indicates that a great boon and service to international Jaw 
and its practitioners and to the judges of international tribunals may be 
conferred by the several countries of the world if they will open their ar- 
chives to competent scholars for an examination and study of the cases 
of international claims and protection in which those countries have been . 
parties. Dr. Spanjaard, within the limitations imposed upon him by 
the Minister of Foreign Affairs, has done this work for the Netherlands ~ 
' with ability and understanding. A like task awaits the hands of scholars 
in other countries. ; 
; Epwin M. BORCHARD. 
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EXTRATERRITORIALITY IN CHINA? 


By CHARLES DENBY 


Formerly in the American diplomatic and consular sérvice in China. 


At the Conference on the Limitation of. Armaments at Washington in 
1921 one of the subjects considered at the request of the Chinese delegation 
was a proposal that the Western Powers giv: up their extraterritorial rights 
in China. This led to the adoption by the zonference at its ninth meeting 
on November 29th of a declaration that the Western nations “are prepared 
to relinquish extraterritorial rights when satisfied that the state of Chinese 
laws, the arrangement for their administretion and other considerations 
warrant them in doing so." This was doubtless a great gratification to the 
Chinese delegates, but the foreigner in China,may have experienced less 
satisfaction at the-menace therein involved to a system which tens of thou- 
sands of foreign residents in China regard as the sine qua non of their welfare. 

It was, resolved by the Conference to give effect to tais declaration by 
establishing “a commission . . . to inquire into tb» present practice 
of extraterritorial jurisdiction in China . . . the laws and judicial sys- 
tems and the methods of judicial administration in China,” that this com- 
mission should be constituted within three months after the adjournment of 
the conference and should submit within one year of its first session its , 
recommendations for legislation. ' ` 

This promising start was not followed up; no commission was appointed, 
it being recognized even by the Chinese Government itself that China was 
not sufficiently advanced in judicial reform to justify so early an investiga- 
tion. It was then suggested, after a conference with the' Chinese Foreign 
Office, that the proposed commission should be ready to confer on Novem- 
ber 1, 1924. This proposal still lacks approval of some of the Powers. 
There are, therefore, to be no immediate sieps towards the abolition of 
foreign jurisdiction in China. As China, however, continues the revision df 
her legal code, it is probable that the Powers in the not distart future will 
be called upon to give their resolution effect. 

No opinion can be formed in advance as z0 how well China eventually 
may meet the views of the Western Powers. Should the matter be up for 
decision today there could be only one verdict from an impartial observer of 
Chinese legislative and judicial conditions, and that would be that it would 

1 The words ‘“‘exterritoriality” and “extraterritoriality” have no definitely agreed upon 
difference of meaning. There has been a tendency to use the former as connoting the privi- 
leges of ambassadors and their suites and the latter as connoting jurisdiction under treaty 


privileges as in China. In this article the form extraterritoriality will be used except where 
the form ezterritoriality appears in quotations. 
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‘be criminal injustice to foreigners-in-China and an unfriendly service: to 


China, herself to place foreigners and their property under. Chinese law. 
The fear expressed by Americans who have a stake there is that the conclu-, 


. sion in this matter may not be determined by an impartial observer. So 


mixed up with altruism, sentimental philanthropy and unsound commercial 
views is'the American attitude towards China that the interest of those really 


concerned, the American business men, risk to be sacrificed to homemyay 


considerations of international equity. 

It is not surprising that this fear should be entertained. It is natural to 
think that a free country should rule every person who resides within its .. 
confines-and should have the right to say that if one does not like its laws he 
need not go there. .Also it is a natural sentiment for Americans to feel that 
the American Republic ought to be the first to recognize as an equal her 
sister Republic across the Pacific. These are fine sentiments and they would: 
grace a Fourth of July oration in any town of the Middle West, but they do 
not cominend themselves to those who have reason to be apprehensive of 


' results. 


There are few items in our relations with China that are Jess understood 


: in America and moré misrepresented than this question of extraterritorial 


jurisdiction. China has frequently denounced the system and foreign critics 
have often expressed their wonder that America, patron of self-determina- 
tion, could hesitate to withdraw it. : An investigation into the history of the 
doctrine, however, may change the conception that it was imposed on an 
unwilling. China, that it was a new and onerous burden for that country, 
and that only virtuous feelings could be gratified by its abolition. 

Let us consider what extraterritoriality is as a principle of international 


. law; how it came to be applied in China by the United States; how it was 


received by the Chinese Government of that day and how it has operated in 
the more than eight decades since the first American envoys put it into their 
treaty. 

In general terms exintenitotiaibe daona" ‘certain immunities 
from the application of the rule that every person is subject for all acts done 
within the boundaries of a state to its local laws.”? In China in particular 
this system indicates the treaty privilege under which foreign consular juris- 
diction has been there established and which operates to remove citizens of 
the treaty Powers from control of Chinese laws and officials and to place 
them under the protection of the laws of their respective nations. The main 
idea involved in extraterritoriality in China is that the defendant's nation- 


‘ality is in all cases to determine the law to be applied to the case and the ` 


judge to apply it) For example, an American in China can only be prose- 
cuted for a crime or pursued as a defendant in a civil action before an Ameri- 
can court. Similarly for all other nationalities. If an Ameren wishes to 


2 Encyclopædia, Brizannica, article “ Exterritoriality." 
3C. T. Piggott, Consular Jurisdiction and Residence iù the Far East. 
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' proceed against a Chinese it must be before a Chinese court, or in the case 
of an Englishman or a Frenchman before ar. English, or French court, ete., 
ete. The purpose of this is plain. It is to extend to foreigners in China 
the protection of their own laws. The reason for it was that Chinese laws 

. and their method of enforcement were repugnant e the sense of equity of 
foreign Powers. 

So deep in the minds of those accustomed tc orderly government i is the con- 
ception that the laws of a government should cover all within its territory 
that, when foreigners first went to China -o trade it was accepted that 
Ching’s laws should be applicable to them. "This was particularly marked in 
the casé of the Americans. The radical difference between Chinese and 
American laws, if understood at the time, m:ght have shown this to be im- 
practicable., The main principle of Chinese _aw is the doctrine of responsi- 

. bility. Some one must be made answerable for every unlawful deed; the 
lower official is responsible to the higher, the higher offidial i is responsible to 
the Emperor. 

A theft is somite in a ‘village; the village is held responsible, 
jointly and severally, and with the village its tzpao, the official head. 
A commits suicidé on B's doorstep; B is beld responsible. ‘The Yellow 
River bursts its banks; the Governor o: Honan begs the emperor to 
deprive him of his titles, since he is responsible. A bankrupt absconds; 
his family are held responsible in body and estate. A shopman strikes a 
blow and goes into hiding; his employer is held responsible for his appear- 
ance. A province is overrun by rebels; its governor is held responsible. 
A murder is committed in a town; the magistrate of that town is held 
responsible for the discovery and arrest cf the murderer, for getting up 
the case for the prosecution, for trial and judgment, and for the execu- 
tion of the guilty man; to fail in any one of these responsibilities may 
well lead to his being cashiered. .The result is that nothing which occurs 
goes unpunished; if the guilty person cannot be found, convicted and 
punished, then the responsible person must accept the consequences— 

, father, family, employer, village magistrate, or viceroy.‘ ° 

The effect of this wàs in practice that for every crime there must be a. 
victim.of justice, and it did not much matter whether or not this victim was 
guilty; any victim would be better than-none, and he might be a person who 
had no responsibility whatever. There were several striking incidents of 
the carrying into practice of this feature of Chinese law against foreigners. 
In the year 1821 at Whangpoa near Canton an —talian sailor on the American 
ship Emily was charged with having killed a woman in a boat alongside by 
accidentally dropping a jar overboard. .The Chinese demanded delivery 
of the accused for trial and, after some proceedings, directed only to convic- 

. tion, the accused was strangled by order of the tribunal: Similar instances 
involving British, French, Portuguese and other foreigners occurred from 
time to time. This might have opened the eres of the American Govern- 
ment to the advisability of demanding an impartial hearing officially. of 

.: *H.B. Morse, International Relations with the Chinese Empire, p. 114. 
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those accused of crime, but the Americans for years consistently held the 
attitude that while they were in the waters of Ching they were bound to 
submit to her laws. , 

The fact is that in the pre-treaty days of foreign intercourse with China, 
trade was the only consideration. ' Foreigners sacrificed all personal con- 
siderations to secure permission to trade. The Chinese thus became con- 


vinced not only that foreigners would submit to any treatment if their trade ^: 


were not interrupted, but that foreigners were themselves utterly refractory 
to reason. Mr. Morse in the work above cited, quotes from a Chinese 
writer of early times the Chinese maxim in dealing with foreigners, namely: 
“The barbarians are like beasts and not to be ruled on the same principles 
as Chinese. Were one to attempt to control them by. the great maxims of 
‘reason it would tend to nothing but the greatest confusion. The ancient 
sovereigns well understood this and accordingly ruled barbarians by mis- 
rule. Therefore to rule barbarians by misrule was the true and best way. of 
ruling them.” : 
The foreign traders at Canton were in fact subjected to humiliating regula- 
' tions. They were treated as wayward children under constraint and their 
daily life was controlled by arbitrary rules. As one writer expressed it, they 
lived in comfort ‘‘in a gilded cage.” They were not allowed to have women 
or arms in their quarters; they could not borrow or lend money; Chinese, in 
order not to degrade themselves and their country, were forbidden to act 
as their servants; they could not row for pleasure on the river, nor go for 
walks unaccompanied by Chinese guardians; they were forbidden to use 
sedan chairs, the usual Canton vehicle, etc., etc. But so essential was it 
for purposes of trade to keep on good terms with the officials that this treat- 
ment was accepted and a powerful weapon thus put into Chinese hands: a 
threat to cease trading was an effective answer to every remonstrance. 
: As the early American officials became aware of the above maxim and its 
method of application, it is not surprising that when, under foreign guns, ' 
China was brought into treaty relations with the Western Powers and led 
to admit their physical superiority, jurisdiction over American citizens in 
China was reserved. Accordingly, when Caleb Cushing, first American. 
Minister to China, signed the first Chinese-American treaty at Wang-hea 
on July 3, 1844,.extraterritoriality was made a provision thereof under the 
following two articles: 
Article X XI 
Subjects of China who may be guilty of any criminal act towards 
citizens of the United States shall be arrested and punished by the 
Chinese authorities according to the laws of China, and citizens of the 
United States who may commit any crime in China shall be subject to 
be tried and punished only by the Consul or other public functionary 
of the United States authorized according to the laws of the United 


. States; and in order to the prevention of all controversy and dissatisfac- 
tion justice shall be equitably and impartially administered on both sides. 
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. Article XXV 


All questions in regard to rights, whather of property or person, 
arising between citizens of the United States in China shall be subject to 
the jurisdiction of and regulated bv the authorities of their own Govern- ' 
ment; and all controversies occurring in China between the citizens of 
the United States and the subjects of amy other Government shall be 
regulated by the Treaties existing between the United States and such 
Governments respectively, without interference on the part of China. 


'This treaty was followed by treaties, witl. similar provisions, between 
China and France, England and other Powers beginning in 1858, until extra- 
territoriality was a feature of all Chinese treaties with Western Powers. Itis 
to be noticed that Japan was not among the carly signers of such a treaty. 

The American treaty of 1844 was the first modern treaty in which extra- 
territoriality was definitely provided for. America was not, however, the 
first Western Power to exercise control over its nationals in China. Eng- 

. land, as early as 1834, when the control of the East India Company over 

' English trade with China was abolished, estab.ished a court of criminal and 
admiralty jurisdiction to be held on board any British ship at Canton to 
hear cases involving British subjects. Even ir the old Canton days English 

merchants were granted jurisdiction over their foreign servants. Russia, 
as will be seen below, had by still earlier treaties control of her subjects on 

the frontier. 

After the treaties of 1858 had been in operation for some years, apologists 
for China, not only Chinese but foreign friends, began to feel that China 
had been imposed upon and had involuntarily entered into contracts which' 
inflicted some hardships upon her. T. Z. Tyau, a Chinese legal authority, 
in his book The Legal Obligations Aris sing out of Treaty Relations Between 
China and Other States has this comment to make: “To the lay mind these 
privileges known as extraterritoriality assume an importance transcending 
that of all other grants; to the student cf interrational law they constitute a 
positive derogation from the prerogatives o the territorial sovereign." 
Also Dr. Williams, a prominent American missionary, is more emphatic in 
the fcllowing statement. At page 659, Vol. IT of his great work, The Middle 
Kingdom, he says: 

The year 1858 was fraught with great events, involving the welfare 
of the people of China and Japan and their future position and progress. 
Much against their will they had been forced into political relations 
with Europe and America, and in a measure deprived of their inde- 
pendence under the guise of treaties wh.ch erected an imperium in 
imperio in their borders. Their rulers, ignorant of the real meaning of 
these principles of ex-territoriality, were ‘tied down tc observe them, 


and found themselves within a few years humbled before those of their 
own subjects who had begun to look to foreigners for protection. 


As investigation could demonstrate, such criticisms are not well founded. 
'The faet is that the Chinese treaty negotiators had some grounds to know 
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what extraterritoriality meant, and we have the testimony of an eye-witness 


to signing of the English treaty of 1858, “that there was no surprise on the . > ` 


one hand nor concéssion on the other when extraterritoriality was established 
by the treaties.of 1858." 5 l 
It is not fair to argue that Chinese statesmen of the first treaty days knew 

. that extraterritoriality was a feature of international law from early ages. 
Foreign international law was not in their curriculum. It is beyond the 
scope of this article to go into detailed reference to this. feature of inter- 
national relations in Europe in the Middle Ages and in ancient times, but it ^: 
is interesting to note, briefly, that extraterritoriality in the Middle Ages ` 
was not considered at all a derogation of sovereignty, and different degrees, 
of extraterritoriality were the rule rather than the exception. The clergy - 
> were under their own laws. The Jews.were under a separate jurisdiction. 
The free cities of Europe had privileges for their citizens in foreign ports: 
In their relations with the ancient Mediterranean States, of which, however, _ 
we must acquit Chinese statesmersof any knowledge, extraterritoriality — 
was recognized. The Republic of Venice in-the year 1199 closed a treaty 
with the Emperor Alexius of Constantinople, providing for extraterritorial 
treatment of Venetian subjects in Greece. A similar treaty was made a . 
century later. Other treaties of a like character were made with Pisa and 
. ‘Florence in 1154 and 1445. The capitulations with Turkey entered into 

by the various foreign Powers, including America, antedated the Chinese 

treaty. In old Japan the principle of extraterritoriality was not unknown. 

Certain daimiates there enjoyed almost complete home rule. 

With the above history the Chinese statesmen may have been unfamiliar, 
but those who signed the treaty with the United States in 1844 may be 
charged with more knowledge of extraterritoriality from their own history 
than Dr. Williams’ statement above would seem to attribute to them. 
There are many instances of a jurisdiction resembling extraterritoriality in 
the. history of China herself. The Buddhist and Taoist priesthood in Peking 
for centuries has been subject in certain matters to priestly courts. Toa 

: certain extent the Miaotzu and the Lolo tribes entering into Southern China 
brought with them their own legal customs. - From the beginning of the 
Manchu dynasty to the days of the Republic there have been distinctions 


between Chinese and Manchus before the law which suggest extraterritorial | - 


privileges. Between China and Russia in the seventeenth and eighteenth 
‘centuriés extraterritorial jurisdiction over their respective subjects was 
established in an explicit way. 

Article II of the treaty of 1689 between Russia sud China provided: 


Que s'il arrive qu'une ou deux personnes de petite conséquence fassent 
quelques excursions au-delà des limites, soit pour chasser, soit pour voler : 
ou piller, on les prendra aussitót, et on les menera aux Gouverneurs et aux 


5. The Life of Sir Harry Parkes, Vol. 2, p. 314. 
` 8 J. J. M. de Groot, Sectarian and Religious Persecution in China, Vol. 1, pp. 102, 103. 
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Officiers établis sur les fronticres des deux Empires, ei les dits Gouverneurs - 

informés de la qualité du crime, les puniroat. comme ils ie mériteront." 
The Russo-Chinese treaty of October 21, 1727, Article X, contained this 
' provision: “Ceux qui "passent la frontière et volznt des chameaux ou du bétail 
seront remis à leurs juges naturels." 8 

The fact is that, notwithstanding the claims of modern Chinese publicists | 
that China had had imposed upon her a system which she did not under- 
stand, the Chinese knew as much of it as they cared to know and were willing 
enough to abandon to foreign officials control of an element cf the population 
which they regarded as not amenable to reasen and which they were admit- 
ting to their country only under armed pressure. 

It seems never to have been the extraterritoriality in principle to which 
` Chinese statesmen objected but the incidents of conflict under it. In the- 
thirty and more years of the writér's acquaintance with China the foreign 
merchant has always been welcome, and the missionary was not opposed 
on account of his faith but on account of the fristion which his keen spirit of 
evangelism aroused in remote places. On one occasion years ago, in the 
writer’s presence, when the Ministers of the Tscngli Yamen—as the Chinese 
` Foreign Office was then called—had listened with respectful attention to an 
_ explanation of missionary activity by an eloquent Welsh missionary, the finé 
looking Chinese Premier, bowing his grey head thoughtfully over the table, 

. said, “We have no objection to the missionary; if we could have the mis- 
sionary doctrine without the missionary cases all would be well.” In the 
` early treaty days Prince Kung, then head of the Chinese Foreign Office, 
said to the British Minister, “ Take away your cpium and your missionaries 
and you will be welcome.’”® 
It is probably true that neither the Chinese nor the foreign negotiators 
realized the extent to which foreigners and their zrade were to come to China 
under extraterritorial protection. The world has seen the cabbage patches 
in the fields near the Chinese ports of Shanghai, Tientsin, Hankow and else- . 
where, granted by China as residence and business sites for foreigners, grow . 
into the great commercial cities of today where, under protection of foreign 
law and order, a gigantic commerce has developed and within, the confines 
‘of which thousands of Chinese have found a profitable and secure abode, and 
' to which even to this day fugitives from the rigors of Chinese law fly for 
.refuge. The foreign concessions, as they are called, are clean, wholesome, 
` with well-built homes arid the conveniences of modern life. They are at the 
same time a lesson and a reproach to China. These communities exist and 
flourish because extraterritoriality guarantees liberty and property there, 
and before these guarantees are removed the Western world would be wise 
to provide that equal privileges will be given under Chinese rule. 
7 Treaties between China and Foreign States, Vol. I, 2d 2d. 4 p. 5. 
5 Ibid., p. 36. 
E: These from the Land of Sinim, by Sir Robert as p. 68. 
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It is not only the Chinese but the foreign negotiators who did not realize 
what they were creating by extraterritoriality. A story is told at Shanghai, 
now a modern city of half a million and more inhabitants, with fire depart- 
ment, police, tramways, trackless trolleys, waterworks, parks, gardens end 
hundreds of miles of paved roads, to the effect that at a rate-payers’ meeting 
of the municipality’s early days the question of road construction came up, 
and it was unanimously agreed that Shanghai-needed only roads wide enough 
` for a coolie to carry tea boxesthrough them. The same municipality is now 
spending thousands of donars annually to widen. those early lanes. In the 
same way the restrictions of extraterritoriality have been outgrown; foreign 
trade resents its limitations. It is probable that had the earliest foreign 
. treaty negotiators known what was to happen under'the provisions of those 
treaties, the articles under consideration would have been differently couched. 


It is even to be imagined that extraterritoriality might have been omitted . ` 


from them and the foreign negotiators might have insisted that foreigners 

should be admitted under Chinese law and that the law should be modified 

to make this possible. Under such circumstances progress might have been 

very great. elt is even possible to imagine that we could have enforced such 

improvements in Chinese jurisprudence as to be a blessing to the Chinese 

themselves and, to have removed the barrier that now exists between the 

foreigner and the Chinese. We might have done better thus than we have , 
done by leaving the Chinese legal system and the foreign to go on side by 

side without encouragement to one nor to the other to adapt itself to the 

-necessities of both. 

As a matter of fact we do not now find extraterritoriality working entirely 
satisfactorily. It has led to the continuance in China side by side of Arneri- 
can courts, British, Japanese, French, German, Portuguese, ete., courts, in 
fact one for each treaty Power. We have a great variety of codes in opera- 
tion in one country.. There is no possibility of developing a law based on 
judicial decisions because there is no validity in a legal decision except in 
the court which pronounces it. The Chinese merchant in legal controversies 
with his foreign customers must seek redress in any one of the dozen or more 
courts to which said customer may be subject. A decision in one court today 
will give no clue as to how an identical controversy may be decided in another 
court tomorrow. ; 

The most violent partisan of maintenance of foreign rights in China must 
admit that there is room for reform. The request for this reform cannot, 
as above intimated, be based on any allegation that the Chinese treaty nego- 
tiators were deceived or bullied, but on the real interests of all parties to the 
treaties. This reform should not take the form of a rude abolition of extra- 
territorial jurisdiction before a substitute therefor has been perfected, but 
there is reason enough to say. to the Chinese Government, that it is right in 
wanting to get rid of the present system. The steps towards the establish- 
ment of Chinese full jurisdiction may be long and slow but they need not be 
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impossible—patience and mutual yielding musi characterize the operation. 
There would be needed a code founded on foreign judicial practice and cover- 
ing the needs of foreign litigants of whatever rationality; then a system of 
courts.to carry out the execution of this code; then a time of probation with 
foreign expert judicial coóperation in training the magistrates of these courts. 
It is evident that the plan must be tentative; tke builders of the new system 
must adjust their work to difficulties as they arise; but intelligently handled 
there is no inherent reason why we should noz have after some decades a 
creditable administration in China of laws adapted to the requirements of 
the Chinese and cf the foreigners there resident. and a consequent freeing of 
trade and residence from the present cumbrous embarrassments of extra- 
territoriality. . 


FOREIGN JURISDICTION IN CHINA 
By N. Wine Man 
Depariment of Political Science, University of California 


Because of the deficiencies in her laws and judicial administration, China 


has for eighty years passively accepted the arrangement, sanctioned by”, 


' treaties, under which foreigners found within her territory are clothed: with : 
extraterritorial rights. The privileged status thug accorded to foreigners 
virtually established in that country an anomalous system of foreign juris- . 
dictions. Now that the Chinese laws and judicial machinery are being im- 
© proved in accordance with modern requirements, what was once a Chinese 
attitude of silent acquiescence toward the. restriction of sovereignty has to- 
day become one of active and cuetgeue protest against its further continu- 
ance. 

The expression of the desire on the part of China to have the. limitation 
upon her judicial independence withdrawn is, of course, a simple and easy _ 
matter. But whether that desire is capable of being translated into positive ~ 
action is a question not to be'so easily. disposed of. With the formal adop- 
tion by the Washington Conference of the resolutions aiming toward: the 
abolition of extraterritoriality in China, it was then generally felt that a most 
gratifying beginning had been achieved by China toward the eventual reali- 
zation of her national aspiration. . But two years have elapsed with the-reso- ' 
lutions remaining what they were when they weresigned. Because of the 
. utter impotence of the central government to make its authority felt and — 
respected throughout the land, China has repeatedly requested the post- 
ponement, of the arrival in that country of the proposed international com- 
mission provided by one. of the Washington resolutions. Although asumof . 
$200,000 has been appropriated by the Chinese Government to defray the 
expenses of the forthcoming investigation, it does not appear altogether 
advantageous to undertake now the execution of the decisions reached aù the ` 
conference while political conditions in China are so unfavorable. ` 
` Aside from the circumstances adverse to a judicial investigation, one is led 
to inquire into the actual judicial progress that has been attained and claimed 


1 Exemption from Chinese territorial jurisdiction is enjoyed only by nationals of states . 
with which China has.conceded this privilege by treaty: See Koo, The SUAM of Aliens in 
China, Ch. VI. ` 

2 North China Herald, Oct. 28, 1922, p. 210. There is much uncertainty as to when this 
investigation is to take place. France, on the 8th of January, declined to name a delegate 
to the proposed commission to visit China as provided by the Washington Conference, on . 
the ground that China has not yet agreed to pay the Boxer indemnity in gold francs, China’ 
having sought to pay in paper francs. New York Times, Jan. 9, 1924, p. 21. 
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by China. It is on this basis alone that we might, hope to solve the intricate 
problems directly concerning the abolition of extraterritoriality. And then, 
too, it is also on this basis that one may profitably gauge and determine 
China’s capability in fulfilling within a reasonable time the requirements for 
the recovery of her judicial rights. With the actual legal and judicial re- 
forms ascertained, the problem of formulating s definite scheme for the re- 
linquishment by the treaty states of extraterritor-al rights would be made less 
perplexing. 

Until 1902 no honest attempt had bean made by China tc nullify i in any 
way the limitation imposed upon her territorigl :urisdiction. But when her 
progressive island neighbor, Japan, by adapting and harmonizing her legal 
and judicial systems to western standards, regained in 1899 the right to com- 
plete jurisdiction over foreign residents, China then manifested a similar de- 
sire. Accordingly, she induced Great Britain tc recognize her aspiration in 
the following language as contained i in Article XII of the so-called Mackay 
'Treaty of 1902: 
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` China baving expressed a strong desire tc reform her judicial system 
and to bring it into'aecord with that of Western nations, Great Britain 
agrees to give every assistance to such reform, and she will also be 
prepared to relinquish her extraterritorial tights when she is satisfied 
that the state of the Chinese laws, the arrangement for their adminis- 
tration, and other considerations warrant her im so doing. 


By incorporating in their commercial treaties with China a similar pledge, 
the United States and Japan in 1903, and Sweden in 1908, further promoted 
the initial efforts of China to westernize her jcdicial system. With such 


` encouraging expressions of sympathetic support the outlook of eliminating | 


- the objectionable jurisdictions within a reasonatle time was, indeed, prom- 


ising. 

But the satisfactory aehution of the problem wes not destined 'to be so sim- 
ple as.it appeared. After having made known her desire, China made no 
headway in the rehabilitation of her judiciary. Consequently, the problem 


- remained practically untouched. . Under the republican régime, however, 


China claims to have ‘‘made considerable progress in the administration of 


- justice” ;* but whether or not those elemental ccnditions so essential to the 


ordinary protection of life and property have been adequately assured by the 
projected reforms will furnish an interesting field of investigation. 
It is perhaps misleading to state that China made no serious effort towards 
introducing.a modern legal and judicial system into the country. Inasmuch 
as the proposed changes involved a radical deperture from the established 


: 3 MacMurray, Treaties and Agreements with and concerning China, Vel. I, ‘No. 1902/ 7, 


` p. 351. 


4 The Shantung Question: A Statement of China’s Claims PE with Important Deen E 
ments Submitted to the Peace Conference in IN 1919, reprinted by the Chinese Welfare’ 


Society in America, p. 162. x 
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practices of dispensing justice throughout the land, it naturally required time 
before her desire, as expressed in 1902 and 1903, could be translated into ac- 
tion. And it was not until after the conclusion of the Russo-Japanese War, 
in 1905, that earnest steps were taken to institute the necessary reforms. In 
that year a commission under Dr. Wu Ting-fang and Shen Kia-pen was con- . 
stituted for that purpose. However, the execution of the reforms was slow 

. and uncertain,’ and whatever progress has been made in that direction was 
attained during the past ten years under the Republic. 

Briefly state, China has “adopted a National Constitution prescribing, 
"among others, the separation qf governmental powers, assuring to the pe»ple 
their inviolable fundamental rights of life and property and guaranteeing the 
complete independence and ample protection of judicial officers and their 
entire freedóm from interference cn the part of the executive or legislative 
powers." * “Three grades of new courts have been established, namely: 
District. Courts, High Courts or Courts of Appeals, and the Taliyuan or Su- 
preme Court in Peking," supplemented by a system of procurators of three 
corresponding grades. There are, among the improvements in legal pro- 
cedure, “ the complete separation between civil and criminal cases, the public- 
ity of all trials and judgments rendered," a system of legal counsel, and the 
non-employment of corporal punishment to coerce confessions. The prison 

` and'police systems have been reformed and improved;? and, finally, “five 
codes have been prepared, some of which have already been put into force: 
(a) the Civil Code, still in course of revision; (b) the Criminal Code, in force 
since 1912; (c) the Code of Civil Procedure, and (d) the Code of Criminal 
Procedure, both of which have . . . been promulgated; and (e) the 
| Commercial Code, part of which had been put into force." 8 

:- Altogether these reforms add an inspiring and novel chapter to the egal 
dnd judicial history of China. In view of the fact that this has been accom- 
= plished under the most trying conditions of political instability, great credit 

5o js ‘due to China for the extraordinary advancement made in this direction. 
E Although what has been achieved in the reforms are in themselves :ndi- 
E: cative of China's ability to reach her goal eventually, there is much specula- 

tion as to the actual administration of the new laws. Has China established 
a national judicial system capable of dispensing justice according to the spirit 
and standard of the West? Vital facts pertaining to this point seem to be 


£ The results of the commission’s labors were vigorously attacked and eventually shelved 
‘by the opposition of influential viceroys in the provinces because of the novelty of the legal 
code which had been drawn up. 

6 The latest Chinese Constitution, promulgated on October 10, 1923, contains provisions 
not dissimilar to those dealing with the same subjects found in the provisional Constitution 

`~ of 1912. Articles 4 to 21 of Section 4 deal with the rights, duties and privileges of citizens; 

Section 9 (articles 97 to 102) with the judiciary; and Section 10 (Articles 103 to 108) with the 
law. China Weekly Review, Oct. 20, 1923, p. 269; North China Herald, Oct. 13, 1923, p. 84. 

7 The Shantung Question, etc., op. cit., pp. 162-3. 

8 Senate Doc., No. 126, 67th Cong., 2nd sess., p. 476. 
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lacking. It is, of course, not to be expected that corresponding progress has 
been attained in the administration of the laws. China has frankly admitted 
the many imperfections arising from her brief experience in this direction.? 
But she has nuw the necessary laws which, if justly and honestly adminis- 
tered, will protect adequately the interests of irdividuals. The relinquish- 
ment by the treaty states of their extraterritorial rights at an Pan date will 
depend solely upon the attainment of that concition. 

It is, however, not so sure that China alone could bring about those con- 
ditions so essential to the efficient administratior of the law. In remodelling 
an institution or a system on & Western pattern,” and proposing to bring it 
into accord with Western practice, China must reeds invite the coóperation 
of Western Powers. The necessity for international aid is'all the more press- 
ing and cogent when consideration is given to the fact that the consent of the 
Powers is requisite to the suppression of extraterritoriality in China. Hap- 
pily, by action of the Washington Conference the eight participating Powers, 
all of which are treaty states, not only are pledged to establish an.interna- 
tional commission ‘‘to inquire into the present practice of extraterritorial 
jurisdiction in China, and into the laws and the jadicial system and the meth- 
ods of judicial administration of China, with a view to reporting to the Gov- 
ernments ofthe several Powers . . . their findings of fact in regard to 
these matters, and their recommendations as to such means as they may find 
suitable to improve the existing conditions of the administration of justice 
in China"; but also “to assist and further the efforts of the Chinese Govern- 
ment to effect such legislation and judicial reforms às to warrant the several 
Powers in relinquishing, either progressively o> otherwise, their respective 
rights of extraterritoriality." © Asa protective measure it is further pro- 
vided that:‘‘in no case shall any of the said Powers make its acceptance of all 
or any portion of such recommendations (of the commission) either directly 
or indirectly dependent on the granting by China of any special concession, 
favor, benefit, or immunity, whether political or economic." 4 | 

Now this most important resolution, if carried out in the same spirit as it 
was formulated and adopted by the conference, should reduce to a minimum 
whatever retarding influences that may arise fram international indifference, 
inaction, or interference, and should provide China with a maximum degree 
of freedom and choice in readjusting her judicial administration in accord 
with the standard of efficiency obtaining in the more advanced countries of 
the West. An examination of her new legal codes will convince any one that 
China possesses laws quite as scientific and humane as any in the West.? It 


9 The Shantung Question, op. cit., p. 162. 

1? Senate Doc., op. cit., p. 514. 

1 Ibid., pp. 514-15. 

2 See C. H. Wang’s “Revision of the Chinese Criminal Code, ^ 13 Ilinois Law Review 
(1918-1919); also Wenfu Yiko Hu’s “Progress in the Chinese Administration of Justice,” 
6 Philippine Law Review, 98. 
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remains, therefore, a question whether or not China will take full advantage 
‘of the present opportunity by administering these codes‘in such a manner as 
- to win the respect and confidence of the treaty states. 

It is, however, not to be overlooked that the Washington resolutions failed . 
to dispose of the proposal to abolish extraterritoriality. Ways and means 
have yet to be devised for that purpose. In all probability the findings and 
recommendations of the international commission that is to visit China will 
consider a workable scheme and how it should be executed. 

In discharging its, delicate responsibilities the commission will find China's - 
viewpoint towards the irritating subject of extraterritoriality entering into 
_ its considerations quite prominently. ‘This is only natural. ‘For, aside from ~ 
the question of the inherent and practical defects of the system, China would 
desire a settlement compatible with her national interests. And, conse- 


quently, she will press for a clear understanding of the Chinese eae a 


This phase of the question may be better appreciated when the fact is ac- 
knowledged that it is China which will be the subject of experimentatioa— 


that is, her judiciary is to be radically changed to meet the requirements of . ` 


the treaty states. An adequate understanding of the Chinese menpa i is 
the key to the equitable solution of the problem. 

Why China should resent so strongly the system of extřaterritoriality aa 
should advocate so energetically its withdrawal in recent years may be trazed 
to the rapidly growing national consciousness—a most potent factor in the 
present rejuvenation of the country: Any impediments or limitations m- 
posed upon her freedom ‘of sovereign action are certain to arouse obstinate 
resistance. Inasmuch as extraterritorielity falls within such limitations, not ` 
only as fettering her sovereignty but viewed as having been extracted by 
' force, it has become an object of national protest. The causes which occa- . 

sioned its introduction and establishment in China have been brought under | 
careful scrutiny since 1904. Herein lies the explanation for the movement 
‘of judicial reforms and some of its extraordinary achievements of recant 
. years. 

Yet a due Appteciation of the intensity of that moral force which induced 
the treaty states to acknowledge this particular Chinese aspiration may not 
be gained without undertaking a brief review of how the Chinese people heve 

' come to hold their present attitude towards the question of extraterritoriality. 


The history of extraterritorial jurisdiction in China dates back to the Chi- ` ` 


. nese-British supplementary treaty of 1843.8 The, provision in question con- 
stituted the original basis upon which foreigners in China legally withdrew 
their submission from the operation of the territorial control of China, al- 
though it was left to the Chinese-American treaty of Wanghea, 1844, to sup- 
ply explicitly the principles of extraterritoriality,“ which became the model 

3 Article XIII. See Treaties, Conventions, etc., between China ‘and Foreign States, val. 


I, p. 388. 
M Articles XXI, XXIV, and XXV. 
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for similar provisions in subsequent agreements between China and other 
foreign states. 


China was most réluctant to denia her jarisdictional authority over ` 


resident foreigners. Theretofore all of them, irrespective of their mission or 
object in China, had been amenable to, and fülly recognized, her territorial 
sovereignty. Never in her history had she failed to insist upon the exercise 
of complete jurisdiction over all foreigners found within her dominion.” 
True, it has been pointed out that in the ninth century the Arab community 
at Canton enjoyed the privilege of being governed by a representative chosen 
. from among its own members. But, in thisenstance, Chinese laws and au- 
thority prevailed in all cases, and the arrangement existed purely by suffer- 
ance and not as of legal right. 

As late as the sixteenth century the Chinese A toward foreigners and 


foreign intercourse was quite liberal. There were no laws restricting their : 


. movements within the empire or regulations impeding their trade. But 
when the Portuguese arrived off the southeastera coast of China during:the 
first quarter of the sixteenth century and committed acts which struck di- 
: rectly against the morals, peace and authority of the empire, they compelled 
the Chinese to reverse the good opinion formed of ‘the peoples from the 


West." 26 Henceforth, all Europeans were treated with a degree of suspicion 


and exclusion that had.not been deemed necessary to be exercised toward 
their peaceful and self-respecting predecessors. 

The Spaniards following the Portuguese were no:better. After their con- 
quest of the Philippine Islands in 1543, they inszituted two wanton and in- 
discriminate massacres of Chinese settlers and traders, one in 1603 and the’ 
other. in 1662; to-the appalling number of soms twenty odd thousands." 
This sort of treatment meted out to these inoffensive Chinese could not but 
influence adversely the changing character of the aew Chinese policy towards | 
foreign intercourse.!8 

The Dutch heralded their arrival in the Far East by a naval attack on 


“Macao, a Portuguese settlement on Chinese terzitory.? The naval enter- | 


prise being unsuccessful, they-proceeded northwazd and seized the Pescadore 
Islands. Here they maltreated the natives, subjects of China, with extreme 
severity, and fortified the place without the slightest formality.” There had 


35 In the Treaty of N erchinsk (1689) with Russia, China agreed to deliver over to Russian 
officials stationed on the Russian side of the border any Russians caught committing acts of 


' violence on the Chinese side. The arrangement was, however, based on the principle of 


reciprocity. 

16 Davis, China, and Its Inhabitants, Vol. I, p. 20; Willems, The Middle Kingdom, Vol. 
_ II, p. 427. 

1 Inaba, History of the Tsing Dynasty (in Chinese), Vol. II, p. 59; Morse, International 
Relations of the Chinese Empire, Vol. I, p. 16. 

18 Williams, op: cit., pp. 482-3. 

19 Ibid., p. 433; Douglas, Europe-and the Far East, p. 1C. 

‘20 Liu, Recent History. of the Foreign Relations of China (in Chinese) p 4 
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been no quarrel nor even any cause for this belligerent conduct; and no szate 
. of war existed, unless the lease of Macao to the Portuguese 5y China cou: i be 
construed as a casus belli! * 

Finally, the appearance of the English in Chinese waters only confirmed 
the growing suspieion of the Chinese that all Europeans were bent on vio- 
lence, plunder and eonquest.? While the English made less use of forze to - 
` gain their objective, that of trade, they were none the less considered persona 
non grata; for from the very beginning of their arrival, their commercial com- 
petitors—the Portuguese—launched against them a campaign of invidious 
‘misrepresentation, slandering them as “rogues, thieves, beggars and what 
not." 3 : 

In view of these unpleasant incidents, occurring by no means as isolated 
instances during this early period of maritime intercourse, China was prorapt- 
ed by the instinct of self-preservation to restrict within the narrowest limits 
her contact with the people from the West.! Retrospectively, China com- 
mitted a fatal mistake in foreign policy. Closing her ports as the most effica- 
cious means of compelling these newcomers—unscrupulous adventurers and 
fortune-hunters as they were—to respect her independence and authority was, 
from the outset, a dubious expedient. Although China was within her right 
in imposing whatever regulations she deemed necessary to safeguard her 
national safety and interests, that policy only invited increased pressure 
from without. Consequently, the ensuing friction between China and the 
West, as represented by the Chinese provincial officials, on the one hand, and 
the European traders on the other, led unfortunately to the breeding o? na- 
tional prejudice, enmity and jealousy, and, eventually, to strained relations, 
eulminating in armed hostilities. 

Out of this inevitable friction there emerged a serious question the solution 
of which, among other things, was left to the arbitrament of war. This was 
the irritating question of Chinese jurisdiction over foreigners in general and 
the European iraders in particular. Resistance by the latter to Chinese 
_ authority had incurred the rigid epplication by China of the right of zerri- 
torial jurisdiction. China had for centuries before insisted upon and ' 
exercised complete jurisdiction over all foreigners within her domain.. 
And the tenacity with which she clung to this right, even in the faze of 
attempted usurpations, up to the signing of the Treaty of Nanking in 


21 Portugal was then temporarily united with Spain under Philip II (1580-1640), and the 
Netherlands was waging a war of independence against Spanish political domination. But 
it cannot be admisted that the Dutch had the right to attack Macao because it was a Portu- 
guese settlement located on Chinese soil. i ; 

22 Wang and Hsu, History of the Manchu Dynasty (in Chinese), Vol. I, p. 96; Inaba, op. 
cit., p. 62. 

% Davis, op. cii., p. 34; Sargent, Anglc-Chinese Commerce and Diplomacy, p. 4. 

24 The Manchus, one of the two and the last of alien rulers of China, were also actuated by 
the fear that the Ziuropeans might aid tke conquered Chinese natives to thwart thei- newly 
established dominion over China, : 
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1842 only proved her honest desire to maintain her territorial sovereignty 
intact. 

In enforcing her jurisdiction China antagonized all foreign interests, es- 
pecially those of innocent traders. Upon the ground that the spirit and let- 

"ter of Chinese laws were unduly harsh * and the trade regulations oppressive, 
coupled with the venality of some Chinese officia.s who made :ife intolerable, 
foreigners in general were bent on.defeating the purposes of the Chinese au- 
thorities. Complaints were most numerous in regard to the exercise of juris- 
diction. Foreigners submitted to it only when the native officials resorted 

: to the interdiction of trade. This was a mos eificacious weapon in compel- 
ling obedience. But each and every time trade was stopped in order to in- 
duce an accused foreigner to be surrendered for trial by the Chinese authorities, 
the innocent traders of.the nationality of the aceused were made to suffer for 
what they were not responsible. And the greater the resistance against the 
exercise of Chinese jurisdiction, the greater, correspondingly, was the vigor and 
rigidity applied to the laws administered in regard to those who violated them. 
Tt became, therefore, not a surprising development when Western nations, 
led by the English, took full advantage of the first opportunity that offered 
to rescue their nationals from what was alleged to be an oppressive situation. . 

The defeat of China by England (1840-42) paved the way for the applica- 
tion of relief. China was compelled, among other things, to grant exemption 
from her territorial jurisdiction to all British sabjects found within her do- 
minion. Other Western states followed with demands for similar conces- 
sions and with equal success. 

It was under these circumstances that the jurisdictional right over for- 
eigners was lost to China. Insisting to the vary last upon the exercise of 
this sovereign right, she accepted what was the best bargain of an inevitable 
settlement. However, this solution was greetod with some satisfaction: by 
certain native officials because it eliminated, for the time being, a most an- 
noying problem confronting the local provingia. authorities charged with the 
conduct and responsibilities of the foreign relazions of the country. As the 
number of foreign residents was comparatively insignificant, and confined to 
the few treaty ports, Chinese officialdom viewed the concession as an advan- 
tageous expedient.?” 

% See Morse, op. cit., Ch. V; also Koo, op. cit., p. 65. 

26 Referring to the boriplainte of Europeans and Arrericans against the severity of the 

_ former Chinese penal code and the injustice of the Chinese courts, Professor E. T. Williams 
says: “There was much ground for these complaints, bus, in the beginning of Western inter- 
course with China, Chinese codes were less severe than those of Europe. Many complaints 
were due to an ignorance of the Chinese language and of the Chinese law." Article on 


“China at the Washington Conference" in the University of California Chronicle, Vol. 
XXIV, p. 177. 

27 Jernigan calls attention to the fact that at the time “China wanted as little intercourse 
as possible with foreigners, and seeing that it was very ciffieult to keep them out of her terri- 
tory, she was willing to let them manage their own household affairs, as best suited themselves 
when they took up their abode therein.” China in Law and Commerce. p. 194. 
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As'soon as China found the system of extraterritoriality disagreeable, it 
was only a matter of time when demand would be made upon the treaty 
- states for its abolition.. In recent years the cry raised against it has become 
incessant, notwithstanding that China is not as yet in a position to assume . 
the task and responsibilities involved in the administration of justice to for- 
eign residents. Nevertheless, China’s protests have evoked proposals aim- 
ing at the abolition of the objectionable régime. These various proposals 
wil] be analyzed, prefaced with a brief review of the few basic principles upon 
which the régime of extraterritorial jurisdiction is. constructed, the. nature of 
the protection provided, and’ its practical operation. 

Extraterritorial jurisdiction in China is a right exercised solely by TT 
of an express grant which is embodied in a treaty oretreaties between China . 
and Western states. By granting extraterritorial rights to foreigners, 
China divested herself of the authority to control them judicially. Chinese 
‘courts tan no more try and punish an accused individual of such a privileged 
class, who may be a defendant in a civil suit or who has violated a local law,” . 
than they can function outside of China without sanctions of any kind. It 
is not their persons only, but also the property of such foreigners, which can- 
not be reached by the processes of Chinese courts)? Notwithstanding that 
they actually livé in China, enjoying the privileges of residence, the hos-. 
pitality, and the protection of the Chinese Government, these foreigners: 
' are practically governed by their own national laws administered by officials. 
of their home state: . 

The immunity thus conferred upon foreigners seems, indeed, extensive. 


However, it is not as.sweeping and formidable as it may appear. For its . - 


extent, like the right itself, is defined by the treaties. Moreover, by. rea- 
.son of the fact that extraterritoriality is an international servitude, the 
treaty provisions upon which the resultant jurisdiction is based are strictly 
construed.’ Further, the inherent and practical defects of extraterritorial 
: 38 Piggott, Exterritoriality, p.18. ‘ à d 
29 Arrest-may, however, be effected by the native Chinese authorities in the event of such . 
foreigner or foreigners being caught in the commission of a crime. But, even in this case, 
the offenders must be turned over immediately to the nearest consul of their nationality for 
trial and punishment. Moreover, while under arrest, they must not be subjected to any ill- 


usage in excess of necessary restraint at the hands of the native officials making the arrest i - 


and conveying them to their nearest consulate. 


30 Even native servants and employees of the privileged foreigners, who generally livè ^; 


within the foreign settlements in the treaty ports, cannot be arrested without the consent of n : 
the senior consul of the settiement or consui of their foreign employer. 


31 China is required by the treaties to place foreigners on a common footing of amity and PROC 


good-will with her own subjects, and agrees that they "shall receive and enjoy, for themselves 
and everything appertaining to them, the protection of the local authorities of government, ` 
who shall defend them from all insult and injury of any sort.” 

3? Hall, International Law (7th ed.), p. 167; Hall, Foreign Jurisdietion of the British 
Crown, p. 185; Moore, International Law Digest, Vol. II, p. 18. However, the policy of the. 
treaty states towards China respecting the interpretation of treaty provisions has always 


been, and still is, one of very liberal construction. . j . 
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jurisdistion may so circumscribe the scope - MEE immunity that (ies; too, 
constitute additional restrictions. | . 

"While foreigners who have incurred the law's displeasure are exempt ham s 
the judicial intervention of the Chinese authorties, they are by no means 
released from the obligation of obeying the native laws. “There is nothing 
to prevent the application . . . of the ordinary principle,” writes Pig- 
gott, “that a foreigner owes temporary allegiance: to the law cf that country. 
The fact that his offences are decreed to be judged, and bis disputes are al- 
lowed to be settled, by the law of his own country, does not remove him from 
the sphere of his temporary allegiance and obedience.” What has been 
yielded in the treaties is, therefore, merely the treaty right that foreign of- 
fenders shall be punished by their own national authorities and in accordance 
with their own, national laws. And this in no way means that they are at 
“liberty to break or violate- the native laws.* 

Once the treaty right to exercise jurisdiction over its own hationals within 

' another state is acquired, the treaty state is obligated, in the nature of the 
case, to provide the appropriate and necessary agencies and machinery for 
its administration. 'The kind of machinery provided may vary; but the 

: proper administration of justice demands that suitable agencies and a quali- . 
fied personnel should be installed. "The fact that extraterritorial rights are 

. acquired for the sole purpose of mitigating, rather than aggravating, exist- 
ing injustice, alleged or real, in a country deficient in modern methods of 
‘dispensing justice, should always guide and cont-ol any determination in the 

' , selection and institution of appropriate and adeq1ate instrumentalities. 

Owing to the proportionately greater expense, the seemirig lack of interest 
on the part of the governments of the treaty states, and the comparatively 
small number of cases that comes up for adjudication, no separate establish- 
ments were provided in the beginning by the treety states. They invariably 
utilized their consular and diplomatic services fo: the purpose, with the bulk 

' of the work falling on the former. Therefore, ir. addition to his commercial 

. functions, the consul of a treaty state performs she numerous róles not only 
of a judge sitting over civil and criminal actions :nstituted against his fellow- 
nationals, of a coroner, registrar, probate judge. and police magistrate, but 
. also that of an advocates in the court of the native defendant on behalf of his 

`- aggrieved fellow-national. 

The questionable results attained in a system of kines justice by 


B Exterritoriality, p.21. . 
34 “For example, if Chinese law prohibits Chinese from going through a certain passage, 
` foreigners cannot claim to go through that forbidden passege in virtue of extraterritoriality. 

If they go- through it, they thereby break a Chinese law; their own naticnal officials are to 
punish them in accordance with such laws as provide for analogous cases in their country." 
Portion of the circular of March, 1878, sent by the Chines2 Foreign Office to Chinese Minis- 
ters abroad relating to the subject of extraterritorial jurisdiction as interpreted by China. 
U.S. Foreign Relations (1880), p. 177; Hart, These from oS Land of Sinim, Appendix I, 
pp. 176-7. 
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consular officers, who, for the mos part, are untrained in the law, are pb: 
vious. Remedies have been applied, however, as the glaring defects were 
- from time to time brought to light. Two or three treaty states have intro- 
duced legal talent into their consular service to take over the judicial duties 
from overburdened consular officers. Great Britain has advanced a step 

further by establishing, in 1904, “ His Britannic Majesty’s Supreme Court for 
' China" to supplement the consular courts. The United States likewise in 
1906 created ‘‘the United States District Court for China." Through these 
corrective efforts some relief has been provided in bringing about a more 
dignified and technically correct mode of administering justice in China. 
However, there still remains much to be desired in the improvement of the ` 
machinery. Because of the defects inherent in theeystem itself, combined 
with the practical difficulties in administration, it is doubtful whether these 
extraterritorial courts, even though they constitute an improvement, willever 
approach the standards maintained by the judicial organs in the countries 
of the West. But here is an interesting fact to be noted: despite the objec- 
tions against the present system of extr aterritoriality as a whole, most 
foreigners in China prefer and uphold it, rather than submit to the jurisdic- 
. tion of the Chinese courts as they are now constituted. 

In accordance with the rule of suing in the court of the defendant, China 
has in use what may be called “mixed” tribunals for the trial of Chinese 
offenders** upon complaint of aggrieved foreigners. These are territorial 
courts,*? presided over by Chinese magistrates who possess, at leàst in theory, 
complete jurisdiction over all persons within their respective districts, na- 
tives as well as foreigners not Henrie by treaty. Here Chinese laws are 
enforced. ; 

These tribunals of justice, the consular and “mixed” courts, are, in the 
main, courts of first instance.?8 Appeals from their decisions are, there- 

æ It appears that foreigners in China insist upon the retention of their extraterritorial 
rights for two principal reasons: (1) Because the Chinese judiciary is far from having reached 
that stage of development in the administration of the law as to gain their complete trust and 
confidence; and (2) because of the natural reluctance to forego the customary protection of 
their own national officers and governmental agencies in China. 


:  * Nationals of non-treavy stazes also come under the jurisdiction of these “mixed” tri- 
bunals. : 

37 Tt has been contended, though not seriously, that these are not strictly Chinese courts on 
the ground that the Chinese phrase “hui tung,” as contained in the Chefoo Convention of 
1876 referring to “mixed” cases, meant combined or joint action in judicial proceedings 
which, correctly interpreted, confers equal authority or voice upon the foreign officer sitting 
with the Chinese magistrate in rendering decisions; hence the equality of power deprive 
‘ these courts of its Chinese character. North China Herald, Jan. 24, 1906, p. 168. 

38 The International Mixed Court at Shanghai is an exception to the rule. It is both a 
court of first instance and an appellate court. And since it came under the control of the 
consular body of the International Settlement in 1911, it even has usurped the status of a 
court of last resort in criminal matters. Chinese offenders are given a rehearing, when there 
can be shown justification, by the same court which had found them guilty i in the first in- 
pn: : 
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fore, usually allowed as aonde by lag But each ee state has its 
own system of appeals. And if any appeal hss to come before the highest 
tribunal in the country of the treaty state, it is removed there TIERPS 
of distance and expense. 

Appeals from the “mixed” courts are generally heard by the Prefect of 
the district sitting with (hui t’ung) the consul-general or consul of the 
foreign plaintiff? Should the matter be further contested, the appeal 
then goes for final settlement between the Chinese Foreign Office and the 
- chief diplomatic officer of the plaintiff's nationglity. 

This, in brief, constitutes the judicial machinery or agencies provided 
both by the treaty states and China under the régime of extraterritoriality 
in China. It is not a groundless criticism to pcint out that these are inad- 
equate, cumbersome and defective. The only good purpose the system 
has well served is the original purpose of the treaty states in establishing 
extraterritoriality, that of withdrawing their own nationals in China from 
Chinese territorial jurisdiction and affording them the benefit of their own 
_ national laws. 

The usefulness or convenience of extraterritoriality to foreigners residing 
in China does not, however, forever justify its continued existence. If the 
grounds upon which it came into being have been materially altered, a 
reconsideration of the equity of the system shculd be undertaken with a 
view of modifying it. As a makeshift, the undue prolongation of its life 
beyond the point of necessity would only tend 30 create a national griev- 
ance in.the state that granted the privilege to foreigners. 

Prompted by such reasons, China has launehed protests against the 
extraterritorial régime and has requested an early readjustment on a mu- 
tually acceptable basis. Because of their impcrtant bearing on any dis- 
cussion of schemes proposed in substitution for the present arrangement, 
it may be profitable, even at the risk of monotonous repetition, to reproduce . 
briefly the substance of the Chinese contentions.** 

Of the numerous outstanding defects of extraterritoriality in 1 China, the 
diversity, uncertainty and inadequacy of the laws applied by the consular 
courts of the various treaty states constitute the first important indictment 
against the system. In practice these elements operate, singly or together, 
to produce different decisions in the consular courts of each treaty state 
when the circumstances and facts are exactly identical; in other words, 
what makes an act an offence or cause of action in a consular court of one, 

3* This procedure does not apply to the International Mixed Court and the Mixed Court in 
the French Concession at Shanghai. . 

40 “Extraterritoriality is at best an unsatisfactory makeshift. It involves a multiplicity 
of courts, confusion of laws, and calls forth national prejudices.” G. Ohlinger, “ Extra- 
territorial Jurisdiction in China,” 4 Michigan Law Review, 348. 

4 The first official Chinese protest was presented to the Powers by China at the Paris Peace 


Conference in 1919. 
? The Shantung Question; ete., op. cit., pp. 163-5. 
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nationality may not be-so treated in a court of another nationality. Con- 
sequently, they give rise to a most unjust inequality. of treatment to de- 
fendants and at the same time deprive thie plaintiffs o the justice which is 
their due. 

Secondly, the consular courts are amponi to PUR cognizance only 
of the acts of their own nationals. In short, their jurisdiction is personal. 
This defect conduces to the compromising of justice, because the court has 
no power to compel a witness of another nationality to testify. Nor has 
the court power to inflict punishment, either by fine or imprisonment, for - 
perjury committed by a person of another nationality. Neither has it 
power to entertain a counter-Maim filed by the defendant (of its own na- 
tionality) against the plaintiff of another nationality i in the dispute before it. 

Thirdly, China finds extraterritoriality seriously defieient in the event 
of a foreigner committing a crime in the remote interior. The treaties 
stipulate that such a person “shall be handed over to the nearest consul 

(of his nationality) for punishment.” But if the latter is stationed, as he 
` generally is, at a great distance from the scene of the crime, the accused 
is practically assured of his liberty because the personal appearance at 
court of native witnesses is made most difficult, if not impossible, owing to 
the poor communications, and the time and expense required to make the trip. . 
Insufficiency of evidence, has too frequently resulted in the denial of justice. 
` Fourthly, the exercise by consuls of judicial functions is not conducive 
to the impartial administration of the law. They are unfitted for the task 
for three principal reasons: (1) Their first duty is to protect the interests 
and persons of their nationals; (2) they are generally mën not trained in 
the law; and (3) their atonal bias often creeps unconsciously into their 
action and decisions.“ 

Fifthly, “There is a multiplicity of courts in one and the same locality, 
and the interrelation of such courts has given rise to a legal situation per- 
plexing both to the trained lawyer and to the layman.” * This arrange- 


‘Italians participating in the illicit trade in opium, for example, until Octcber, 1921, 
absolutely escaped from punishment by their own consular courts, because no Italian law 
penalizing such trading had been passed by the Italian Government previous to that date. 

. Before the law was passed the worst that could have happened to an Italian detected while 
trading in opium would have been the confiscation of the commodity by the Chinese Mari- 
time Customs. 

4 This evil is fully felt in the “mixed” courts because, contrary to general belief, the for- 

- eign assessor, who is usually'a junior in his consular service, actually participates in the deci- 
sion, though not formally. By the treaties he is allowed to attend and watch the proceedings 
where his nationals are plaintiffs in the interest of justice and to protest against any irregu- 

' Jarities; but he has arrogated to himself the power of dictating the judgment. He is there to 
protect the interests of his nationals, and the Chinese magistrate is fully aware of it. Conse- 
quently, the proceedings too cften develop into a mere wrangle between the two. Ohlinger, 
op. cit., pp. 345-6; Latter, The Government of Foreigners in China, 19 Law ere Re- 
view, 321. . : 

55 Senate Doc., op. cit., p. 475; North China, Herald, April 27, 1906, p. 21. 
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ment, in practice, produces delay, if not ultimately a miscarriage of justice; 
for the complainant who has been injured in his rights or person by na- 
tionals of ‘several treaty states, and who is therefore, obliged to bring 

separate suits in each of the many consular courts, will have to contend 
"with as many sets of foreign laws as there are defendants in the case. . And 
since the several suits pending before the consular courts are decided under 
' different systéms of law, the uncertainty of the justice due him is very 
‘great, and the results, after all, may be prejudicial to his interests. 

And lastly, though not: the least important, foreigners in China claim, 
under cover of extraterritoriality, immunity from local taxes and excises 
which the natives are required to pay regularly to the governmental ex- 
chequer.“ 

These objections comprise, in the main, th2 Chinese ndutan against 
thefurther maintenance of the system of extraterritorial jurisdiction in China. 

There is no doubt that China is sincere in her efforts toward rehabilitat-. 
ing her national judicial system. The most important treaty states have 
shown ‘an equal sincerity in assisting her by recognizing officially, at the 
Washington Conference, the principle of relinquishing their extraterritorial 


~ rights. Yet the delicate and complicated problem is far from being con- 


sidered solved. The abolition of extraterficroiality in China must needs 
evolve an equitable and practical substitute for the present régime and 
take into consideration the period of time required by China completely 
to regain her judicial sovereignty. 

Inasmuch as the ultimate relinquishment of saralanadi rights by 
the treaty states depends, after all, upon tae actual state of the Chinese 
laws and their administration, it may be pardonable to restate what China 
has achieved in legal and judicial reforms. According to Dr. Wang Chunghui: 


A law codification mission for the ecmpilation and revision of laws 
has been sitting since 1904. Five codes have been prepared, some of 
which have already been put into force: (a) The Civil Code, still in the 
course of revision; (b) the Criminal Ccde, in force since 1912; (c) the. 
Code of Civil Procedure, and (d) the Code of Criminal Procedure, both 
‘of which have . . . been promulgated; and (e) the Commercial 
Code, part of which had been put into force. 

These codes have been prepared wizh the assistance of foreign ex- 
perts, and are based on principles of modern jurisprudence. Among 
the numerous supplementary laws special mention might be made of a 
law, called “Rules for the Application of Foreign Laws,” which dealt 
with matters relating to private international law. Under these rules, 
foreign law is given ample applicatior. Then there is a new system 
of law courts “established since 1910. .The judges are all. modern, 
trained lawyers, and no one could be appointed a judge unless he had 
attained the requisite legal-training. These are some of the reforms 
which had been carried out in China.” — . 


55 Senate Doc., op. cit., p. 476.. . f 
47 Senate Doc., op. cit., p. 476. i i i 
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China herself was first to present & plan. At the Paris Peace Conference, 
in 1919, she requested that the régime of extraterritoriality disappear at 
` the expiration of a definite CM and upon the fulfillment of the following. 
conditions: 


(1) The promulgation of a Simia. a Civil, and a Commercial 
Code, a Cods of Civil Procedure and a Code of Criminal Procedure. 

(2) The establishment! of new courts in all the districts which once 
formed'the chief districts of the old prefectural divisions, that is to say, 
in fact, in all the localities where foreigners reside.*8 


And she undertakes ‘that by the end of 1924 the E 
conditions shall be fulfilled." 

“On the other hand, she requests the treaty states to give ihe promise 
that upon the fulfillment of the conditions they will at once relinquish 
their consular jurisdiction and the jurisdiction of their special courts (if 
they have any) in China." And before the actual abolition of the system 
now in vogue, she requests the Powers immediately to agree: 


(a) That every mixed case, civil or criminal, where the defendant 
or accused ts a Chinese, be tried and adjudicated by Chinese courts 
without the presence or interference of any consular or representative ' 
in the procedure or judgment.®° 

(b) That the warrants issued or judgments delivered by Chinese 
courts may be executed within the concessions or within the precincts 
of any building belonging to a foreignef, without preliminary examina- 
tion by any ecnsular or foreign judicial officer. à 


Complementary to the above Chinese official proposal, Professor W. W. 
Willoughby, sometime Legal Adviser to the Chinese Government, pas 
the following suggestions: 


. The most promising mode by which the Chinese could be ` 
aided in bringing about a situation under which it would be expedient to 
abolish extraterritoriality would be for the Powers to permit the Chi- 
nese, as a first step, to establish courts for the trial of cases in which ` 
foreigners are parties either as defendants or plaintiffs, that would be 

' truly “mixed” in character; that is, tribunals presided over by two or 
more judges of whom one at least should be a foreigner learned in the 
law and experienced in administration. These courts would be Chi- 
nese courts, and the judges Chinese offic-als, the judges who are for- 
„eigners, however, to be appointed upon the nomination of, or at least 
with the approval of, the foreign offices of the Treaty Powers: In 
those: cases in which the judgments rendered are not approved by the 

' foreign judge, & right of appeal should lie.to a superior and the cases 


48 Willoughby, Foreign Rights and Interests in China, p. 78. 

49 The Shantung Question, ete., op. cit., p. 165. 

5° The abuse of the assassor system by consuler officials has done more than any other fac- 
tor in humiliating Chinese national pride and in REL. the Chinese of the foreigners 
selfish aggression in the name of justica. 

81 The Shantung Question, etc., op. cit., pp. 135-6. 
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heard before a panel of judges of whom a majority should be of foreign 
nationality.. If it should be found that the Chinese authorities and the 
Chinese judges were disposed to give whole-hearted coöperation in this 
Scheme, and satisfactory results were obtained, the participation of the 
foreign judges might be gradually lessened, until the Chinese judicial 
system would become fully freed from all extraterritorial elements.” 


Dr. M. T. Tyau, a Chinese authority, proposes the abolition of extra- 
territoriality in three stages: the first stage to be spent in the reorganiza- 
tion or institution of “mixed” tribunals with the cooperation and assistance 
of the treaty states; the second stage to involve the abolition of the con- 
sular courts; and the final stage to restoresto China complete juriedicbion 
over foreign residents in China. In elaboration of his proposal he says: 


In justice to the Chinese, the Treaty Powers who have already 
signified their willingness to assist them in their judicial reforms should, 
in the first place, do more than utter the mere promise to assist. Asa 
policy of expediency, as well as of statesmznship, & new agreement may 
be entered into for this precise object, and assuredly the multitudinous 
interests involved are sufficiently importaat to warrant the conclusion 
of a special convention. On the other hend, the Chinese should wel- 
come the participation of foreign lawyers in the administration of their 
new courts, especially in those which try 2ases between foreigners and 
Chinese. Since it will take five years, at least, to complete the codifi- 
cation of civil and commercial laws, such a treaty might provide that 
ihe Powers will surrender a portion of the.r extraterritorial rights upon 

‘the promulgation of all the new codes. ‘These codes will require ex- 
perimenting with for a few years; therefore, the Powers may promise 
to relinquish a further portion of their extraterritorial privileges, say, 
five years from the date of promulgation oi the latest code. At the end 
of ten years of cooperation between the two sides it is conceivable that 
no mean progress will have already beer. made; wherefore, the relin- 
quishment of the final trace of extraterritorial rights might be arranged 
io take place as soon as China can show chat she i is reasonably able to 
accord both protection and justicé to foreigners in her territory, this 
period to be probationary, say from two -o five years, depending upon 
the success of China’s cumulative efforts. 

à With the gradual abolition oi extraterritoriality, the con- 
vention should also provide for the reorganization of existing, or the 
institution of new, mixed tribunals, as part and parcel of the scheme 
of judicial reform. A start in this direction may be agreed to be made 
in large treaty ports, that is, in cities wnich already possess a mixed 

. population of Chinese and foreigners, where the effect of foreign partic- 
ipation will be at once felt, and where tae proposed reform will have 
perhaps the best baptism of probation. 

In regard to the element of foreign participation it does not appear 
to be wise to stipulate beforehand how the foreign ; udges should be 
nominated, but their appointment should be left entire.y to the Chinese. 
On the other hand, the Chinese Government should offer to employ 
the best foreigners available for the purpose, whether in or out of China, 
and irrespective of nationality. To ensu-e that such foreign par ticipa- 


8 Willoughby, op cit., pp. 79-80. 
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tion is not mere minis Relieves’ the Chines will bs well advised to 
engage foreign lawyers not only as judges, but also as procurators, and 
their powers should not be merely advisory or consultative. In this 
: way the necessary confidence will be inspired among all parties.5? 
-An analysis of the aforementioned schemes discloses Certain practical 
difficulties: In the first place, the official Chinese. proposal places excessivé 
confidence in the remedial efficacy of new legal codes and in the mere 
establishment of new Chinese courts. Although humane and scientific 
codes, and properly organized tribunals, are indispensable instruments, 
and are generally given first consideration in the institution of a modern 
judicial system, they do nct Aonstitute convincing proof or a guarantee, 
that all judicial shortcomings and abuses of the past will automatically 
disappear. What China most: urgently needs. are competent adminis- 
"rators of the law. "The ridiculous treatment meted out to Russian sub- 
jects in Manchuria, particularly in Harbin, after the suspension of their 
- extraterritorial rights by the Chinese Government in September, 1920, 
leads one to question China's readiness to enforce her laws justly without 
qualified judges. The immediate rectification of this deficiency is most 
pressing? in view of the fact that thousands of Russians, Germans and 
former subjects of the defunct state of Austria-Hungary, living i in China, 
are now under Chinese Jurisdiction. 

Both Professor Willoughby and Dr. Tyau recognized the primary and im- 

mediate need of a rehabilitated Chinese judicial system. It is the efficient 
administration of the law that has the greatest bearing upon the abolition of 
extraterritoriality. And that cannot be better initiated than by the appoint- 
ment by China of foreigners “learned in the law and experienced in adminis- 
tration" as judges and procurators. If China is really anxious to put an end * 
to the present system of judicial incumbrances, this sort of foreign participa- 
tion is undeniably essential. There is no implication; however, that native 
Chinese talents alone are not capable of bringing about the desired change. 
But such an arrangement, if iollowed, may mean: slow and uncertain devel- 
opment in the adrainistration of the law and, therefore, retard the early reali- 
. zation of China's ardent wish. Under a plan of foreign guidance and tute- ` 
lage the native judges will benefit from the training and experience of their 
foreign colleagues. It will also have the tendency- to induce the treaty states 
to accede to China’s wishes. when once they feel that their interests are ade- 
quatély protected. 

However, foreign participation in the form suggested by Professor Will- 

oughby raises at once a delicate question. Shall China have a free hand in | 
Er. “Extraterritoriality in China and the Question of its. Abolition, ”™The British Year Book ' 
of International Law, 1921-22, pp. 143-5. 

54 See articles by Rodney Gilbert on “Russians under Chinese Jurisdiction” in the North 

China Herald of April 16 and 23, 1921. 


5 Many Chinese lawyers, graduates of law colleges i in the West, are practicing before the 
foreign and mixed courts at Shanghai in preparation for service in the new Chinese courts. 
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the choice of mee as Chinese judges and ata It is only rea- 
sonable that China should exercise the right of appointment. ` The restric- 
tion that the appointment of judges ‘shall be b» "the nomination of, or at . 
least with the approval of, the foreign offices of tae Treaty Powers” * seems, 
however, unwise; for the distribution of Chinese judgeships among the quali- 
'' fied foreigners of the various nationalities, in v.ew of past experience, may 
-involve China in a struggle for national advantages by the treaty states 
among themselves to the detriment of judicial reforms. There is also the 
possibility that extraneous issues may be injected by the latter. China 
should be given full discretion in the matter, tke treaty states relying upon 
her to appoint, as she has done in the selection of foreign legal experts for the 
preparation of her codes, qualified foreigners available for the Chinese bench. 
In regard to the establishment of truly “mixed” tribunals for the trial of © 
cases in which foreigners are parties either as defendants or plaintiffs, that is ' 
prima facie necessary and urgent. The system of “mixed” courts has not 
received the attention which it deserves. But in view of the fact that there 
. _ are already in existence three grades of new courts in most of.the Chinese 
provinces, there is little justification in establishing a separate system for . 
““mixed” cases. The.District Courts, as courts of first instance for native 
cases, should be utilized for the trial also of “mixes” cases, but with at least 
one foreign Chinese judge sitting with his native Chinese colleagues. Then, 
as Professor Willoughby further suggested, ^in those cases in which the 
judgments rendered are not approved by the foreign judge, a right of appeal 
` should lie to a superior court and the cases heerd before a panel of judges of 
whom a majority should be of foreign nationality.” Again, there is no good 
. reason why the high court of the province should not constitute such a court. 
` And further appeal, if necessary, should be allowed to be carried to the high- 
„est tribunal in the land, the Taliyuan or Supreme Court.®” : In brief, the sys- 
tem of “mixed” courts should form an integra. part of China's national judi- ` 
cial organization. Under this arrangement aii would have the full 
benefit of Chinese law. -~ 
As to what constitutes a reasonable time in which China may hope to re- 
cover her judicial sovereignty, the immediate answer is that-it will depend 
largely on herself. It has been advocated that a definite period be set and 
agreed upon, but there is no practicable basis upon which this can be deter- 
mined. It is entirely problematical as to waen the native Chinese judges 
will command confidence and respect, especially in view of the transitory 
changes now taking place and likely to continue in China for some years to 
come. The problem of setting a definite time limit is quite different from 


8 Willoughby, op. cit., p. 80. . 

5T As a court of last resort for “mixed” cases it is unzertain whether the appeals should be 
heard before a bench composed of both foreign and rative Chinese judges. As an experi- 
ment, however, it seems desirable to allow the latter to adjudicate them, with the former 


‘acting as legal advisers on points of procedure. i 
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that of adopting & complete set of legal codes and instituting new judicial 
.machinery. Hence it is impossible, even though desirable, to come to any 
just conclusion as to how soon and when China should be free from the pres- 
ent. extraterritorial régime." 
China, too, is not blind to the ditioultias of arriving at an equitable deter- 
mination of this question. In phrasing her latest request for the withdrawal 
_ of extraterritorial jurisdiction at the Washington Conference, China asked 
. that it be carried out “as soon as circumstances would permit,” and invited 
the Powers ‘‘to coóperate with her in taking initial steps toward improving 
‘and eventually abolishing tke existing system.” 
Under existing conditions, and ia the light of past practices, it is desirable 
that the mutual rights and obligations assumed by China and the treaty 
states in any plan for the gradual abolition of extraterritoriality should be 


clearly. stated in a treaty or convention. Such an international agreement. 


would give further encouragement to the Chinese reforms, and the promises 
of the treaty states would not become meaningless words, but definite under- 
takings of future action. 


"There is, however, a serious obstacle in the way of making guo an inter- 


national agreement an instrument of practical value. Unanimity would be 
required to put it into force, and there are today at least fourteen states 
' holding extraterritorial rights in China. Will China succeed in obtaining 
the unanimous consent of the treaty states to the document without some 
sort of quid pro quo? 9? 

‘In lieu of unanimity of agreement to make the instrument operative a 
substitute expedient of partial consent would seem to be necessary. The 


approval of the major treaty states, such as the United States, France, Great ' 


Britain and Japan should suffice to give it immediate effect. By rea- 
son of their larger interests in China, they must of necessity be accorded 
exceptional treatment. The proposed arrangement does not in any way 
imply the exclusion of the lesser treaty states from effective voice in the adop- 
tion of the agreement. The purpose is that, if for reasons of their own mak- 
ing the lesser states refuse or unnecessarily delay the operation of the agree- 
ment, they should not be allowed to defeat its. purpose. 

'To sum up, it would seem that the following principles should govern the 
disposition of the abolition of extraterritorial jurisdiction in China: (1) the 
adoption by China of the necessary legal codes, to wit, a civil, a criminal, and 
a coramereial code, a code of civil procedure and a code of criminal procedure; 
(2) the reorganization of the existing Chinese courts, particularly in localities 


IS 


58 The shortness of time in which China fulfilled her part of the Sino-British Opium Sup- : 


pression Agreement of 1908 has been used as a favorite argument in favor of setting similarly 
a definite date for the abolition of extraterritoriality. However, opium suppression does 
not involve & constructive program and the task is quite different in nature. 

59 Sweden agreed in 1908 that she will be prepared to relinquish her extraterritorial rights 


- assoon as all other treaty states have be as to do the same. 
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where there are treaty ports; (8) the establishment of “‘mixed”’ courts as an 
integral part of the regular judicial system, conferring upon foreigners the 
` full benefit of Chinese laws; (4) the appointment as Chinese judges and proc- 
urators of foreigners learned in the law and experienced in administration 
_ irrespective of nationality, and at the unfettered discretion of the Chinese 
Government; (5) the provision for gradual and progressive relinquishment of 
extraterritorial rights by the treaty states corresponding to the ascertained 
fitness of the Chinese judiciary to exercise jurisdiction over Zoreigners; and 
(6) the conclusion of an international agreement embodying the solemn prom- 
ise of the treaty states to surrender their extraterritorial rights immediately 
upon the fulfillment by the Chinese judiciary of certain elemental and pro- 
‘gressive tests of judicial proficiency, the agreement to come into force upon | 
ratification of the major treaty states on the one hand, and China on the 
other. f - 

Guided by these principles, and with the sympathetic and active coópera- 
tion of the treaty states, China should encounter no serious impediments in ` 
the recovery of her jurisdictional rights. It is much to be regretted, however 
that she is still passing through a state of political unsteadiness. With the 
country under the control of irresponsible milita-isis, who owe but nominal - 
obedience to £n impotent central government, China cannot be said to be in 
an encouraging condition for judicial experiments contemplated in any 
scheme to do away with extraterritoriality. Supremacy of the law must, 
above all, be upheld and respected: While const-uctive judicial reforms are 
urgent in order that the abolition of extraterritoriality may be hastened, it is 
equally, if not more, pressing and indispensable that the authority of the 

. central government shall first be reestablished throughout the land. 


$? See editorial comment by Mr. C. C. Hyde in this Jourwaz, Vol. xvi, No. 1, pp. 70-4, 
for an interesting discussion of the protection of foreign interests involved in the restoration 
to China of her jurisdictional sovereignty. S 


THE SETTLEMENT OF LAUSANNE 


‘By EDGAR TURLINGTON 
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Assistant to the Solicitor, Department of. State 


On August 6. 1924, nearly six years after the Armistice of Mudros, the 
. state of war which had existed in the Neer East since 1914 was terminated 
as between Turkey, on the ong hand, and the British Empire, Italy and 
Japan, on the other hand, by the drawing up of the first procés-verbal of the 
deposit at Paris of the ratifications of the settlement ‘concluded at Lausanne 
‘on July 24,1923. The state of war betwean Greece and Turkey had already 
been terminated a year ago, pursuant to the settlement of Lausanne; and : 
under the terms of the same settlement the Allied forces of occupation had 
been withdrawn from Turkish territory; the prisoners of war and interned 
civilians detained by Greece and Turkey, respectively, had been mutually ` 
restored; the compulsory exchange of c2rtain portions of the Greek and 
- Turkish populations had been effected; and a general amnesty for political 
' offenders had been declared. The portions of the settlement brought into 
force by the recent ratifications are the Treaty of Peace, the Straits Conven- 
tion, the Commercial Convention and the Convention respecting Jurisdiction. 
and the Conditions of Residence and Business. Certain instruments which 
' did -not require ratification, including the Declarations relating to Sanitary 
Matters and to the Administration of Justice and the Protocol and Declara- 
‘tion relating to Concessions, may now also be expected to be given prac- 
tical effeot.! ° 
` The settlement between the Allied-Powers and Turkey differs from the 
other settlements following the World War chiefly in the fact that, in addi- 
tion to disposing of the cuestions normally incident to the restoration of 
peace between belligerent nations, it was necessary at Lausanne to draw up 
and incorporate in numerous instruments detailed provisions for the substi- . 
tution of the régime.of generally recognized international law for the capitu- 
latory régime which has prevailed in Turkey for some hundreds of years. 
Other provisions which impart to the settlement its peculiar character and 
` significance are those which relate to the safeguarding of the minorities, — 
the disposition of pre-war concessions, tne regulation of the navigation.and 
passage of the Straits, and the reparaticn of war r damages. 


THE CAPITULATIONS 
The judicial and fiscal privileges granted to foreigners by the first Sultans 
at Constantinople were doubtless regarded by their grantors as voluntary 


' ‘The documents embodying the settlement of Lausanne were printed in the Suprim- 
MENTS of the JoynNAL for Ji anuary and April, 1324. 
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and spontaneous concessions which’ sald be saia at ihà petal 
pleasure. : The Sultan's unilateral denunciation of the capitulations, in 1914, 
in so far as his action was not based on pure:y practical considerations, 
'appears to have been made upon the theory that those early concessions, 
though later embodied in treaties and confirmed by long usage, were still 
essentially of a revocable character. This theory was of course instantly 
repudiated by all the Capitulatory Powers—inzluding even Germany and ` 
Austria-Hungary, with whom Turkey was shortly to be allied. It was 
again advanced by the Turkish representatives at Lausanne, but it was 
reinforced there by arguments which showejl scme disposition: to meet the 
Capitulatory Powers on their own ground: 

Admitting for the purposes of the argument that the capitulations were 
bilateral agreements—synallagmatic, as they have been called,. the Turkish 
representatives at Lausanne contended that Turkey had nevertheleds the 
right to terminate the capitulations unilaterally, as being prejudicial to her 
political and economic existence, inconsistent w-th altered ccnditions in the 
country, and incompatible with generally recogrized international law. 

The Allied representatives at Lausanne were convinced af the necessity 
and the propriety of a revision of the capitulations with a view to obviating 
prejudice to the political and economic welfare of Turkey and adapting 
them to conditions in the country, in so far as those conditions had been 
altered in material respects since the capitulasory régime was instituted. 
They were not at all troubled, however, by the fact that the capitulations 

_were incompatible with generally recognized international law. The régime 

: of the capitulations was generally regarded by them ds constituting a neces- 
sary exception to the rule of exclusive territorial jurisdiction prevailing in 
countries whose laws and administrations were modeled upon Western 
ideas. The only questions which they believed to be arguable were the 
nature and extent of the capitulatory provisions which it would be necessary 
to continue in force, at least for a transitional period. 

Every one knows how the argument ended. The Turks adhered to the 
declaration in their National Pact of January 2€, 1920; opposing restrictions 
inimical to the national development in political judicial, financial and other 
matters, and the exceptions to the régime of generally recognized interna- 
tional law were reduced to a minimum. ' It is worth noting that the formula 
finally agreed upon regarding the termination »f the capitulations 3 is con- 
sistent both with the view of the Turks that the eapitulatory system was _ 

.legally terminated in 1914 and with the view of the Allies that it continued 
to be binding in law until the coming into force of the Treaty of Peace. 


2 See the English translation of the National Pact from the Turkish text. in Toynbee, 
' The Western Question in Greece and Turkey, pp. 209-510. . 

3 In Article 28 of the Treaty of Peace “the High Con-racting Parties declare that they 
accept, each in so far as iti is concerned, the complete aboli-ion of the Capitulations in Turkey 
from every point of view.’ 
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The system which now replaces that o? the capitulations in Turkey is, in 
the words of the preamble of the Treaty of Peace, ‘‘based on respect for the 
independence and sovereignty of States.” The Convention respecting 

. Jurisdiction and the Conditions of Residence and Business provides that in 
Turkey, upon condition of complete reciorocity, the nationals of the other 
contracting parties shall be received anc treated, as regards their persons 
and their property, in accordance with ordinary international law. The 
remainder of the convention is hardly more than an amplification of this: 
provision, except that, still subject to reciprocity, Allied nationals in Turkey 
are accorded equality with Turkish nationals as regards.taxes and other 
fiscal matters, and that, without the condition of reciprocity, the non- 
Moslem nationals of the Allied Powers in Turkey are accorded the right to 
apply to courts in their own countries for the adjudication of matters in- 
volving their personal status or domestic relations or the succession to and 
the distribution and liquidation of personal property. 

The explanation of the exception just noted as regards jurisdiction is not 
far to seek. Questions involving the personal status and domestic relations 
of Moslems have always been decided in accordance with the Mohammedan 
Sacred Law, just as similar questions axfecting the Christian subjects of 
-Turkey have been decided by the ecclesiastical authorities of the Christian 
communities in accordance with the laws and customs of those communities. 
The Turks, recognizing the peculiarity of the Western system of law under 
which such questions are referred to the civil courts, had no difficulty in 
agreeing to the proposal thet foreigners be permitted to carry such questions 
to the courts o? their own countries. The Turkish opposition to allowing 
jurisdiction in matters of personal status and domestic relations to the 
foreign consuls in Turkey was presumably due to-an apprehension that 
judicial powers once conceded might be inordinately extended. 

In regard to judicial metters other than those above indicated, Allied 
nationals in Turkey are to be amenable to the Turkish tribunals, through 
which, according to the Declaration of the Turkish delegation regarding the 
Administration of Justice, the Government of the Grand National Assembly 
(now the Republic of Turkey) is in a positon to assure to foreigners “all the 
safeguards of a good judicial system.” Foreign opinion may be less inclined 
to agree with this statement than to approve that which follows, to the 
effect that the Turkish Government is "prepared to have an investigation 
made and to cause the situation to be studied with a view to the institution 
of such reforms as may be rendered advisable by the development of man- 

' ners and civilization." Apprehensions on this score may, at any rate, be 

-allayed to some extent by the announced intention of the Turkish Govern- 
ment to take immediately into its service for not less than five years a 
number of European legal advisers whose duties will be to participate in the 
work of legislative commissions; to observe and report to the Minister of 
Justice on the functioning of the Turkish civil, commercial and criminal 
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courts; dd to receive domuum growing ous of the administration, of 
. justice, the execution of sentences, or the applization of the laws, and out ` 
' of domiciliary visits, searches, and arrests. It should be notéd in this 
` relation that, as the sittings of the Turkish courts are usually open to the 
publie, there will apparently be nothing to prevent the attencance of consuls 
at judicial proceedings which concern their nationals. Further reassurance 
may be conveyed by the declaration of the Turkish delegation that in cases 
. of minor offenses release on bail shall always be ordered unless it entails 
danger to the public safety or impedes the investigation of the cases. Fi- 
nally, there appear to be great possibilities nm the undertaking that all 
arbitral decisions in civil or commercial matters shall be executed upon being 
signed by the president of a court of first inssance, “who shall not refuse 
his signature unless the decision should be contrary to public order." 
Two phases of the capitulations which remzin to be mentioned relate to 
the customs régime and the sanitary adminissration. As regards the first 


`- of these it appears to be sufficient to state that, under the Commercial 


Convention, the former system under which the Turkish customs duties 
were limited to a uniform rate of 11 per cent. ad valorem is replaced by a 
provision that for a period of five years the dvties shall be those fixed in the 
"Turkish specifie tariff which came into operation, without the consent of the 
Capitulatory Powers, on September 1, 1916; it being agreed that the pay- 
ments in Turkish paper money shall be adjusted from time to time apo’ 
to the variations in the rate of exchange. - 

The sanitary administration, which was formerly controlled ii a Council 
of Health on which each of the Capitulato~y Powers was represented, is 
abolished by Article 114 of the Treaty of Peace, by which the Turkish 
authorities are entrusted with the sanitary organization of the coasts and 
frontiers of Turkey. Under Article 115 a single sanitary tariff is to be 
applied to all ships without distinction between the Turkish flag and foreign 

flags and to nationals of foreign Powers in the same conditions as to nationals 
` of Turkey. All questions relating to the pensioning of the former employees 
of the Council of Health, to the employment of the reserve funds of the 
Council and to the fmal liquidation of the former sanitary administration 
are, under Article 116, to be regulated by a commission ad hoc on which all 
the Powers formerly represented on the Corneil, with the exception of Ger- 
many, Austria and Hungary, have the righs to be represented. 


MINORITIES 


The portion of the Turkish peace settlement which, next to that regarding 
the capitulations, has most deeply interested American public opinion is 
that which relates to the protection of the minorities. The proposal that 
Turkey set aside a portion of her territory as a national home for the Ar- 
menians having failed, it became a matter of the highest importance from 
the humanitarian standpoint that liberal provisions be made regarding the 
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treatment of the Armenians and other non-Moslem nationals of Turkey 
remaining within the frontiers of the country as determined by the Treaty of 
Peace. In this regard the attitude of the Turkish delegation at Lausanne 
and the provisions there agreed upon were based upon the following declàra- 
tion in the fifth article of the National Pact.of January 28, 1920: * : 
‘The rights of minorities as defined in the treaties concluded between 

ihe Entente Powers and their enemies and certain of their associates 
shall be confirmed and assured by us—in reliance on the belief that the 


Moslem minorities in neighboring countries also will have the benefit 
of the same rights. : 


The treaties referred to in ti article of the National Pact doubtless 
belong to the group of treaties concerning minorities signed by Czecho- 
slovakia, Poland, Roumania, the Serb-C-oat-Slovene State and ‘Greece.’ 

` The last of these treaties, it should be noted, having been signed at Sévres 
on August 10, 1920, was confirmed by Greece and the Principal Allied 
Powers in a protocol signed et Lausanne on July 24, 1923. The articles of 
the Treaty of Lausanne relating to minorities (Articles 37 to 45) reproduce, 
with the necessary modifications, the provisions incorporated in the treaties 
mentioned above. The Turks refused to agree to the insertion of provi- 
sions, such as those which appeared i in Articles 142 and 144 of the Treaty 
- of Peace signed at Sèvres, with a view to repairing the wrongs inflicted on 
members of the minorities in the course of Vis massacres perpetrated in 
- Turkey during tbe war. 
In the Treaty of Lausanne the Turkish dee undertakes to assure' 
full and complete protection of life and liberty to all inhabitants of Turkey 
. without distinction cf birth, nationality, language, race, or religion, and to’ 
adopt measures permitting the settlement of questions of personal status 
and domestic relations affecting the non-Moslem minorities in accordance 
with their own customs. Turkey also agrees that Turkish nationals be- 
longing to the non-Moslem minorities shall erjoy the same civil and political : 
rights as Moslems and shall have an equal right to establish, manage and 
- control charitable, religious, social and educazional institutions at their own ` 
expense and with the right to use their own language and exercise their own 
. religion freely therein. 
. Turkey undertakes that the stipulations i in favor of the minorities shall ' 
be recognized as fundamental laws not subject to variation or interference 


` "by or under any law, regulation or official action. She further agrees that, 


in so far as they affect the non-Moslem nationals of Turkey, these stipula- 
tions constitute obligations of international concern and shall be placed 
under the güarantee of the League of Nations; ;hat any member of the Coun- 
cil of the League shall have the right to bring to the attention of the Council, 
for such action as that body may deem propera and effective, any infraction 
4 See Toynbee, op. cit., p. 210. 
5 Toynbee, op. cit., p. 323. 
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or danger of infr action of these EaR didi -hat any difference of opin- 
ion as to queszions of law or fact, arising out of the articles concerning the 
minorities, between the Turkish Government and any one of the ‘other 
signatory Powers, or any other Power which is a member of the Council, 
shall be held to be a dispute of an international :-haracter which may, upon 
the demand of the other party, be referred for 3aal decision to the Perma- 
nent Court of International Justice. 

The last of the articles relating to minorities provides that the rights con- 
ferred by the foregoing stipulations on the non-Móslem minorities of Turkey 
shall be similarly conferred by Greece on the Moslem minority in her terri- 
tory. It is possible that this provision may, through the manner of its 
application by Greece, operate as a guarantee to less effective than that.of ' 
the League cf Nations. 


CONCESSIONS 


The principal results of the protracted negotiations at Lausanne on the 
subject of concessions were embodied in a protocol signed by the British 
Empire, France, Italy, Greece, Roumania, ani Turkey, and adhered to by 
. Belgium. By the terms of this protocol concessionary contracts and subse- - 
. quent agreements relating thereto, duly entared into before October 29, 
1914, between the Ottoman Government or any local authority, on the one 
hand, and nationals of the contracting Powers other than Turkey, on the - 
other hand, are maintained. These contracts and agreements are, however, 
„to be brought into conformity with the new economic conditions, and if 
within one year from the coming into force of the Treaty of Peace the 
parties have not agreed upon a settlement of accounts and a readaptation of 
' the concessions, they will adopt the recommendations of experts selected for 
the purpose.. The states acquiring the territories detached from Turkey : 
under the Treaty of Peace are to assume, by subrogation, the rights and 
obligations of Turkey towards the nationals of the other contracting parties 
' under concessionary contracts or agreements affecting the detached ter- 
ritories. 

The protocol contains special provisions in regard to further negotiations 
concerning the concessions claimed by one French company and two British 
companies. The Turkish Petroleum Company, whose claim to a concession 
has been contested by the United States in ‘a diplomatie correspondence 
with the British Empire extending over fou? years, is not mentioned in the. . 
protocol nor in any other instrament in connection with the peace settlement. 
' This claim was, however, made the subject of a reservation by the British 
delegation at the final session of the Econom:c Committee of the Conference. 

The protocol regarding conocasions is important chiefly as embodying the 
principle of the readaptation of concessions granted by a government before ` 
the outbreak of war and regarded as susperded during the war. The omis- 


5 Recueil des Actes de la Conférence, Deuxitme Série, Tome I, pp. 378, 379. 
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sion of reference to the concession claimed by the Turkish Petroleum Com- 
pany is significant not only by reason of the incomplete and inchoate 
character of the concession claimed, but also by reason of the extensive 
scope of the privileges of exploitation which would have been established 
under this concession, both against Turkey and, by wubtegation; against 
. the new State of Iraq. 


THE STRAITS 
The fourth article of the Turkish National Pact reads as follows: 7 


The security of the city of Constantinople, which is the seat of the 
Caliphate of Islam, the capital of the Sultanate, and the headquarters . 
of the Ottoman Government, and of the Sea, ‘of Marmora must be 

^ protected from every danger. Provided this principle is maintained, 
whatever decision may be arrived at jointly by us and all other Gov- 
ernments concerned, regarding the opening of the Bosphorus io the 
commerce and traffic of the world, is valid. 


'The.attitude of the Turkish delegation, pursuant to this article, was cited 
by Ismet Pasha, just before the break in the negotiations in February, 1923, 
as evidence of his disposition to conciliate the Allies in every possible way. 
He said: 8- 


We have abandoned the principle of the closing of the Straits, & 
‘principle which, as has been proved by past experience, is historically 
that which most adequately secures the safety of our capital, and we 
have agreed that the waters of the Straits shall be open to the ships 
of all nations. Further, in spite of the fact that in many cases where 
both shores of an open waterway belong to a single Power, that Power 
retains by usage the right of fortification, we have agreed in the present 
instance to demilitarization. 

We have also abandoned our request regarding the maintenance of 
: a garrison in the Gallipoli peninsula. 


. Irrespective of the bearing of the attitude of the Turkish delegation 
regarding the Straits on the question of their disposition to conciliate the 
Allies, it appears that Turkey, in consenting to the convenient régime which 
was adopted for securing the freedom of the Straits, did in fact render the 
security of her former capital largely dependent upon the good faith of the 
Allies and the efficacy of the measures which may be recommended by the 
Council of the League of Nations. The principal promina of this régime 
may be indicated briefly. 

Merchant vessels, including hospital ships, yachts and fishing vessels, 
and non-military aircraft, are in time of peace, and also in time of war if 
Turkey is neùtral, to be allowed free navigation and passage of the Straits 
without. formalities and without charges except for services rendered. In 

1 Toynbee, op. cit., p. 210. 

3 Turkey No. 1 (1923), Lausanne Conference on Near Eastern Affairs 1922-1923, Cmd. 
1814, p. 838. 
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time of war when Turkey is a belligerent, neutral merchant vessels and non- 
military aircraft not assisting the enemy are to be accorded the same freedom 
of navigation and passage ds in time of peace, subject to the exercise by 
Turkey of the right of visit and search and of other rights under interna- 
tional law. . Turkey will be free, when she is a belligerent, to take measures 
to prevent the use of the Straits by enemy vessels, but such measures must 
not be of a nature to prevent the free passage of neutral merchant vessels 
and Turkey must provide the necessary instructions or pilots for such vessels. 

Warships, including fleet auxiliaries, troopships, aircraft carriers, and 
military aircraft, are in time of peace to be accorded the same privileges as 
merchant vessels, subject to the restriction’ that the maximum force sent 

. by any one Power into the Black Sea must not exceed that of the most 
powerful fleet of the littoral Powers of the Black Sea, actually in the Black 
Sea and in active commission; provided, however, that the Powers reserve 
the right to send into the Black Sea at any time a force of not more than 
three ships, none of which shall exceed ten thousand tons. In time of war, 
when Turkey is neutral, the same rules are to apply to the navigation and 
passage of warships as in time of peace, except that the limitations imposed 
cannot be allowed to prejudice the exercise of belligerent rights in the Black 
Sea. Turkey, on the one hand, cannot as a neutral take measures which 
are likely to interfere with navigation through the Straits, and, on the other 
hand, no hostile act can be committed in the Straits. In time of war, when 
Turkey is belligerent, neutral warships are to be accorded the same rights 
as in time of peace, but they will enter the Straits at their own risk and must 
submit to investigation as to their character. The measures taken by 
Turkey to prevent enemy ships and aircraft from using the Straits must not 
be of such a nature as to prevent the free passage of neutral ships, and 
Turkey must provide the necessary instructions or pilots. 

The Zone of the Straits as defined in the commission is to be demilitarized. 
Within this zone, except for a garrison of 12,000 men, as arsenal, and a naval 
base at Constantinople, there are to be in time of peace no fortifications, no 
permanent artillery organization, no submarine engines of war other than 
submarine vessels, no military aerial organization, no naval base, and no 
armed forces other than the police and gendarmerie necessary for the main- 
tenance of order. Turkey will, however, retain the right to transport her 
armed forces through the demilitarized zone, and the Turkish fleet will 
have the right to anchor in the Turkish territorial waters within the zone. 
It is, moreover, contemplated that in case of war, Turkey or Greece, in 
pursuance of belligerent rights, may modify the provisions of demilitariza- 
tion; in such case the régime laid down in the convention is to be reéstab- 
lished upon the conclusion of peace. 

The observance of the provisions relating to the passage of valga and 

. military aircraft is to be assured by an International Straits Commission 
. to be established at Constantinople under the auspices of the League of ` 
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Nations, with a membership including a representative of Turkey, as chair- 
' man, and representatives of France, the British Empire, Italy, Japan, Bul- 
garia, Roumania, Russia and. the Serb-Croat-Slovene State, and also a 
representative of the United States if this country adheres to the convention. 

If the freedom of navigation or'the security of the demilitarized zone be 
imperiled by a violation of the provisions concerning the freedom of passage, ` 
or by surprise attack or act or threat of war, the contracting parties and, 
in any case, France, Great Britain, Italy and Japan, without prejudice to 
their rights and obligations under the Covenant of the League of Nations, 
are to meet such violation, attack, or act or threat of war by all the means . 
that the Council of the League sf Nations may decide upon for the purpose. 


REPARATIONS d 


as the ees of Peace signed at Sàvres on Auri 10, 1920, the Allied 
' Powers, recognizing that the resources of Turkey, after the territorial rear- 
rangements provided for in the treaty, were “not sufficient to enable her to 


make complete reparation" and “desiring to afford some measure of relief ^ 


and assistance to her" (Article 231), agreed that all the resources of Turkey, 
except revenues conceded or hypothecated to the Ottoman Public Debt, 
should be placed at the disposal of a financial commission to be designated 
by the Allies and that, due regard being had to the financial condition of 
‘Turkey and the necessity for providing for the essential expenses of its 
administration, these resources, after the payment of the salaries and cur- 
rent expenses of the commission and the ordinary expenses of the Allied 
forces of occupation to be maintained in Turkish territory aiter the coming 
into force of the treaty, should be applied, as need might arise, first to the .. 
payment of the expenses of the Allied forces of occupation since October 30, 

1918, and, secondly, to the payment of indemnities on account of the claims . 
of the Allied Powers for the losses suffered by their nationals during the 

war (Article 236). Among the resources to be placed at the disposal of the 

Financial Commission were mentioned (in Article 253) the sums in gold 

which were to be transferred by Germany and Austria under the provisions. 
of Article 259 (1), (2), (4) and (7) of the Treaty of Versailles and Article 210 

(1) of the Treaty of St. Germain. 

` In tke Treaty of Lausanne (Article 58) Turkey and the other contracting 

Powers, except Greece, reciprocally renounce all pecuniary claims for the 

Joss and damage suffered: by them and their respective nationals as the 

-result of acts of war or measures of requisition, sequestration, disposal, or 

confiscation between August 1, 1914, and the coming into force of the Treaty 

of Peace. Turkey renounces in favor of the other contracting parties, 

except Greece, any right to the sums in gold, approximately twenty-five 

million dollars, transferred by Germany and Austria under Article 259 (1) 

of the Treaty of Versailles and Article 210 (1) of the Treaty of St. Germain. 

` Turkey also renounces all claim'to the repayment of the sums, approximately 
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, twenty-five Hiin dollars: paid for the warships oded in England by the 

Ottoman Government before the war and requisitioned by the British 

Government in 1914.' As between Turkey and Greece the question of _ 
: reparations is disposed òf by thò provision, in Article 59, that Greece 

recognizes her obligation to indemnify Turkey but that Turkey, in view of 
. the financial condition of Greece, relinquishes her claim. There is nothing 
in the Treaty of Lausanne to indicate that the Allies ever proposed to take 
over the entire resources of Turkey for an indefinite period and apply. them 
' to the payment of reparations. 

. When the question of reparations eame up for discussion at Lausanne, 
Ismet Pasha announced that the Turkish delegation stood ready to compare 
the respective amounts of damage suffered by Turkey and the Allies and to 
pay any balance which might be shown against Turkey. He intimated, 
however, that'in the opinion of the Turkish delegation the devastations 
wrought by the Greek armies in Turkey might be found, upon investigation, 
to be more than sufficient to wipe out any claim of the Allies on account of | 
reparations. The final agreement under which fifty million dollars were 
made available for the reparation of the war losses suffered by tho nationals 
of the Allied Powers other than Greece was without doubt due less to a 
deliberate striking of a balance between Allied and Turkish claims than to 
the fortuitous cireumstance that the sums released by Turkey were already 
in the hands of the Allies. 

The moderation of the provisions in the Treaty of Lausanne on the 
subject of reparations, as contrasted with the provisions in the Treaty of 
Sévres on the same subject, is as significant as it is striking. This modera- 

tion may have been due in part to a genuine conversion of the Allies to 
. the belief that the earlier treaty was not wholly fair to the Turks. A . 
. more important element in the explanation was. undoubtedly the fact that 
between the dates of the Armistices of Mudros and Mudania Turkey had 
ceased to be a suppliant for peace at the hands of the Allies and had become, 
not only a victor over Greece, but an adversary prepared to oppose the 
Allies by force of arms rather than submit to more than a certain maximum 
of sacrifices which had been indicated in the National Pact. 


GENERAL OBSERVATIONS 


The moderation noted in the provisions regarding reparations is equally 
present, though less striking, in the other provisions of the settlement of 
Lausanne. That it was in fact moderation, and not surrender to Turkish 
demands, is indicated not only by the liberality of the régime established 
regarding the Straits and by the substantial character of the safeguards 
provided for the non-Moslem minorities and for foreigners residing in Tur- 
key, but also by the fact, which is sometimes overlooked, that by the.terms 
of the settlement Turkey loses the major portion of the territory of the 


? Turkey No. 1 (1923), Cmd. 1814, p. 625. 
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former Ottoman Empire. The Turkish delegates had, on the whole, good 
reason to be pleased with what they accomplished at Lausanne, but their 
success was due as much to the thoroughness of their preparation and to the 
single-mindedness of their devotion to the principles consecrated in the 
National Pact as it was to the realization of the Allies that Turkish armies 
were ready to renew fighting at a moment’s notice and that public opinion 
in the Allied countries would not countenance further sacrifices of men and 
money .for the enforcement of the maximum demands made upon Turkey. 

At. the concluding session of the Conference of Lausanne Ismet Pasha 
expressed his gratification at the happy issue of the negotiations, which, he 
said, had been “‘conducted on a footing of equality." The Turkish plenipo- 
tentiaries, he continued, had not failed to point out on every occasion that 
their country was worthy of the full and complete independence enjoyed 
, by all civilized countries. They were going to sign the Treaty of Peace in 
the belief that it was based. upon the recognition of the equality and inde- 
pendence of Turkey and they were determined to apply its provisions 
loyally. 

With the Treaty of Peace and the other parts of the settlement diiy 
brought into force, Turkey will now have the opportunity to make good 
the assurances which she gave in return for her emancipation. In view of 
the novelty and difficulty of the tasks with which she is confronted, espe- 
cially since the proclamation of the Republic and the abolition of the Cali- 
phate, it will probably be necessary for some time to come to judge her 

more by’ her evident intentions than by her accomplishments. During 
this time there will no doubt be frequent occasions for the invocation of thé 
good offices of the Ministry of Foreign Affairs for the adjustment of difficul- 
ties arising in connection with administrative acts or judicial decisions. It 
is to be hoped that these occasions will steadily decrease in frequency, and 
that Turkey. will soon succeed in proving to the satisfaction of all concerned 
her ability, as well as her desire, to fulfil all the obligations incumbent 
upon. her under that régime of international law which she urged at Lau- 
sanne as the only proper basis for the regulation of her dealings with foreign 
Powers and their nationals. 


THE LONDON CONFERENCE ON THE APPLICATION OF Tos 
i DAWES PLAN! 


By George A. Finca 
. Managing Editor 


The Dawes plan for recovering the reparation debt of Germany to the 
Allies under the Treaty of Versailles? was gccepted by all of the interested 
parties at London on August 16, 1924, and certain agreements necessary to 
enable the plan to be brought into operation were drawn up and initialed. 
Formal signatures to them were attached on August 30th after the French 
Parliament had approved the work of the conference on August 24th and 
` 26th, and the laws for carrying the plan into effect had been passed by the 

German Reichstag on August 29th. The process of putting the plan into 
operation was thereupon promptly started. Immediately after the signa- 
tures had been attached on August 30th, the French Government issued 
instructions for the evacuation of a section of the Ruhr, and the Reparation 
Commission on the same day announced the appointment of the principal 
officials who are to administer the plan, namely, the Agent General for 
Reparation Payments, Mr. Owen D.Young of the United States, ad interim 
(the appointment of Mr. Seymour Parker Gilbert, formerly Assistant 
Secretary of the United States Treasury, as the permanent Agent General 
was announced September 4th); Trustee of the Railway Bonds, M. Dela- 
croix of Belgium; Trustee of the Industrial Debentures, Signor Nogara of 
Italy; Commissioner of Controlled Revenue, Mr. Andrew McFadyean of 
Great Britain. Two days later, namely, on September Ist, the first instal- 
ment of twenty million (20,000,000) gold marks, due from Germany under ` 
_the plan, was paid to the Agent General for Reparation Payments, and the 
second instalment was promptly paid ten days later. On September 4th, 
. the restrictions placed upon the movement of persons, goods and vehicles 
between occupied and unoccupied Germany were removed, and four days 
later the eastern customs line between the same territories was abolished. 
On September 10th, the first of the Ruhr political prisoners were set at 
liberty: ` 

Negotiations lasting exactly one month were required to reach the agree- 
ments for putting the Dawes plan into operation. The London Conference 
opened on July 16th and the agreements were completed and ready for 


1 The official proceedings of the conference are not available at the time of writing this 
. article. For the facts and information contained herein, use has been made of the London 
Times for July and August and the first half of September, especially the daily accounts of 
the conference published during its sessions. 
2 For a summary of the Dawes plan, see the article in our last issue, July, 1924, pp. 419-435. 
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signature‘on August 16th. ' In its organization and procedure the conference 
resembled in some respects the Conference at Versailles in 1919. It was 
divided into two stages, first, che discussions between the Allies, and sec- 
_ ondly, the negotiations with the Germans. In the first stage, the Allied 
countries having a direct interest in reparation payments by Germany took 
part, namely, Belgium, British Empire (with the British Dominions and 
India represented by one delegate alternating on the panel system), France 
and Italy, who were represented by their Prime Ministers, Greece, Japan, 
Portugal, Rumania and the Serb-Croat-Slovene State, who were represented 
by their diplomatic envoys at London. The United States was represented : 
by its ambassador at London, ‘with especialy limited powers, but he did 
not sign any of the agreements. 

Mr. Ramsay MacDonald, the British eg was elected President; . 
and Sir Maurice Hankey, Sactetany-General, The program adopted was . 
contained in a Franco-British memorandum of July 9th;? and the topics on 
it were assigned to three committees to consider and report, respectively, 
upon first, the procedure of declaring Germany in default under the Dawes 
plan, and the measures to be taken in such event; second, a plan by which 

' German economie and fiscal unity should be restored; third, methods of . 
making transfers of payments and deliveries in kind from Germany to the : 
creditor countries. A legal committee was later appointed to report upon 
the proper arrangements to be made with.Germany for putting the Dawes 
report into operation without running counter to the Treaty of Versailles, 
'and upon provisions for modifying the Dawes report, if necessary, and z 
interpreting it after it became operative. 

'The work of the committees was finished and their reports approved on 

. August 2nd,* when an invitation was sent to Germany to attend the con- 
ference. The second stage began on August 5th, when the German delega- . 
tion, headed by Chancellor Marx, arrived; but here the resemblance to the 
Versailles Conference disappeared. Mr. MacDonald informed the Germans 
that there was & common desire to attach signatures only after discussions 
in which every party had been fairly heard. He handed them copies of the 
committee reports previously agreed upon and invited them to subinit 

. comments in writing. After this was done, the German comments were 

classified and referred to the original committees of the conference, which 
were reconstituted with German members to deal with the German emenda- 
tions. ` In summarizing the work of the conference at its closing session on 

August 16th Mr. MacDonald referred to this phase of it as follows: 

3 Printed in British parliamentary paper, Misc. No. 12 (1924). For the correspondence 
concerning a previous program which met with vigorous opposition in France, see Misc. 
No. 10 (1924). 
^;  *'The text of the reports-of the First and Third Committees is printed in the London 
Times, Aug. 4, 1924, p.13. Asummary of the report of the Second Committee is printed . 


in the Times, July 29, p. 12. The text'of two reports by the Committee of Jurists is printed 
in the Times, July 29, p. 14, and Aug. 4, p. 13. ‘ 
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I believe we have given Europe something better than an agreement 
drafted by lawyers and printed on paper—we all negotiated, discussed, 
put ourselves in each other's shoes. That'is the greatest advance we 
have made, even when, in the end, one side or the other has been dis- 
appointed with the result. We are now offering the first really nego- 
tiated agreement since the war; every. party here represented is morally 
bound to do its best to carry,it out, because.it is not the result of an 
ultimatum. We have tried.co meet each other as far as the public 
opinion of the various countries would allow us. This agreement may 
be regarded as the first Peace Treaty, because we sign it with a feeling 
that we have turned our backs on the terrible years of war and war 
mentality.’ 


The conference had to deal with numerous questions, some of an intricate 
technical nature involved in the practical operation of the Dawes plan, 
which could be and were solved by the experts on the committees, and 
others of an important political character which could only be decided by 
the heads of government in council. In the Inter-Allied stage of the con-. 
ference, the question of declaring a German default in the execution of 
the Dawes plan was the most difficult to solve. The British Government 
entered the conference in its antipathetic attitude toward the Reparation 

, Commission, and seemed determined that the commission should not be 
vested with the power of declaring Germany in default under the Dawes 
plan, which it was argued exceeded the Peace. Treaty provisions in the 
matter of deliveries in kind. France seemed equally determined to maintain 
the powers vested in the Reparation Commission by the Treaty of Versailles, 
seeking to keep the Dawes Committee within the position which it tech- 
nically occupied, namely, that of a subordinate agency appointed by a 
Reparation Commission. 

During the second stage of the conference, the overshadowing uea 
was the military evacuation of the Ruhr. The German delegates naturally 
wished this to come about as soon as possible, and suggested six months as 
the maximum period during which evacuation should be accomplished. 
The British Government, although it did not take a formal part in these . 
negotiations, informally made the military evacuation of the Ruhr a sine 
que non of her signature to the London agreements, and took the ground 
that military evacuation should take place concurrently with the economic 
evacuation. The French and Belgian Governments were disinclined to give 
_up their hold on the Ruhr until the successful working of the Dawes plan 
had been demonstrated, and. proposed two years as the maximum time 
within which their military forces should be withdrawn.. In this connection, 

; the French and Belgians also proposed that a few thousand of their na- 

tionals should be retained in thé employ of the railways in the Ruhr for the 

security of their troops in the event of a German strike, and to be usea as a 

, hucleous in case reoccupation became necessary. 


5 London Times, August 18, 1924, p. 16. 
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As will be seen in the following analysis of the agreements, the main 
questions in dispute were compromised. The Reparation Commission 
retains jurisdiction of the question of German defaults, but an American 
is to be added when the commission is considering any point relating to tlie 
Dawes report, and the provisions of the Treaty of Versailles are amended 
so as to provide for appeals to an arbitral commission from decisions of the 
commission upon German defaults either under the Treaty or the Dawes 
plan. The complete military evacuation of the Ruhr within one year was 
promised by France and Belgium, and they gave up their demand for the . 
retention of employees on the German railways. : 

The documents embodying the arrangments of the COH eren at London 
consist of a protocol stating the general results, and four annexed agree- 
ments: (I) between the Reparation Commission and the German Govern- - 
ment, containing their respective undertakings to put the Dawes plan into: 
effect; (II) between the Allied Governments and the German Government, 
concerning Agreement No. I; (III) between the Allied Governments and 
Germany, enumerating the various steps to be taken on either side in order 
to, put the plan into execution; (IV) an agreement between the Allies 
amending Annex II to the reparation clauses of the Treaty of Versailles. 

By Agreement No. I, which was signed on August 9th,’ the German 
Government undertakes to enact and enforce the laws and regulations 
required to carry out the recommendations of the Dawes plan, especially 
concerning the establishment of the bank of issue, the German railways, 
industrial debentures, and the control of the. revenues assigned as security 
for the reparation annuities. On its part, the Reparation Commission 
agrees to take proper measures to facilitate the issue of the German loan 
required by the Dawes plan, and to make all financial adjustments necessary 
to give effect to the plan. 
: By Agreement No. II, the Allied Governments and Germany agree to 
submit to arbitration all disputes which may arise between the Reparation 
Commission and Germany with regard to the interpretation of Agreement 
No. I, the Dawes plan, or the German legislation enacted in execution of . 
that plan. The arbitral body is to consist of three members appointed for 
five years, one by the Reparation Commission, one by the German Govern- 
ment, and the third by agreement between them, or, failing such agreement, 
by the President of the Permanent Court of International Justice. The 
agreement then deals with, the functions of the Transfer Committee, and 
provides a system of arbitration for the settlement of kx dos relating to 
‘this section of the Dawes report. 

The Dawes plan provides that all reparation payments are to be deposited 


* The text of the protocol and agreements is printed in the London Times, Aug. 18, 1924, 
pp. 15-16. As soon as an official text is available, it will be printed in the SUPPLEMENT 
. to the JOURNAL. : 

7 The other three agreements were initialed Aug. 16th and signed Aug. 30th. 
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in the bank of issue to the credit of the Agent for Reparation Payments, 
who may withdraw them only under the direction of the Transfer Com- 
mittee, which is composed of an American, French, English, Italian and 
Belgian member, with the Agent for Reparation Payments as chairman. 
The Transfer Committee is empowered by the plan to apply the bank 
balances (a) to payments for deliveries in kind; (b) to convert them into ` 
foreign currencies for remission in accordance with the instructions of the 
: Reparation Commission; and (c) to invest them under certain conditions 
` in bonds or other loans in Germany. 8 d 

In this connection it should be noted that the Treaty of Versailles enu- 
merates the produets which may be demanded in kind and limits the period 
during which they are to be delivered. Under the treaty, coal and coke. 
deliveries expire in 1930, and dyestuffs and chemicals in 1925. The Dawes 
Committee gave special attention to the question of deliveries in kind, 
which, it said, are not really distinguishable from cash payments in their 
financial effects. The committee recommended the continuance of such 
deliveries of the natural products of Germany and of exports which do 
not entail the previous importation into Germany of a large percentage 
of their value. If not carried too far, the Dawes Committee thought 
that such deliveries would .create a greater export surplus by stimulat- 
ing German productivity and keep the reparation transfer as large as 
possible.? 

By London Agreement No. II, Germany recognizes the right of the Trans- 
fer Committee to employ reparation funds to make payments for deliveries 
in kind on customary commercial conditions of any commodities or service, 
regardless of the limitations fixed by the Treaty of Versailles either as to the 
nature of the products or the time of delivery. Provision is also made for 
continuing deliveries in kind of the products enumerated in the Treaty of 
Versailles after the fulfilment by Germany of her treaty obligations. It is 
stipulated, however, that the programs for both classes of deliveries shall 
be fixed with due regard to the possibilities of. production in Germany, to 

‘the position of her supplies of raw materials and to her domestic require- 
ments in so far as is necessary for the maintenance of her social and economie 
life and also with due regard to the limitations set out in the Experts’ Report. 
Disputes as to these programs of deliveries will be referred to an arbitral 
“commission of three members, appointed in advance for a definite period 
by agreement between the Reparation Commission, acting unanimously, 
and the German Government, or, in default of agreement, by the President 
of the Permanent Court of International Justice. The chairman of this 
commission is to be a citizen of the United States. The same commission is 
given power to consider and act upon complaints of wilful diserimination or 
obstruetion on the part of the German Government or its nationals in the 


3 Annex 6 to the Dawes Report, British penamenay paper, Cmd. 2105, pp. 110-112. 
? Cmd. 2105,.pp. 33 et seq. 
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matter of commercial contracts between the Allied Governments or their 
nationals and the German suppliers of deliveries in kind. , 
To determine the procedure of placing orders and the conditions for carry- 
ing out deliveries in kind, the London agreement. constitutes a special 
committee of six, composed of three Allied representatives to be appointed 
by the Reparation Commission, and three members to be appointed by the 
German Government, with power to select a neutral additional member in : 
the.event'of a difference. This special committee also has certain advisory 
functions in regard to facilitating deliveries in kind, limiting their anti- 
economic character, and recommending measures to enforce the prohibition 
of the Dawes report against the reéxportation of such deliveries. 
Article VI of Annex 6 to the Dawes report gives the Transfer Committee 
.the,power to transfer marks to private individuals for the purpose of making 
purchases of a permanent character in Germany from a schedule of property 
to be agreed upon between the Transfer Committee.and the German Gov- 
ernment. In arriving at such agreement, the report states that the German 
Government shall be required to have due regard to the necessity for 
making maximum payments to its creditors, but it shall also be entitled to 
have regard to maintaining control over its own internal economy. The 
London agreement provides that differences of opinion which may arise 
between the Transfer Committee and the German Government regarding 
the execution of this section shall be referred to an arbitrator to be chosen 
by ‘agreement between the two parties, or, in default of agreement, to be 
nominated by the President of the Permanent Court of International Justice. 
. Article VIII of Annex 6 of the Dawes report provides that in the event of 
. concerted financial maneuvers, either by the government or by any group, 
for the purpose of preventing transfers, the Transfer Committee may take . 
such action as may be necessary to defeat such maneuvers. The London 
agreement provides that if the Transfer Committee is equally divided as to 
whether such concerted. financial maneuvers have been set on foot, the 
question shall be’ referred to an independent and impartial arbitrator, 
selected by the Transfer Committee in agreement, or, in default of an agree- 
ment, by the President of the Permanent Court of International Justice. 
Majority decisions of the Transfer Committee taken under this article, 
and under Article X ‘of the same Annex, which limits the accumulation of : 
funds at the disposal of the Agent General for Reparation Payments, may 
' be appealed by a member of the minority to an arbitral tribunal, consisting 
of three financial experts to be selected unanimously by the Transfer Com- 


mittee, or, failing unanimity, by the President of the Permanent Court of. . . 


International Justice. This tribunal i is to include a citizen of the United 
: States, who shall act as chairman. 

London Agreement No. II provides finally that if any interested govern- 
ment, Allied or German, considers that a defect exists in the technical work- 
ing of the Dawes plan which can be remedied without affecting substantially 
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the principles of the plan,.it may submit the question to the Reparation 
‚Commission, and that body is required to take the advice of the Agent 
General for Reparation Payments, the Trustees for the Railway and Indus- 
trial Mortgage Bonds, the Railway and Bank Commissioners, and the Com- . 
missioner of Controlled Revenue, acting as a committee. If, after receiving 
the report or reports of this committee, the Reparation Commission arrives 
at a unanimous decision, which-is accepted by the German Government, 
the necessary measures will be carried into effect without delay. If the 
Reparation Commission is not unanimous, or, if its unanimous decision is 
not accepted by the German Government, any of the interested parties may 
submit the question to a committee of three experts, chosen by agreement 
between the Reparation Commission deciding unanimously and the German 
. Government, or, in default of such agreement, by the President of the Per- 
manent Court of International Justice. .The provisions of this paragraph 
do not cover any question in regard to the disposal of the funds paid to the 
‘ account of the Agent/General for Reparation Payments, or to any matter 
which falls solely within the competence of the Transfer Committee. . 

Agreement No. III of the London Conference provides that the Dawes 
plan will be considered as having been put into execution by Germany when 
certain measures have been taken as prescribed in the decision of the Repara- 
tion Commission of July 15, 1924,” i.e., the voting and promulgation of the 
laws necessary to the working of the plan and the installation of the execu- 
tive and controlling bodies provided by it; the constitution of the bank 
and railway company, the deposit with trustees of certificates representing . 

. the railway bonds and industrial debentures, and the conclusion of contracts 
assuring the subscription of the loan. 

The agreement states that the fiscal and economic unity of Germany will 
be considered as having been restored, as required by the Dawes plan, when 
the Allied Governments have removed all vetoes on German fiscal and 
economic legislation imposed since the occupation of the Ruhr, reestablished | 

. the German authorities in the economic and fiscal administration of the ` 
territories then and since occupied, reformed the administration of the 
Rhineland territories to accord with the agreement of June 28, 1919, restored 

‘to their owners the industrial, agricultural, and other undertakings seized 
during the Ruhr occupation and withdrawn all special organizations estab- 

. lished to exploit them, and removed all restrictions on the movement of 
persons, goods and vehicles, except as provided by the Rhineland agreement 
of June 28, 1919. * ul . E 

"The following dates are specified in the agreement upon which the various 
steps are to be taken in order to bring the Dawes plan into full operation 
by October 5, 1924: 1 . 


10 For the text of this decision, see the London Times, July 17, 1924, p. 14. 
3 As the conference lasted beyond the time originally contemplated in the draft agree- 
ment, the dates specified were extended seventeen days by the protocol. 
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ET 15th. The German laws to be promulgated and the Agent Gen- 
eral for Reparation Payments to assume his duties. 

August 23rd. Eight days after the promulgation of the German laws, 
the customs barrier between occupied and unoccupied Germany to cease. 

September 5th. Twenty days after the same event, the restrictions 
imposed since January 11, 1923, on movements of persons, goods and 
vehicles between occupied and unoccupied Germany to be removed. 

September 20th. The other measures prescribed in the decision. of the 
Reparation Commission of July 15th to be fulfilled. 

_ October 5th. The Allied program for the restoration of Germany’s fiscal 
and economie unity to be fulfilled. 

Remittances to the Agent General for Reparation Payments are to be 
made by Germany every ten days, in such amounts as will place in his hands 
each month one-twelfth of the first annuity provided by the Dawes plan, 
the first remittance to be made on August 15, 1924. ` Until the economic and 
fiscal evacuation of the Ruhr has been completed, provision is made for 
deducting from the German payments the amounts of collections and 
charges levied by France and Belgium, including the net profits of the rail- 
ways, less an allowance of two million gold marks per month to cover the 
cost of collection. The amounts of such collections and. charges are to be 
paid by the French and Belgian occupying authorities to the Agent General 
for Reparation Payments. Provision is also made for deducting from the 
German payments the amount of receipts from the British Reparation 
Recovery Act and similar acts of the Allied Governments, and of the paper 
marks supplied to the armies of occupation. 

Upon the fulfillment of the measures to be taken by September 20th, 
the railway system of the Reich will be transferred to and operated.by the 
new company provided by the Dawes plan. Beginning October 5th, the 
lines operated by the French and Belgian Regie will be worked on account 
of the new company, under the control of a Railway Organization Com- 


mittee, and upon the signature of the present agreement the details of the. 


actual transfer are to be worked out between the regie and the committee 
so that the transfer will be completed by November 20th. 

The agreement grants an amnesty for political offenses committed in 
occupied territories since January 11, 1923, except crimes against life result- 
ing in death; and for the remission of all sentences and penalties imposed 
. for them, except that fines already paid will not be reimbursed. Mixed 
commissions set up by common agreement will be utilized to solve any dis- 
agreements growing out of the fulfillment of these provisions. 

Any disputes between allied merchants and the German authorities, 
arising out of the change of régime, will also be decided by mixed commis- 
sions. 

‘Finally, the agreement provides that the Permanent Court of International 
Justice will settle all disputes which may arise between the Allied Govern- 
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ments, or any one of iens and Germany; which can not be settled by 
negotiation. 

The fourth agreement of the London Conference provides for the modifi- 
cation of Annex 2 to Part VIII of the Treaty of Versailles, with reference to 
declarations of default and sanctions. As under the treaty this Annex may 
be amended by the governments represented upon the Reparation Com- 
mission, Germany is not a party to the present agreement. The agreement 
provides that a citizen of the United States shall be added to the Reparation 
Commission when it is deliberating on any point relating to the Dawes 
Report. He is to be appointed for five yearg by the Reparation Commission 
acting unanimously, and lacking unanimity, the appointment is to be made 
by the President of the Permanent Court of International Justice (new 
paragraph No. 2 A). 

Another new paragraph (No. 16 A), is to be inserted in the Annex pro- 
viding that if the decision of the Reparation Commission upon any applica- 
tion that Germany be declared in default in her obligations, either under 
the Treaty of Versailles or the Dawes Report, has been taken by a majority, 
any member who has participated in the vote may within eight days appeal 
from the decision to an arbitral commission of three members, to be ap- 
pointed in the same manner and for the same period as the American mem- 
ber on the Reparation Commission. The adoption of this amendment 
made necessary a modification of Paragraph 17 of Annex 2, to bring it into 
conformity with the new procedure. 

The London agreement next deals with the question of the sanctions which 
may be imposed on Germany under Paragraph 18 of Annex 2 of Part VIII 
of the Treaty of Versailles. It was under this paragraph that France, 
Belgium and Italy claimed and exercised the right, without the concurrence 
of Great Britain, of going into the Ruhr to compel Germany to meet her 
reparation obligations. It reads as follows: 


The measures which the Allied and Associated Powers shall have the 
right to take, in case of voluntary default by Germany, and which 
Germany agrees not to regard as acts of war, may include economic and 
financial prohibitions and reprisals and in general such other measures 
as the respective governments may determine to be necessary in the 
circumstances. 


Article 2 of the London agreement stipulates that sanctions will not be. 
imposed on Germany in pursuance of Paragraph 18 of Annex 2 "unless a 
default within the meaning of Section III of Part I of the report of the said 
Committee of Experts [Dawes Report] has been declared under the condi- 
tions laid down by the said Annex as amended in conformity with this 
agreement." 

Section III of Part I of the Dawes Report is rather curiously worded. ‘Tt 
begins with a statement that political guarantees and penalties and ques- 
tions of military occupation fall outside the committee’s jurisdiction, and 
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then proceeds to define the conditions and manner in which. the sanctions’ 
of this nature already imposed may be reimposed. ‘The section is short 
and the pertinent paragraphs read as follows: 


` IIL MILITARY AsPECTS— Contingent Sanctions aha Guarantees: Tf - 


political guarantees an~ penalties intended to ensure the execution of > ` 


. the plan proposed are considered desirable, they fall outside the Com- 
mittee's jurisdiction. 
Questions of military occupation are also not within our terms of ' 
reference. 
It is however our duty to point out clearly that our reak are 
based. on the assumption that economic activity will be unhampered 
. and unaffected by any foreign organization other than the controls 
herein provided. Consequently, our plan is based upon the assumption. 
that, existing measures, in so far as they hamper tliat activity, will be 
withdrawn or sufficiently modified so soon as Germany has put into 
execution the plan recommended, and that they will not be re-imposed 
. except in the case of flagrant failure to fulfil the conditions accepted by 
common agreement. In case of such failure it is plainly for the creditor 
Governments, acting with the consciousness of joint, trusteeship for the 
"financial interests of themselves and of others who wili have advanced 
money upon the lines of the plan, then to determine the nature of 
sanctions to be applied and the method of their rapid and effective 
application.” - 


It will be noted first that Paragraph 18 refers to sanctions in case of 
“voluntary default" by Germany, while Section TI refers to them in case 
of “flagrant failure" to fulfil accepted conditions. This difference of ter- 
minology was the subject of discussion in the British Parliament on August 
5, 1924, and Prime Minister MacDonald there gave an interpretation of the 
word "flagrant," which,.it is reported," was accepted by the “Council of. 
Fourteen" (Allied Premiers and Ministers) at London on August 7th, but 

the interpretation does not appear in the published documents. ` Mr. 
“MacDonald’s definition, given to the House of Commons on August 5th; 
was as follows: ] 
'The default which is. & serious one, and which comes before the 
Reparation Commission; is a large general default, a default which 
cannot be judged to be a mechanical default, a default which it can be 
alleged and about which evidence can be presented, —‘This could not 
have taken place unless there was a conspiracy in high places to throw 

off obligations undertaken in August, 1924, by the German Government 

to put this report into operation.” 4 


| The London agreement then provides, in case & default haa been declared 
in accordance with the conditions proviously apone that. 


9? Cmd, 2105, pp. 18-14. E 

18 London Times, Aug. 9, p. 10. 

1 This wording, which appears in the London Times of Aug. 9, p. 10, is slightly different 
from the report of Mr. MacDonald’s statement in the House of Commons published in the 
Times of us 6, p. 6, column 4. ] ‘ 
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The signatory governments, acting with < ae consciousness of joint 

trusteeship for the financial interests of themselves and of the persons 

who advance money upon the lines of the said plan, will confer at once 

on the nature of the sanctions to be applied and on the method of their 
rapid and.effective application. 


Tt will now be observed that while this article follows generally the wording 
of the last half of the third paragraph of Section III of the Dawes Report, 


. ‘it contains a very material and important modification. Section III seems 


to contemplate that any sanctions to be imposed upon Germany will be 
determined by the creditor governments acting jointly, but the London 
agreement changes this provision to read sé that the creditor governments 
are obligated only to confer as to the nature of the sanctions. 

In the Inter-Allied stage of the London Conference the possible effect 
upon the loan to Germany, recommended by the Dawes Report, of a declara- 


', tion of default by the Reparation Commission was:used as an argument for ` 


taking the power of declaring defaults out of the hands of the commission. 
The situation was thus stated by Mr. MacDonald in the House of Com- 
mons on August 4th: “On the British and American markets confidence 
in the Reparation Commission as a judicial body for declaring default has 
been completely forfeited, and we were informed that so long as it could 
destroy the economy and credit of Germany by a declaration of default 
which, as a matter of fact, might not exist, the security for the loan would. 
be of so little value that the loan would not be subscribed." 1 

When the possibilities of this buga-boo as a political lever had E 
exhausted 1° it was a simple matter for the Allied Governments to agree, as 
they did in the agreement under analysis, that in case sanctions are imposed, 
priority would be given to the service of the loan, not only as regards the 
resources pledged to its service, but as to resources which may arise from 
the imposition of sanctions, and that any dispute arising under the agree- 
ment between the signatories regarding the imposition of sanctions and the 
security for the loan are to be submitted to the Permanent Court of Titer: 
national Justice. 

The agreement finally reserves to the signatory governments all of their 
existing rights under the Treaty of Versailles, unless otherwise stipulated. 

The military, as.distinct from the economic and fiscal, evacuation of the 
Ruhr was considered by the Allies to be outside tke scope of the London 


15 London Times, Aug. 5, 1924, p. 4. 

16 The alleged interference in the négotiations of the so-called *'international bankers," 
was greatly resented in France, and Mr. MacDonald in this connection made the following 
statement on the occasion above referred to: ‘I may take this opportunity of expressing 
‘my regret that it has been so often stated that the difficulties we encountered in this part 
of our work were created by bankers and financiers. They corfined themselves to advising 
as to the state of mind of the investing public, and guided us against coming to agreements 
that would fail to produce the loan required. We are all much indebted to them for His 
information and help they gave us.’ 
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Conference, but the German delegates placed this question at the head of 
their agenda for discussion. It was taken up in separate negotiations 
between the French, Belgian and German plenimotentiaries, and the result 
embodied in an exchange of notes on August 16th in which France and 
Belgium agreed, if the London agreements are carried out in good faith 
by Germany, to proceed to the military evacuation of the Ruhr within a 
maximum period of one year from the date of the agreements. As an 
earnest of their intention to hasten the evacuation, France and Belgium 
decided that the day after the London agreements were signed the military 
should evacuate the zone between Dortmund and Horde in the Ruhr and 
' territories outside the Ruhr octupied since January 11, 1923. In these 
notes the German Chancellor maintained the view ‘‘that the occupation of 
German territories beyond the German frontiers fixed by Article 428 of the 
Treaty of Versailles cannot be recognized as lawful." The British Prime 
Minister also wrote a letter to the French and Belgian Premiers in which he 
took note of the agreement with Germany, reiterated the position of the 
British Government as to the illegality of the occupation of the Ruhr under 
the Treaty of Versailles, and urged that the evacuation be hastened as 
much as possible '*as, in the opinion of the British Government, the con- 
tinued occupation may prejudice the working of the Dawes plan, and jeop- 
ardize the arrangements agreed to at the London Conference." 1 

The principle of arbitration, so generously drawn upon by the conference 
to reach agreement when other suggestions of settlement failed, was the 
keynote of the closing speeches of the principal delegates. 

“J should like to impress upon the German people,” said the British 
Prime Minister, “that as the result of this conference we have created a 
system of arbitration, of examination, of revision, which will enable both 
them and us to observe the working of the Dawes plan; to watch projects 
` that may be doubtful in their effects and to come together in a sincere 

desire to rectify mistakes so soon as those mistakes are discovered." 

' In his reply the French Premier said: ‘‘France is happy in seeing that 
you have accepted to write on the front of the London document this idea 
of arbitration which we all hope will be generalized in order to substitute 
for the atrocious rule of war a régime of conventions based upon right and 
legality.” 

The American Ambassador concurred with the following statement: 
“ There is one feature of this settlement which I wish to emphasize, and that 
is the recognition and furtherance of the principles of arbitration for settle- 
ment of international disputes. In my opinion, the greatest hope for the 
peace of the world lies in arbitration and judicial settlement between na- . 
tions, and I am very glad this conference has contributed so much to for- 
ward this plan.” 


17 The notes exchanged are printed in the London Times, Aug. 18, 1924, p. 16, and Mr. 
MacDonald’s letter is in the Times of Aug. 19, p. 10. 
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The conference closed with an expression of hope on the part of the Ger- 
man Chancellor that “the principle of arbitration, to which other speakers 
' have referred, may evermore be applied in regulating the relations of the 
different peoples to each other, and thus help to establish a better adjust- 
ment of affairs." 


9 
Postseriptum 


The contract for the loan. of 800,000,000 gold marks to Germany under 
the Dawes plan was signed at London on October 10, 1924. (New York 
Times, October 11, 1924.) On October 13, 1924, the Reparation Com- 
mission approved a series of decisions to give effect to the terms of the 
loan and declaring that all conditions attached to the Dawes plan had been 
complied with and that the plan is now legally binding on Germany (New 
York Times, October 14, 1924). Subscriptions to the loan were opened 
on October 14 and it was at once oversubscribed (New York Times, Octo- 
ber, 15, 1924). 
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CITIZENSHIP OF MARRIED WOMEN 
ee | i 
' By Cyn D. Hru 
Member of the Bar of the State of Washington 


Many recent comments have been made with respect to the wisdom of 
Congress in passing the Act of September 22, 1922, entitled, ^ An act relative ' 
. to the naturalization and citizenship of married women," commonly known 
, as the Cable Act, and which granted a form of independent citizenship to 
women. Among these comments we find the phrase, “probably accidental 
_ reasons,” and an expressed sentiment that it is “questionable whether the 
majority of the women of this country really wanted the new law," and simi- 
lar suggestions. It has been intimated that the law was passed solely as the 
result of the persuasive efforts of a minority of women.? In many instances . 
little cognizance has been taken of the reasons for, and the actual facts in- 
volved in, the change. 

It is well to reflect upon some of the sos ditione and circumstances. which 
have really made imperative the reform which occasioned the passage of the 
act. Just because error is gray with age, is no reason why it should be re- 
spected. Nor is novelty a reason why it should be accepted. Was this act 
an unwarranted innovation? Can it be considered a step towards allowing 
a woman to take her husband’s name in vain? 

Every developed system of law has been confronted with the question: To 


what éxtent and for what purposes should the law recognize an equality be- __ 


tween man and wife? "The political aspect of this question is pertinent to 
the point at issue. Should the wife's political status be identified with that 
of ber husband in personality and citizenship?’ History tells us that the’ 
' answer to this question has been determined by the institutions of the times. 

' In looking for the reason as a basis for the particular status of the wife, we 
need look to the social and political organization of the people. The children 
of Israel serve: as an illustration of the early independent nations and tribes 
who had prohibitions against intermarriage with aliens. In such a case, 
there was no opportunity for the woman to acquire citizenship by marriage. 


1 42 U.S. Stat. at L. 1021. 

? Sir Robert Younger, in Report of the Select Committee on The Nationality of Married 
Women. (1923), p. 167; Richard W. Flournoy, Jr., “The New Married Women's Citizenship 
Law," 33 Yale Law Jour, (Dec. 1923), 159,169. 


: $ For the purposes of this article it will not. be necessary to distinguish between citizen and ] 


national, citizenship and nationality. Any confusion in the meaning résulsi zing from the con- 
notation of these words as used on the Continent will thus be avoided. They will be used : 
interchangeably. : i 
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A high sense of sintionalisiis Spirit was. foster; d, thereby tending to bolster 
up the political organization. 

The grouping of tribes represented a joa visa Early Roman citizen- 
ship was held only by heads of households in their kin-organized institutions. 
A marriage under the tuş civile, the early strict law, between members of dif- 
ferent households, did not confer. citizenship upon the wife. She had no 
separate status before the law. She came into the potestas of the head of the 
household of which her husband was a member. Under the ius gentium, 
during the period of equity and natural law, citizenship was extended by 
degrees until, at the time of Justinian, all the free subjects of the Roman Em- 
pire obtained the privilege. But marriage tid not affect the citizenship of 
ihe wife; and an alien woman, after marriage, could acquire citizenship as 
though Bho were not married.‘ 

In Northern Europe, the situation was sita to that of early Rome, but 
its evolution took a different course. In early German law, the woman had 
no independent status. She came into the mund of her husband? in a manner 
' similar to the wife of a Roman coming into the potestas of the head of the 
household, as far as citizenship is coneerned. The Canon Law recognized 
the principle of identity of husband and wife. The Common Law attitude 
has been termed the “submergence of the wife's legal individuality” into 
that of the husband. Among the peoples of Europe during the middle ages, 
tribe and kin organization prevailed to a very large degree. 

As intercourse between groups developed, the local laws and customs of 

` the various sections of the country looked with less disfavor upon marriage 

with members of foreign groups. The community property régimes of Ger- 

many and northern France recognized the desirability of having community 

property, in which both spouses were interested, subject to the disposition of 

persons of one nationality. This would avoid inevitable confusion under. 

circumstances where alien property was treated in a different manner than 

. property of citizens. . The importance of this consideration cannot be over- 
estimated. Citizenship was extended to the wife upon marriage. This type 
of local law came to be incorporated into the Code Napoleon,’ and later into 

other Continental codes. 

Such a development was not the case in England. After the Norman con- 
quest, with the land covered by aliens, few disabilities attached to them. 
"When conditions later changed and English sovereigns ruled, a strong na- 
tional spirit resulted. Blackstone tells us that British nationality could only 
- be conferred by birth within the legiance of the Crown. One born under the 

4 Tt is well to note that Gaius, in commenting upon the citizenship of children, used various 
illustrations in which the citizenship of the mother differed from that of the father. Com- 
mentaries, I, sees. 90-92.  ' 

5 Huebner, A History of Germanic Private Law (Philbrick translation, 1918), pp. 584-590; i 

* Maguire, “Suffrage and Married Women's Nationality," 54 Am. L. Rev. 641, 644. 


7 See Brissaud, Manuel d'Histoire du Droit Privé (1908), pp. 92, 108; Code Napoleon, Arts. 
12 and 19, 
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protection of the Crown -owed perpetual allegiance. No British subject 
could be discharged from the obligations and privileges imposed by birth, 
although he go to some far off country and stay an indefinite period. Mar- 
riage did not affect the citizenship of the wife. There was no naturalization 
except by special act of Parliament.’ 

This strict attitude gradually weakened during the period in which na- 
tional interest was attracted to far away colonies and foreign lands. Analien 
wife came to be treated as a British subject if she lived'in Great Britain. 
This particular step was given legislative sanction by the Naturalization Act 
of 1844. Under the provisions of that act, an alien woman became natural- 

‘ized upon marriage to a British subject. British protection was extended to 

- a British woman who married an alien in all cases except during the time of 
her residence in the country of which her husband was a citizen. The privi- 
lege of expatriation, however, was not extended or recognized until 1870.2? 
By the Statute of Naturalization Act of 1870, a British woman took the na- 
tionality of the country.of which her husband was a subject at the time of 
marriage. Thus the rule in France and England came to be the same. Itso 
continued until the change in the French Code in 1889. 

The United States followed a course similar to that of Great Britain. 
There was much hesitation to recognize legally a natural claim to expatria-. 
tion, both because of a strong national spirit developed by the Revolutionary 
War " and because of small population? It was not until 1868, the year of 

' the first of the Bancroft Treaties," that a full privilege of expatriation was 
given by statute.“ Its one limitation is its suspension while the country is at 
war.5 Prior to 1855, the nationality of woman was not affected by her mar- 
riage.5 By the law of that year," an alien woman became an American 
citizen upon marriage to an American citizen. 

The- converse of this proposition, however, was in-confusion until 1907.18 . 

8 Blackstone's Commentaries, Bk. 1, Chap. 10. See Memorandum prepared by the Home 
Office, British Parliamentary Papers, Cmd. 1988 (1923), Appendix VI, Part 3, Sec. 4. 
(Appendices to the. Summary of the Proceedings of the Imperial Conference, 1923.) 

97 & 8 Vict., Chap. 66, sec.16. 

19 33 Vict., Chap. 14. 

H Comments of Mr. Justice McKenna, Mackenzie v. Hare (1915), 239 U. S. 299; this Jour- ` 
‘wat, Vol. 10, p. 165. 

2 [n a case refusing to recognize the privilege of expatriating oneself, it was said: “In 
countries so crowded with inhabitants that the means of subsistence are difficult to be ob- 

` tained, it'ig reason and policy to permit emigration. But our policy is different, for our 
country is but sparsely settled and we have no inhabitants to spare.” Williams Case (1799), 

~ Wharton State Trials, 652. Fed. Case No. 17708. 

1 Treaties recognizing a privilege of expatriation by foreign naturalization. See treaty 

- with Germany (1868). 2 Malloy, Treaties, Conventions, etc. (1776-1909), pp. 1298-1299. 

415 U. S. St. at L. 223. 

15 Act of March 2, 1907, sec. 2. 34 St. at L. 1228. 

95 Van Dyne, Citizenship; Shanks v, DuPont, 3 Pet. 242; Beck v. McGillis, 9 Barb. 35. 

17 Rev. Stat. 1994, 10 U. S. St. at L. 604 (Feb. 10, 1855). i 

18 See Moore, International Arbitrations, pp. 2483-2506. 
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The act of March 2 of that year !? provided “that any American woman who 
marres.a foreigner ?? shall take the nationality of her husband." This act 
: was zonstrued by the United States Supreme Court in 1915 to mean that a 
wife >ecame an alien upon marriage to an alien, even where the ceremony of 
marrage took place in the United States, and the matrimonial domicile was 
established and the parties continued to reside in the United States! It 
has Leen thought that the distinction between an alien and a foreigner was 
lightzy considered.” 

Tke full realization that there was a statute so construed had a startling 
effec. It caused considerable comment and commotion.” Coming as it 
did curing the war of 1914-18, it furnished an incentive to a reactionary 
attitade. It was not, however, the sole cause of the reaction. Previously, 
bills 3n the subject had been introduced in Congress. But it was one of the 
influ: nces which occasioned increased public comment and interest. The 
new movement for the ‘emancipation of women" had its roots grounded in 
the Learts of a dozen live issues. l 

A zecognition of the principle that citizenship is a high privilege, not to be 
easily lost or lightly acquired, need not in the least savor of reversion to the 
strict rule prohibiting expatriation. Such a prohibition respects an intense 
naticnalistic spirit rather than the acceptance of reasons which have been 
recognized, though not generally, for about one hundred and fifty years, and 
whiel. may justify a change in national allegiance.*4 . 

Th= paramount objection which has been raised to the “independent citi- 
zensHp" proposition has a theoretical basis. It is contended that it will 
affect jthe family unity. The ties which unite husband and wife do not re- 
sult ftom motives and desires of a political nature. Rarely does marriage 
resul- solely because the man is a member of a certain club, 4 certain church, 
a cer ain athletic organization, a certain political party, or a member of a 
certan political state. -Marriage and citizenship are two institutions, sep- 
arate and distinct. Never in the history of the world did they have less in 
common than they do today. Why link them together? It would be most 
cynical to suggest to a wife: you married him, you must well bear the effect of 


1 84 U. S. St. at L. 1228. 

20 Jt: lics our own. f 

at Mackenzie v. Hare (1915), 239 U. S. 299; this Journat, Vol. 10, p. 165. 

? Se= Wheaton’s International Law (Lawrence ed.), p. 899, “In the United States it is 
incorrect to suppose that alien, as opposed to citizen, implies foreigner, as respects the coun- 
try.” 

, B Se= “Marriage vs. Votes," Cambell, 27 Am. Leg. N. 19; “Citizenship, Expatriation, 
Suffrage,” note H. E. A., 4 Calif. L. Rev. 238; “Expatriation Resulting from Marriage to 
Alien Musband,” W. W. 5., 14 Mich. L. Rev. 233. 

“ Fc psychological attitude in nationality and individual choice, see Randall, “ National- 
ity anc, Naturalization," 40 Law Quar. Rev. 18; also Oakesmith, Race and Nationality; 
Forbus! “The Nationality Law for the Wife,” Legislative Counsellor (Feb. 1924, p. 6). 10 
Hennirg, Va. St. at L., ch. 55, p. 129 (1779). 
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the remotest consequences of eae irrelevant as they may be to mar- 
riage. 

It has already been suggested that the customs and iani of the 
' times in the history of the world gave rise to the basis of laws concerning 
citizenship. Thus it was that the rule of dependent citizenship was ab.e to 
fit upon the “simple facts of life and customs" * of the people among whom 
the rule flourished. Upon those facts was constructed a theory, which, 
through universal application, found its way into other branches of the law. 
Whenever the customs and nationalistic spirit change, there is always a tend- 
- ency to retain the framework ànd the theoretical formulas upported by it. 
Whenever the formula appears ‘to become inapplicable to certain instances, 


it is relaxed. In the last fifty years, relaxation in.its application to civil ^ ' 


relations has been astounding to holders of the orthodox view. But it is. 
usually a necessary result: of the changes in those “simple facts of life and . 
' customs” of the people. It has been mainly brought about through the 
change in the position of woman, and a feeling of common interests iater- 
' nationally. ‘During the last century there has been evident the evolution of 
the principle that aliens should be on the same footing as subjects in a-l ex- 
cept political rights. The position of woman has changed.’ The privilege of 
expatriation is recognized. Intense nationalistic spirit'has waned. The 
marriage institution is surrounded by civil rights. The political significance 
of the family organization has diminished. Consequently the unity of the 
family is more affected by a change in civil relations than in political. A 
particular form of institution, once conducive to family unity, should not be 
. forced upon the marital status when conditions have so changed that ii is a 
source'of extreme hardship. The unity of the family does not depend upon 
political technicalities. If equal legal capacity is admitted in municipal 
law, it should equally hold true in the woman’ 8. choice of her international 
position. 

The importance of a recognition of independent citizenship for women 
was greatly magnified during the war of 1914-18. .Property rights had 
been identified with political status. Native-born citizens were put under 
the trying circumstances of having their property in the hands of the Alien 
Property Custodian. This came as.the result of a marriage, possibly some 
twenty or thirty years. before, to a German subject who had not perfzcted 
his American citizenship. So startling were some situations that Corgres- 

` sional action necessarily resulted in specific relief. The-act of February 27, 
: 1921," provided for the release from the hands of the Alien Property Custo-: 
dian, of certain property of American-born women whose status was tech- 


% Compare Flournoy, “The New Married Women’s Citizenship Law," 33 Yale Law Jour., 
pp. 159, 168, and Maguire, “Suffrage and Married Women’s Nationality, " 54 Am. Lav Rev., 
pp. 641, 661. 

28 Flournoy, op. cit. 

2741 U. S. St. st Í. 1147. 
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nically that of alien enemies by reason of marriage. The situation proved to 


. be aistrong argument for independent ‘citizenship. 


The adoption of the nineteenth constituticnal amendment, giving equal 
suffrage to women, extended the franchise to some ten million’ women. 
This'increased the importance of citizenship. On the one hand, any foreign 
woman who had married an American citizen was allowed the franchise. 
The States of the Union were not prepared for this, and few of them had edu- 
cational tésts. Some opponents of the Cable Act favored such tests rather 
than independent citizenship. Then, on the other hand, the privilege of 
, voting was denied to an American woman because she had married an alien, 
although she continued to reside in the Ufüted States. The effect, of this 
situation cannot be overestimated. Every women’s organization with suf- 
ficient political influence sensed the condition. A solution in “independent 
citizenship for women.” seemed inevitable. 

From appearances, the movement for equality between the sexes will con- 
tinue to advance. it may be noted that at the present time efforts are being 
centered upon the adoption of a constitutional amendment providing: Men 
and women shall have equal rights throughout the United States and every 
place subject to its jurisdiction.” This at least expresses a sentiment favor- ' 
ing the equality. of the status of the sexes. We may truly regard equality of 
citizenship choice a step forward in this movement. 

As'touching upon family law, civil rights have been revolutionized since 
the days of the strict common law. One has only to look back upon the 
power of the husband to chastise the wife, the presumption that the husband 
is responsible for a crime committed by his wife in his pr esence, her ineligibil- 
ity to contract, and the limited extent of her rights of ownership. Con- 
stantly since then a development slow and sure has progressed upon the prin- 
ciple 'of equality of rights for the two sexes. In England the change has 
comelabout largely within the last fifty years. The Married Women’s Prop- 
erty Act, 1882, Naturalization Act of 1914-18, Sex Disqualification Removal 
Act, 1919, are a few of the steps taken.. Likewise, in the United States, 
property and contract rights of the wife have been undergoing severe 
change.*° The situation of the economic independence of women has tended | 
to aggravate this change. It has been recognized as a necessary one. The 
argument concerning family unity may well be directed toward develop- 
ments in the field of civil rights. But what effect would it have to stem x 
. tide? | 

Such a revolution i in civil rights sould not be effected without a similar 


: tendency i in political rights. 


28 1920, 41 St. at L. 1823. 

#9 S. J. Res. 21 by Mr. Curtis (Dec. 10, 1923), 68th Cong. 1st Pone: ` Sponsored by National 
Women's Party (letter to C. D. Hill, Feb. 6, 1924). 

30 Upon this subject see “Current Legislation, Equalizing the Status of the bee 21 
Colum: Law Rev. 712, 
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"The Americanization Study * addressed to all of the judges having Zuris- 
diction of naturalization cases in the United States an inquiry consisting of. 
two questions: 

First. Would you favor legislation to permit the naturalization of a mar- 
ried woman in her own name, if personally acceptable, regardless of the clien- 
age of her husband, or his failure to obtain or refusal to see naturalization? 

Second. Would you favor reserving to a native-born American woman, if 
she desired it, the American citizenship which, under the present law, she 
sacrifices by marriage to & foreigner? 

About two-thirds of the replies to each question were answered in the, 
affirmative. The replies contatned many suggestions of interest from one 
extreme view-point to the other. It is clear, however, that the prepoader- 
ating view was in favor of a radieal change in policy favoring independent 
eitizenship.*? . 

A possibility of diisenshio independent of marriage was partially recog- 
nized by the French law in 1889. A French woman, by a law of that year, 
loses her French nationality upon marriage to an alien, unless by the law of 
her husband's country she does not gain his nationality. A similar provision 
has been adopted by Belgium, Bulgaria, China, Italy, Mexico, Monaco, 
Portugal, Siam, and Venezuela. 

Prior to the decision of Mackenzie v. Hare, 1915,% there had beer pre- 
sented in Congress several bills evidencing interest in legislative action on 
the subject and later the consequences of the rigid rules respecting property 


31 A study éarried out under the direction of Mr. Allen T, Burns, reported in eleven vol- 
umes. The studies were prepared through funds furnished by the Carnegie Corporation of 
New York. Letter of Mr. Burns to C. D. Hill, March 4, 1924. 

2 J. P. Gavit, Americans by Choice (1922), pp. 315-317. Letter from Mr. Burns tc C. D. 
Hill, March 4, 1924. i 

33 49 Journal du Droit International (Clunet), 1922, ‘pp. 619—620, citing: 

France: C. civ., Art. 19, modified by the law of June 26, 1889. 

Belgium: Lot sur l'acquisition et le perte de la nationalité (June 8, 1909), Art. 11, Menit. du 
17 juin 1909; Pasinomie, 8 juin 19C9, No. 187, p. 112. [See also law of May 15, 192z.] 

Bulgaria: Law of Dec. 4, 1903; lew of Jan. 10, 1908, Art. 16. 

China: Law of Nov. 18, 1912, Art. 12a. [See also revised law of nationality, Dac. 30, 
1914.] 

Italy: Law of June 18, 1912, Art. 10. 

Mexico: Law of May 28, 1886, Art. 2, sec. 4. 

Monaco::Law of June 26, 1900. . 

Portugal: C. civ., Art. 22, sec. 4. 

Siam: Law of April 10, 1913, Art. 4. 

Venezuela: C. civ. of 1916, Art. 22. i 
* See also, loc. cit., Costa Rica, laws of 1886-1889, Art. 4, sec. 5; Nicaragua, law of Oct. 3, 1894, 

Art. 2; Salvador, law on foreigners 2f:1886, Art. 3; Serbia, C. civ., Art. 48, providing that a 
Serbian woman who marrjes an alien loses Serbian nationality if by the laws of the country 
of her husband a woman would lose her nationality by marriage to a Serbian. N 

Swiss citizenship is not lost excepi by explicit renunciation before the competent Centonal 
authorities. : 

34 239 U. S. 299; this JOURNAL, Vol. 10, p. 165. 
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rights ‘of aliens during the war caused the introduction of a number of bills 
. to relieve the grave situations which presented themselves. None of the 
bills were ever reported from the committees to which they were referred. 
It was not until 1922 that definite action was taken. 

The purpose of the Act of September 22, 1922, has been stated: it pro- 
vides that any woman who is eligible to citizenship who marries an American 
citizen, or whose husband becomes naturalized as a citizen of the United 
States, shall not become a citizen because of the marriage or naturalization. 
She may, however, become separately naturalized in accordance with the 
naturalization laws, with the exception that no declaration of intention is 
required, and she need reside in the United Sfates only one year immediately 
prior to the time of filing her petition. A woman citizen of the United States 
does not cease to be & citizen by reason of her marriage to an alien, unless she 
makes a formal renunciation before a court having jurisdiction over. the 
naturalization of aliens, or if she marries an alien ineligible to citizenship. 
In case she resides after marriage, for two continuous years in a foreign state 
of which her husband is a citizen or subject, or for five years outside of the 
United States, she is subject to the same presumptions as a naturalized citi- 
zen. If, at the termination of the marital status, she is an American citi- 
zen, she retains her citizenship regardless of her residence. Women who 
acquired their citizenship by marriage before the passage of the act retain 
their citizenship. Those who had lost it may become naturalized as sug- 
gested for alien wives of American citizens. No certificate of arrival, how- 
ever,'is required. Appropriate sections of the Revised Statutes and the 
Expatriation Law of 1907 were repealed.* 

Thus was acquired a form of “independent citizenship for women" in ‘the 
United States. It isinteresting to note that this nominal independence of 
citizenship does not mean equality of citizenship. In fact several points of 
inequality of citizenship rights between man and wife exist. _ 

If an American citizen marries a woman ineligible to citizenship, he retains 
his American citizenship. But if an American woman marries an alien who 
is ineligible to citizenship, she loses her American citizenship. This situa- 
tion was mentioned in Congress before the passage of the act, but it met with 
no serious criticism." It may be that in such a case, it is well to consider 
the fact that it is still usually recognized to be the custom and the proper 
thing for the husband to furnish the home and to carry the economic burden. 

‘The wife usually follows the husband in such efforts. It is also well to note 
that an alien who marries an American woman must still fulfill the five-year 
requirement of residence before naturalization; while an alien woman after 
marriage to an American citizen requires only one year. If an American 


% “It shall be presumed that he has ceased to be an American citizen.” Act of March 2, - 
1907, sec. 2; 34 U. S. St. at L. 1228. ; 

38 Rev. Stat., sec. 1994, and secs. 3 and 4 of Act of March 2, 1907, 84 U. S. St. at L. 1228. 

i 62 oe Rec. 9057, June 20, 1920. 
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woman, after marriage to an alien, remains abroad; shé'is followed by the 
same -presumptions as an alien who has been naturalized. Such is not the 
case with an American man. These may be considered the most striking. 
differences. ‘ 
The possibility of ideis arising under the new law was by.no means 

made impossible. Several classes of serious difficulties have become quite 
' apparent. ''Statelessness"—lack of citizenship—results in many cases. 
. As previously stated under the citizenship laws of some countries, a woman. 
retains her citizenship if she does not acquire the citizenship of her husband 
upon marriage by virtue of the foreign law. But the following.twenty-four 
-countries have citizenship laws under the provisions of which a woman who 
marries a foreigner loses her own citizenship.and acquires that of her hus- . 
band: Austria, Brazil, Bolivia, Canada, Cuba, Denmark, Dominican Repub- 
lie, Germany, Great Britain, Greece, Guatemala, Haiti, Holland, Hungary, 
Japan, Luxemburg, Norway, Peru, Persia, Poland, Roumania, Spain, Swe- 
den, Turkey.*® If her husband be an American citizen and the marriage 
` occurred since September 22, 1922, she would become stateless in every case; 
- for by the law of that date she does not acquire American citizenship by 
marriage. No country can by legislation give a woman citizenship in an-: 
other country. She must first become naturalized. This process requires at 
least one year of continuous residence within the United States, Hawaii, 
', Alaska, or Porto Rico, immediately preceding the filing of her petition. 

(a) Thus, a British woman, upon marriage to an American in England 
. 38 49 Journal du Droit International (Clunet), 1922, pp. 618-619, citing: i 

Austria: C. civ., Art. 32. : 

Brazil: Law of Sept. 10, 1860. ` , 

Bolivia: C. civ., Art. 11. : . : 2 

Canada: Law oi July 7, 1919, Art. 11. ) i 

, Cuba: C. civ. espagnol, Art, 22. : 

Denmark: Law of March 29, 1898, Art. 6. 

Dominican Republic: C. civ., Art. 19. 

' Germany: Law of July 22, 1913, Art. 17-6e. 

Great Britain: Law of Aug. 7, 1914, Art. 10. 

Greece: C. civ., Art. 25. 

Guatemala: C. civ., Art., 56. 

Haiti: Law of Aug..30, 1907, doct. 9. 

Holland: Law of Dec. 12, 1892, Art. 5. 

Hungary: Law of Dec. 20-24, 1879, Art. 34. ' 

Japan: Law No. 27, March 15, 1916, Art. 18. 

"Luxemburg: C. Nap., Art. 19. 

Norway: Law of April 21, 1888, Art. 2b. 
- Peru: C. civ., Art., 41. 

Persia: Law of Aug. 7, 1894, Art. 11. 

Poland: Law of Jan. 20, 1920. 
.' Roumania: C. civ., Art. 12: 

Spain: C. civ., Art. 22. : 

. Sweden: Law d Oct. 1, 1894, Art. 6. 

Turkey: Law of Jan. 7 1869, Art. 7. 


H D 


+ 


` 


l 
| ` CITIZENSHIP OF MARRIZD WOMEN ^. ; 729 
becomes stateless and is ‘entitled to no passport to enter the United States. 
She may enter as an immigrant or upon special parole in certain cases when 
the quota is full. This is an obvious disadvantage to a wife eeri the 
United States for the purpose of becoming naturalized. 

(b) iBeing entitled to no passport from either the United States or Great 
Britain, she would have the official protection of neither government. while 
abroad. Thus, it would be inadvisable for her to go even with her husband, 
to visit abroad, to engage in missionary work, to take part in a commercial 
enterprise, or to accompany him even when he is an accredited official in the 
service of the United States Government. . A permit to leave the United 
States or reenter, or a traveling certificate 3 oes not lend governmental pro- 
tection abroad. In cage of insurrection, the American Government would 
maké provision only for his protection. She would have the protection of 
no foreign government. 

(c) Other cases arise which have an effect similar to that in (a). Suppose 
a British man and wife come to the United States. He proceeds to become 
‘naturalized. Prior to September 22, 1922, there was no necessity for her to 
do so! But since that date she returns to England for a short visit, during 
which time he becomes fully naturalized. Sheis immediately stateless, as in 
case the marriage occurred in England or America since the passage of the : 
act. 

Why should » marriage, an institution very slightly connected. with citizen- 
ship, carry with it such disastrous results? Surely statelessness is not one 
of the! natural risks or disadvantages of becoming married. Nevertheless, a. 
woman, under the present law,.attempting through marriage to become a 
divinely sanctioned helpmeet to her husband who is an American citizen, 
is thereby rendered stateless, a mon unfortunate situation for the wife of an 
American citizen. 

It has been thought by some that these classes of cases would be remedied 
' as they became apparent, or by changes in the laws of foreign countries, or 
_ by an international convention. The last suggestion has not received suf- 
ficient recognition at present, although it is being considered by a Congres- 
„sional committee, and is being strongly advocated by various women’s or- 
ganizations and international associations. If attempts to change the laws 
of other countries to fit our present law, and thus avoid statelessness, meet 
with the same disastrous results as they have in England in the last two years, 
we cannot depend for immediate relief upon that suggestion. We must 
remedy our own local situations wherever they produce gross injustices. We ` 
created them. We must arrange to eliminate them. Equality of citizenship 
' rights does not suggest statelessness. Surely i$ condemns it. A law cover- 

. ing these classes of cases would safeguard against the rupture, if any, in fam- 
ily unity caused as the result of statelessness. It must be noted that this 


39 Traveling passes are issued by the British Government; Sweden issues a “ Passintyg"; 
in "Germany, it is a "Personalausweis." 
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situation did not result from the attempt of the Cable Act to equalize the 
' privileges of citizenship, but because it was not inclusive enough in respect to 
: the situations arising under the conflict of American and foreign laws. It 
has been suggested that the United States issue passports to stateless wives 
of American citizens. It seems that this would eliminate the immediate 
difficulties arising under these classes of cases. 

There is another very important group of cases to which the previous dis- 
cussion would also apply. Either an American citizen or his alien wife may 
be in such a position that it is necessary to remain abroad. It may be most 
inconvenient for the wife to retire to America for the one year requirement. 
This situation might occur to sn employee of the government, a representa- 
tive of an American business concern, a missionary,“ a teacher, a student, or 


any other person in a representative or individual capacity. Should there : 


not be some other way for the wife to become naturalized? It is possible for 
this.situation to be remedied by an aet waiving the declaration and resident 
requirement, and arranging for the proceedings to take place before a gov- 
ernmental agent if abroad. An act might require only an cath of allegiance. 

The third situation and the most common, is the case of an alien spouse 
of an American citizen who must come to the United States as an immigrant. 
‘This matters not whether he or she has lost previous citizenship. By mar- 
riage to an American citizen a Belgian woman would not lose her Belgian 
nationality. She would come to America only as an immigrant. Likewise a 
' stateless woman. ‘The British husband of an American must come as an 
immigrant. This was true prior to the Cable Act. But now, since one 
spouse enters freely, separation may result. A solution to this situation 
would be to admit the husband or wife of an American citizen as a non-quota 
immigrant, or mandatorily without immigration restrictions. ? _ 

“Women ineligible to citizenship" were known prior to the Cable Act. 
“Wives ineligible to citizenship" are a creation of that act. The granting 


of passports might relieve the more immediate difficulties, but only abolition 


of this status would eradicate the fundamental difficulties inherent within it. 


It may well be noted that in the United States, as elsewhere, civil rights. 


have been identified with citizenship status. The Federal Homestead Law 
provides for settlement upon Federal land by citizens. It has been suggested 
that especially in border States does a difficulty here arise. A naturalized 
Mexican dies leaving a "simple Mexican peon woman, whose primitive back- 


40 Hearings before the Committee on Immigration and Naturalization on H. R. 6073, Feb. 
12, 1924, p.20. Also incorporated in letter of Feb. 23, 1924, from Congressman Tinkham to 
Congressman Porter, chairman Committee on Foreign Affairs, in support of the proposed 
Act, id., p. 28. Reeves, “Nationality of Married Women,” this JounNAL, Vol. 17, p. 97. 

41 Facts in case of Rev. and Mrs. Jules Ryff filed with House Committee on Immigration 
and Naturalization, Feb. 23, 1924. Such a situation is also disclosed by the introduction of 
H. J. Res. 132 by Mr. Kelly, Jan. 9, 1924, 65 Cong. Rec. 775. “Joint resolution admitting 
- Edith Thomas to the character and privileges of a citizen of the United States.” 

2 See Act of May 26, 1924, secs. 4 (a) and 6 (a). 
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fad makes the process of naturalization almost impossible."5 ' In many 
States the laws relating to mothers’ pensions provide only for citizens. Simi- 
larly, 'workmen's compensation laws reduce the amount allowed to aliens. 
Municipal employment, so often extended to widows of former employes, 
bars aliens in many places. In like manner, difficulties arise in community 
property, inheritance, taxation, granting of rights of action, and in many 
other' ways. ‘In a question of separation, financial transaction, divorce and 
custody of children, the wife’s case against the husband is that of an alien 
against an American citizen.’ 

Other considerations are also worthy of note. A failure of the women to 
become naturalized will result in fewer citizens, It is more difficult for an 
immigrant woman to become educated or to attend naturalization classes. 
She is so closely attached to her home and children. She has a natural aver- 
sion’ to official procedure. On the other hand, the husband's associations 
' give him an opportunity to learn and become acquainted with the new gov- 
ernment of his choice. Such an alien woman will not encourage her husband 
to become naturalized, for she would feel that she could not follow. The 
attitude of the husband might well be that he owes it to his wife not to be- 
come naturalized. On the other hand, it has been suggested that citizen- 
ship means more to an alien woman when separately given. It has resulted 
in the extension of women’s schools. Efforts might be made to carry the 
educational process into the homes. Statistics showing increases in natural- 
izations since September, 1922, should not be compared with statistics pre- 
vious to that time without considering the fact that alien wives must now 
become naturalized. This is a serious difficulty, and as time goes on it will 
tend,to restrict immigration. Statistics will show that fewer aliens are being 
. absorbed into the ranks of citizenship. 

Difficulties arise under the immigration rules. Previously a wife of a 
naturalized American citizen was admitted although she was suffering from 
some disease which was curable. Now she is treated as other aliens. In 
case of sickness, her husband may be unable to care for her in a private insti- 
tution. If she thereby becomes a public charge, she is faced with deporta- 
tion: 

The suggestion that there will be difficulty in handling the increased num- 
ber of naturalization cases is of small relative consequence. 

At the present time, the problem of dual nationality—citizenship in two 
couritries—does not appear serious. Many treaty agreements eliminate the 
possibility of such a situation in many cases. The difficult situations of the 
past involving dual nationality arose in respect to the military service re- 


quirement in some countries. But it has not affected women. Consequent- 
| 
i Foreign Language Information Service, Editorial Committee, Women Without a Coun- 
try, ji Release no. 38, Oct. 8, 1923. 


5* Statement issued by New York Women’s Trade Union League. 
5 See “What is the Cable Act?” Razovsky, in The Immigrant, Oct., 1922. 
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ly, it is hard to see why it would be improper for them to place themselves 
under the protection of two countries. Benefits accumulate to a woman who 
has dual or multi-nationality. Such relations are and should be regulated 
by international agreement. 

It has become quite obvious that the problem; of the ioniy of PREN 
women has assumed an international rôle which exceeds in importance the 
circumstances attached to the change in the French Civil Code in 1889. It 
may be possible that the legislative powers of the world will follow the lead of 
Congress as they did the-action of the commission which drafted the French 
Code of 1804. Increasing interest has been evidenced in the legislation of 
Belgium, Bulgaria, China, Italy, Mexico, Monaco, Portugal, Siam, and 
Venezuela, providing for loss of citizenship by the wife upon marriage to an 

_alien, unless the nationality of the husband is not acquired. 

By the British law of 1914,* the wife of a British subject is deemed to be: 
British, and the wife of an alien to be alien, but if a British husband of a ' 
British subject ceases to be a subject during the continuance of the mar- 
riage, the wife may elect to retain her nationality. The statute passed 
in:1918 allows a woman of English birth, after obtaining permission from 
the Secretary of State, to resume her British nationality in case she had 
lost it.48 

‘On March 8, 1928, the House of Gommon passed a resolution favoring 
the appointment of a select committee to meet with a committee of the 
House of Lords to investigate the subject of the nationality of married 
women.“ This plan was approved by the House of Lords, and the resulting 
committee, after two months of inquiry, failed to advise any change in the ` 
existing laws." It was equally divided in opinion. 

At the Imperial Conference of 1923, the Commonwealth of Australia 
Government proposed an amendment of the Imperial nationality law in 
respect to the nationality of British-born women married to aliens. The 
advisability of a change in the present rule that “a British woman becomes | 
ap alien on her marriage to an alien, and there is no power to naturalize her , 
during the continuance of the marriage,” was suggested. It was noted that 
the wife’s loss of British nationality tended to give rise to hardship in cases 
where the wife was deserted by her husband or separated from him. The 

„committee of the conference seriously considered the cases of hardship men- 
tioned by the proponents of the change. So also were the arguments pre- 
sented in the Houses by the two draft reports prepared by members of the ` 
select committee. The committee of the conference were of the opinion, 

^ See note 33. 

* 4 and 5 Geo. V, c. 17, sec. 10. 

' 458 and 9 Geo. V, c. 38, sec. 2 (5). 

48 Parliamentary Debate: Commons, vol. 161, p. 897. 

50 Report by.the Select Coru. ~~e, The Nationality of Married Women, July 24, 1923. 

. 81 Session Oct. 1 to Nov. 8, 1923. "Imperial Conference, 1923, Summary of Proceedings, 
Cmd. 1987 (November, 1923). Appendices in Cmd. 1988. . : 
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however, that the principle of assumption of the husband's xii ónálity by 
the wife should be maintained. The report of the committec was approved 
by the conference." 

The National Council of French Women proposed substitutes for Articles 
12 and 19 of the code.** ‘The effect of the change would be similar to the 

Cable Act,® but retaining the feature of the present French law preventing 
'statelessness. During April, 1923, a bill of similar purport was introduced 
^ in the French Senate, but failed to pass. 

It is reported that in 1920, the International Council of Women at their 
meeting in Copenhagen passed a resolution expressing the belief of women of 
many countries that the citizenship of married women ashes be upon an 

independent basis. - ., 

The International Law Association has been interested in the situation. 
In 1922, the Association met in Buenos Aires, and after discussion on the 
subject, unanimously carried the following motion: 


| The Conference; without going further into the extension, which may 
p^ very desirable, of the rights of women, a question which comes within 
. the seope of the internal legislation of each country, is of opinion that it 
would be desirable to fix uniformly by treaty the nationality of married 
‘women, reserving to a married woman, as far as possible, the right to 
choose her own nationality.™ 
bc k . 

In.1923, a conference of the Association was held in London. It adopted a 
proposal by Dr. E. J. Schuster to the effect that no adult person should auto- 
matically have to submit to a change of nationality. At the same conference 
theré was explained a provisional draft international convention put forward 
by the International Woman Suffrage Alliance, founded in 1904, with head- 
quarters in London. It was first proposed at the meeting of the Alliance at 


52 Raptutibns The Committee are of opinion that the principle of the existing law that the 
nationality of a married woman depends on that of her husband should be maintained. 
They, nevertheless recommend that power should be taken to readmit a woman to British 
nationality in cases where the married state, though subsisting in law has to all practical 
purposes come to an end. ` 

53 The subjact in its various aspects within and without the British Empire which was con- 
sidered, is dealt with in a memorandum prepared by the Home Office. See Appendix VI, 
Part 3 of Cmd. 1988. 

54 See Report of the Thirty-first Conference, The International Law Association, p. 
247.) 

s The proposed substitutes suggested by The National Council of French Women: 

_Art. 12—L'étrangére qui épouse un Français conserve sa nationalité; elle n’acquiert la na- 
tionalité française que sur sa demande expresse de naturalisation sur laquelle il sera statué 
par'décret ét aprés enquête. 

Art. 19—La femme française qui épouse un étranger conserve sa nationalité à moins qu'elle 
' ne déclare expressément dans son acte de mariage vouloir acquérir la nationalité de son mari. 
Même dans ce cas elle reste Française si dans la législation trangere son mariage ne doit pas 
lui conférer la nationalité de son mari. 

5! Report of the Thirty-first Conference, Aug. 24-30, 1922, Vol. 1, pp. 247-251, 255-257. 
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Rome in 1923, and provides for citizenship independent of marriage or natu- 
ralization of the husband.*" 


5? Provisional Draft International Convention lia by the International Woman 
Suffrage Alliance: 

Preamble. The high contracting partia (here name the states signatcry to the conven- 
tion) recognizing the undesirability of treating as of little importance the privileges and re- 
sponsibilities of nationality by imposing upon married women a nationality without their 
consent, and further desiring as far as possible to prevent the hardships arising from conflicts 
of law, hereby resolve to adopt, each in their own state, legislation on the nationality of mar- 
ried women, as indicated in the following general principles and particular applications 
bos 


I. “General Principles 


(a) Effect of Marriage: The nationality of a woman shall not be changed by reason only of 
(i) Marriage, or (ii) A change during marriage in the nationality of her husband. 

(b) Retention or change: The right of a woman to retain her nationality or to change it by 
naturalization, denationalization, or denaturalization shall not be denied or abridged because 
Bus is a married woman. 

(c) Absence of consent: The nationality of a married woman shall not be changed without 
. her consent except under conditions which would cause a change in the nationality of a man 
without his consent. 


II. Particular Application 


(a) Retention of nationality: A woman shall not lose her nationality by reason only: (i) 
That she marries a foreigner, or (ii) That during marriage her husband loses his nationality 
by naturalizing in another country or otherwise. 

(b) Loss of nationality: A married woman shall lose her nationality only: (i) Under the 
conditions which cause a married man to lose his nationality, or (ii) If she on marriage of . 
during marriage is deemed by the laws of the state of which her husband is a national, to have 
acquired his nationality and she makes a declaration of alienage. 

_(c) Acquisition of nationality: (i) A foreign woman shall not by reason of marriage only, 
acquire the nationality of her husband. (ii) A wife shall not by reason only of her husband’s 
naturalization be naturalized. (iii) A married woman shall be naturalized under the con- 
ditions which naturalizes a married man. (iv) Special facilities shall be given to a woman to 
acquire the nationality of her husband, and special facilities may be given to a man to at- 
quire the nationality of his wife. 

(d) Reacquisition of nationality: A married woman who has lost her nationality to acquire 
that of her husband shall on the dissolution of the marriage by death or divorce be given 
special facilities to reacquire her own nationality if she returns to her own country. 

(e) Retrospective provisions: (i) Loss of nationality by or through marriage—where be- 
fore the adoption of the legislation based on this convention a woman has lost her nationality 
by reason only (1) that she married a foreigner, or (2) that during marriage her husband 
changed his nationality, she shall after the adoption of such legislation reacquire her nation- 
ality, if she makes a declaration to this effect; (ii) Acquisition of nationality by or through 
marriage—where before the adoption of legislation based on this convention a woman by 
marriage or by the naturalization of har husband acquired his nationality she shall retain it 
unless she makes a formal declaration of alienage. . 

(f) Protection for the stateless wornan: If a woman by the laws of her own state should by 
marriage lose her nationality, she shall be entitled to a passport and £o protection from her 
husband's state. 

(g) Additional article applicable only to states where the rights and duties of spouses in 
personal relations and as regards their property depend on nationality: In marriages which 
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On March 17, 1924, the author of the Cable Act introduced into the 
House of Representatives of the United States Congress a resolution which 
would' authorize the President to call a conference of the governments of the 
‘world 'to adopt a convention on the nationality of married women, embody- 
ing the principle that a married woman should be given the same right as a 
man to retain or change her nationality.59 

Thus we see that the international situation is sensed and is being con- 
sidered by many agencies, home: and foreign legislative bodies, by national 
and international associations, and by many individuals. 

One or two considerations might be noted before closing. Because of the 
fact that civil rights are so affected by politital status, a new position in the 
latter will affect the former, causing confusion. There is a question whether 
it would be a good thing to give equal civil rights to all women in all the 
world. How it would revolutionize their social and economic status in many 
countries! Would their ability to change their customs, habits, educational 
training and laws be equal to such a change? Surely it seems inadvisable at 
the present time that women of every country, under present conditions, 
should be given independent citizenship. People generally have come to 
take it as a matter of course, because of the former law, that a woman takes 
the nationality of her husband. Many women have expected that as a con- 
sequence of marriage. Under the present situation, how much of a legal 
formality should the wife be compelled to undergo before acquiring the citi- 
zenship of her husband? Surely it is not conceivable that she should wait 
the five year period required for others. Is it best for her to wait even a 
year? From the other angle, a husband must wait fivé years in the United 
States. Why not allow the alien husband of an American citizen the same 
privilege as the alien wife of an American citizen. In other words, should 
an alien husband of an American citizen be compelled to wait the now re- 
quired five years? It is a question whether the husband and wife should be 
put on an equal footing, or whether the husband should in this respect lead 
the way for the wife. “If two ride a horse, one must ride in front." ® Oth- 
erwise it may well be suggested: to what purpose does the wife take the hus- 
band’s name? Should she be allowed to take itin vain? Immediately upon 
marriage, it should be possible for her to become naturalized, or for the hus- 








take place after the adoption of legislation based on this convention, the rights and duties of 
spouses in their personal relations and as regards their property shall be dependent on the 
law of the nationality of either the husband or the wife, at the time of their marriage, as they 
shall both agree at that time. _But there shall be no change in the law of marriages which 
took place before. : : 
' III. Renunciation 


The convention shall remain in force for five years and unless renounced shall be tacitly 

_ renewed every five years. ys 
5 FI. J. Res. 219 by Mr. Cable, March 17, 1924; 65 Cong. Rec. 4520. 
59 ‘Report of the Select Committee, The Nationality of Married Women, p. xiii. 
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band to dequire her nationality. If the parties so wish, it should be possible 
for both to be of the same. nationality. i 

The independent attitude of the United States has created wide gaps Sich 
should be filled by appropriate legislation. "The international eonfusion re- 
sulting from granting independent citizenship to the women of one country 
- has been compared to burning the house to roast the pig. A matter assum- 
ing so vital a róle in international affairs deserves the sincere consideration of 
án international tribunal or conference. 
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The Immigration Act of 1924 is a novel piece of legislation in two respects. 
In it, for the first time, is a real attempt made to control immigration, 
measurably at least, at its source, and thus to reduce to a minimum the’ 
hardships and inhuntanities that heretofore have prevailed to such an 
extent as almost to be regarded as a matter of course. And in it, for the 
first time also, are immigration and eligibility to citizenship recognized as 
related subjects, and ineligibility to become naturalized made a reason for 
the: exclusion of aliens? While it is by far the most drastic immigration 
statute ever passed by the United States Congress, itisin numerous respects 
the, most humane measure yet devised. 

The regulation of immigration by fixing quotas for foreign ound and 
then excluding. all aliens born in those countries applying in excess of such 
quotas was tried for the first time in the Quota Act of 1921,3 which expired 
by limitation on June 30, 1924, and was at once superseded by the new 
Quota Act. When the 1921 act was passed the plan was regarded by all as 
highly experimental; indeed, at that time it was stated quite generally that, 
its, use was a temporary expedient only, intended to. give the country a 
“breathing spell” and to allow Congress time in which to work out a “ seien- 
tific” method of immigration control. Although mary difficulties were 
encountered and great hardships and embarrassments arose in connection 
with the enforcement of that act, the idea of excluding by the quote method 
‘steadily grew in favor. And when Congress came to adopt “a more scien- 
tific” measure, that plan (very materially modified, however) was seer 
evidently- being regarded asthe best method available. 

1. The main objects of the new, as of the old, quota law are: first, a suffi- 
cient reduction in the volume of immigration, to give assurance that the 
country will not admit more annually than it can accommodate; and, 
second, making the reduction fall most heavily on the “new immigration” 
oe matiis (of southern and eastern Europe), and most lightly on those 


d |The actis published in the SUPPLEMENT to this issue of the J OURNAL, pp. 208. There- 
fore it is usually possible, in the interest of brevity, to avoid quoting, and simply to refer 
to; its various provisions. 

2 An article by the author with respect to the provisions of the new law excluding aliens 
ineligible to citizenship, will appear in a future number of the JoURNAL. 

3 Approved May 19, 1921, 42 Stat. L., 5; extended by Public Resolution No. 55 approved 
May 11, 1922, 42 Stat. L. 540. 
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countries (of western and northern Europe) from which our earlier immigra- 
tion was principally derived—this in order to give assurance of the more 
rapid assimilation of those admitted. These, judging from the law itself 
‘and its “legislative history,” are the theories upon which Congress proceeded 
when formulating the measure.‘. 

2. The humane purposes of this legislation and the necessity for amending 
‘the law in such manner as to effect those purposes may be thus described: 
both the general immigration statute and the quota act superseded by the 
new law had been found in practice to produce many hardships, some of 
which were of a heart-rending character. Moreover, the enforcement of 
the 1921 Quota-Act often resufted in absurd consequences. The most 
severe hardships arising under the two laws consisted of the separation at . 
United States ports of the immediate members of families. And under the . 
‘Quota Act of 1921, with the competition which arose, on the part both of 
the immigrant-carrying véssels and the immigrants, to reach United States 
ports and apply for admission before a quota for a certain month had been 
exhausted, thousands of aliens were transported to this country only to 
find that others, embarking somewhat earlier than’ they, or traveling on 
vessels faster than theirs, had beaten them to the goal, and that they would 
have to return to their homes, which had often been broken up when the 
“mad rush" for America began. The ridiculous spectacle was repeated 
again and again at New York of vessels racing each other into port in order 
that their passengers might get the preference under the quotas and their 
owners.or masters escape the penalties imposed for bringing aliens in excess 
of the numbers allowed by the law.* 

The experience with the previous laws, that with the 1921 Quota Act 
particularly, seems to have convinced the Congress that something must 
. be done toward transferring the inspection of aliens to the sources of our 
immigration, and that the methods of determining the quotas and the. 
“machinery” for keeping account of those filling up the quotas must be so 
improved as to stop the competition just described and the ridiculous arid 
dangerous results thereof. 

Under the 1921 act “a troublesome diffculty” was “the enforcement of 
the numerical limitation,” as that act required the “actual physical counting 
of human beings arriving by ship," which. was “a task of magnitude," 
leading to mistakes, the racing of ships into ports, delays, disappointments, 
&nd hardships, and ''distressing appeals for relief in individual cases." $ 
So Congress determined that the new law should contemplate the counting 
of “certificates (visas), not persons"; that the law should provide “for 
enforcement of the numerical limitation not by counting immigrants upon 


‘See H. Rep. 350, 68th Cong., 1st sess., pp. 12-14. n 

5 See H. Rep. 350, 68th Cong., 1st sess., p. 12, and digni Record, Vol. 65, Part 6, 
p. 5465. 

ë H. Rep. 350, 68th Cong., 1st sess., p. 12. 
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their arrival, but by counting ‘immigration certificates’ 7 issuable at Ameri- 

. can consulates overseas." 8 And it was also provided, in connection with 
the visa system discussed hereinafter, that the consuls should not issue a 
visa to any immigrant if it should appear to him from the evidence pre- 
sented that such immigrant was a member of any class excluded by the 
immigration laws. 

' Aside from these general provisions intended and calculated to reduce 
the hardships and inhumanities of immigration control, Congress has made 
a number of exceptions to the law exempting certain classes of aliens from 
its operation, some of which have the humane object of preventing the 

. Separation of families. These are discussed below under the headings 

“Classes exempted” and “Preferences.” Moreover, the difficulties which 

had arisen under the old law from the fact that, nationality being deter- 

mined rigidly by place of birth, immigrant families would sometimes apply 
somé members of which were of one and some of another nationality and 
for some of whom a.quota would be open while for others none would be 
available, were overcome in the new law by specifying exceptions to the 
method of determining nationality—discussed hereinafter under the heading 

“How nationality is determined." 

3.: How quotas are determined. The new law effects drastic hana in 
this! regard. Under the 1921 act the “quota base" was the census of 1910,. 
and, the number of admissions allowed to any nationality annually was 
three per centum of the number of foreign-born shown by that census to be 
in the United States. The new law makes the ‘‘quota base" the census of 
1890, and the percentage two, with a proviso that the minimum quota for 
any nationality shall be 100. The quota so calculated is to remain in force 
until June 30, 1927. On July 1, 1927, an arrangement, known as the 
“national origins” plan, is to come into operation. Under it “the annual 
quota of any nationality” will be “a number which bears the same ratio to 
150,000 as the number of inhabitants in continental United States in 1920 
having that national origin . . . bears to the number of inhabitants 
in continental United States in 1920, but the minimum ae of any na- 
tionality shall be 100.” ? 

The manner of calculating the quotas under the two per centum plan is 
specified with great care and particularity in subdivisions (b), (c), (d), and 
(e) of Section 12 of the act, captioned ‘‘ Nationality,” while that of cal- 
culating them under the “national origins" plan is specified with equal 
clearness in subdivisions (c), (d), and (e) of Section 11, captioned “Numerical 
Limitations.” No good, purpose could be served here by repeating those 
specifications. S 


T'These when the House and Senate bills were finally merged and enacted into law were 
called “visas,” not “certificates.” 
8 H. Rep. 350, 68th Cong., 1st sess., pp. 1 and 12. 
P Subd. (b), Sec. 11. 
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4. The * national origins” plan, being entirely new, and the claim being 
made for it that, instead of arbitrarily reducing the volume of immigration, 
in general, or from certain countries, it is a scientific plan for keeping Amer- 
ica American, it is well worth while to give a brief synopsis of the lengthy 
and painstaking description of it furnished to the Senate by its proponent; 
Senator Reed of Pennsylvania, with a reference to the recon where those 
interested may go into the details if they please." l 
_ The principle upon which the “national origins” plan runs is s this: The 
real assimilation of aliens depends to a very large extent upon their asso- 
ciates after entering—''we can easily assimilate” them “if their origins 


resemble the origins of the pedple they find when they get here.” The . 


fixing of the quotas. by allowing a certain percentage of the number of a 
certain nationality here to come in annually is artificial and (while not 
discriminatory in the racial sense for which such system is generally criti- 
cized) is discriminatory in that it fails to take into account the origins of our 
-native-born population; and; if our racial stock is to be preserved in ap- 
proximately its present condition, a sound policy demands that calculations 
with respect to the numbers of the various nationalities to be, from time to 
time, admitted shall be based upon a determination of the national (or 
racial) origins of all the people -here with whom. the new arrivals are to 
intermingle and intermarry. 

This is, indeed, a scientific method of danie REA if it is feasible 
to make even approximately correct calculations of the kind contemplated. - 
And there would seem to be little real ground for doubting its feasibility. 

5. How nationality is determined.. The 1921 act provided simply that 
“nationality shall be determined by country of birth, treating as separate 
countries the colonies or dependencies for which separate enumeration was 
made in the United States census of 1910.” The new law, under the caption 
“Nationality,” * repeats this provision, inserting after the word ''de- 
pendencies”’ the words “ or self-governing dominions,” and changing “census 
of 1910” to “census of 1890,” and then adds two very important exceptions. 
As these provisions originated with the House committee, the best explana- 
tion of them doubtless is that given by the committee, as follows: 


The question of nationality is of importance-in the enforcement of a 
numerical limitation. Since the enactment of the 3 per cent law some 
perplexing problems have been presented by reason of different nation- 
alities represented in the same family; by reason of changes of alle- 
giances; and by reason of doubt as to places of birth. 

On the whole, the committee believes that determination of nation- 
ality by country of birth, while not always just or equitable, is the 
most satisfactory principle upon which to base the quotas. No other 
feasible principle has been evolved. 


Y 10 Congressional Record, Vol. 65, Part, 6, pp. 5460 et šej; i also id., Part 6, pp. 5942- 


5945, and id., Part 7, p. 6457. 
H Subd. (a), Sec. 12. 
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' The bill makes two important departures from the birth-nationality 
principle: First, the nationality of a minor child is fixed as that of its 
accompanying parent; second, if the nationality of a wife is different 
from that of her husband and if the quota for her nationality is filled, 
‘she shall be counted as of the husband's nationality, but without in- 
creasing the quota for his nationality.” 


6. The visa system. The engrafting of this system upon the quota plan | 
is one of the most important improvements effected by the new law. The 
plan: originated with the House Committee on Immigration. As the 
- provisions “ covering it were drawn by the committee, however, it contem- 

-plated that the visa should be placed upon immigrants’ passports, that a 
certificate separate and distinct from the passport should be issued to aliens 
within the quota and not shown to be members of the otherwise excluded 
classes, and that a questionnaire should be used for the procurement of 
information from aliens applying for the certificate. But the Senate 
committee devised a plan, intended to accomplish exactly the same objects, 
which was eventually adopted when the bills went before the conference 
committee of the two Houses presumably because it was regarded as sim- 
pler, and as likely to be just as or more efective and less apt to cause 
“trouble in a diplomatic way.” + 

In explaining the plan embodied i in his bill, Senator Reed of Pennsylvania 
asserted that the visa would have a double effect; that it would insure the 
holder’s admission under the quota law, and would also “make sure, as 


far 


as we are able to do it, that the immigrant is not within one of the pro- 


hibited classes who would be debarred on reaching this country." He also 
made the following claims as to the merits of the plan, from a humanitarian 
"as well as practical point of view: 


_ We feel that more than nine-tenths of the debarments which have 
| taken place in our ports will be avoided _by this system of examination 


‘| in connection with the issuance of the visé certificates. We know that 
; the excess-quota cases will disappear, of course. It is obvious also that 


i 
14 
4 


: the illiteracy cases will never reach our ports, because the steamships 
' will not take them without a visé certificate, and they can not get a` 
' visé certificate without writing out their application, so that those 


who can not write will never get started. 

In the same way those who would become a public charge do ick 
get here, because the consul asks them as one of the very first questions 
when they come for the certificate whether they have the amount of 
money that the immigration law requires them to have, and whether 
their ability to work is in any way impaired, as by amputations or 
disease. So we think that out of the 20, one debarments—if .I may 


H. Rep. 350, 68th Cong., 1st sess., pp. 18-19. 
Sections 2 and 6 in the original House bill (H. R. * 6540) and also in the bill finally 


passed by the House (H. R. 7995). 


14 
as 


Id., and H. Rep. 350, 68th Cong.,.1st sess., pp. 10-11. 
See Senator Reed’s explanation of the differences between the two plans, Congressional 


` Retord, Vol. 65, Part6, p. 5466. 
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coin that word—that have taken place in the last fiscal year at least 
18,000 of them would never have occurred if we had had this system 
. in ‘effect last year.}6 


While perhaps it may be doubted that the benefits will be as great as 
thus prophesied, certainly the plan. has much to commend it from every 
point of view. Indeed, it would be almost an ideal arrangement but for 
two serious deficiencies that must be apparent upon its face to all persons 
familiar with the operation of our immigration laws, to wit: ` 
. (a). No provision is made for inspection by United States medical officers 
prior to the procurement of the visa. One of the greatest menaces of immi- 
gration has always been the entty to this country of the mentally unsound, 
and perhaps no one thing has produced as much hardship as has the arrival 
at our ports of aliens, especially women and small children, afflicted with 
* dangerous contagious diseases. Ordinarily it will be impossible for con- 
sular officers to detect either mental or physical afflictions. Why was this 
branch of the subject neglected in a measure in most other respects so 
carefully devised? 

(b) Absolute authority to refuse the visa is vested in consular officials. 
No provision is made for an appeal. If the consul concludes that an appli- 
cant is an "undesirable," he may, without any chance of his reasons being 
reviewed by anyone else, simply decline to issue the visa; and no matter 
how insufficient or technical his reasons may be, the alien has no redress.” 
This is the first time in the history of immigration legislation that subordi- 
nate officials have been allowed finally to determine the question of ad- 
missibility, in any other than technical medical cases, and even in those 
appeals to boards of surgeons have usually been possible. And the records 
of the Department of Labor contain numerous cases in which, had it not 
been for the right of appeal, most serious injustice would have been per- 
petrated; while the reports of the Federal courts contain many cases in 
which, even with the appeal to superior administrative officers, unfairness 
and arbitrariness prevailed. 

7. Classes exempted. The general immigration law applies to aliens. 
The new quota law applies to immigrants only. And it divides immigrants 
into two classes—'"' quota immigrants” and ''non-quota immigrants." 8 
Therefore, of course, an alien who is not an immigrant does not come within 


16 Jd, 

I Senator Reed’s reply, when Senator Copeland asked the question ‘Does it not place 
undue power in the hands of & consul?" can hardly satisfy those who know the extent to 
which the power of arbitrary decision has been abused in connection with the enforcement 
of the immigration and exclusion laws. His answer was that the matter would be ''prac- 
tically” cared for because of the supervision exercised over the consuls by their superiors, . 
abroad and in Washington (Congressional Record, Vol. 65, Part 6, p. 5466). But with no 
provision under which individual cases can reach those superiors, how can any alien who: 
suffers an injustice secure that prompt redress to which, in all fairness, he is entitled? 

18 Secs. 4 and 5. 
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the reach of the statute at all. But the non-quota immigrant, as well as 
the quota immigrant, must secure a visa; To the quota immigrant it is 
given only if a quota for his nationality is open, and it does not appear to 
the consul that he belongs to an excluded class. To the non-quota immi- 
grant, as such, it is given whether or not a quota for his nationality is open, 
provided he furnishes “satisfactory proof” that he “is entitled to be regarded 
a8 a non-quota immigrant," and it does not appear to the consul that he 
belongs to an excluded elass.? While alien residents returning from a 
temporary visit abroad are classed as non-quota immigrants,?° special 
provisions are made for.the issuance to them of return permits," and au- 

thority is given for the issuance of regulations under which such aliens may 
' be excused from procuring the visa. These may, therefore, be said to 
constitute a separate class of exempts. So that the aliens absolutely ' 
exempted from the provisions of the act excluding by the quota system 
maybe said to fall into the following three classifications: 

(a) Those exempted as non-immigrants, and therefore entirely outside the 
law, are enumerated in Section 3. "The first four of those numbered clauses 
need no comment. They describe exemptions with the character of which 
persons at all familiar with the operation of previous laws are familiar. 
The fifth is discussed fully hereinafter.” 

The sixth, covering the merchant class, is of great importance tion both a 
domestic and an international point of view. It was not in the original 
bill, and was inserted in the second bill reported by the House committee 
as the result of & suggestion made by the Secretary of State, who was 
extremely anxious that the law should not contain anything caleulated to 
interfere with the observance of our commercial treaties. The committee 
in adopting it intended that it should “take care of all the clauses of all our 
commercial treaties." 9 In view of the importance of our foreign com- 
merce and of the fact that we have treaties of a commercial character with 
many countries, it is obvious that this provision must be construed and 
applied liberally and with the purpose of seeing that neither the letter nor 
spirit of the treaties is violated. Otherwise the clearly expressed intent of 
the:Congress will fail of observance, and international misunderstandings 
&nd controversies will be constantly arising. 

This provision, it should be carefully observed, is an absolute exemption, 
not; only from the quota excluding clause of the law, but also from the 
clause excluding aliens ineligible to citizenship.» Of course, therefore, it is 


18 Secs. 8 and 2 and subd. (g) of Sec. 11. 

20 Subd. (b), Sec. 4, 

21 Sec. 10. 

22 Under the heading Alien Seamen. 

?: H. Rep. 350, 68tk Cong., 1st sess., pp. 2-5, 
n Subd. (a), Sec. 13. 

25 Subd. (c), Sec. 13. 
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just as heat and just as narrow, with respekt to one class as. the other. 

- Note also that it exempts those éntitled to enter under and in pursuance of 
existing commercial treaties. On its face the exemption is in deference to 
the provisions of the various treaties. This obvious circumstance is borne 
out by everything on the point contained in the reports and debates relating 
to ‘the bills which formed the act as passed. Clearly, therefore, the . 
various commercial treaties must be the source from which to ascertain the 
nature and extent of the privileges conferred by this exemption. 

While, apparently, no instructions or regulations have as yet been issued. 
by the Secretary of Labor with respect to the application of this exemption 
in the cases of aliens coming frém countries to nationals of which generally . 
the quota provisions relate, such regulations and jnstructions have been 

. issued concerning those coming from countries to the nationals.of which - 
generally the ineligible to citizenship clauses relate. If these instructions 
can be taken to indicate a general attitude toward this exemption—and 
as the law clearly contemplates that such exemption is to be applied to all 
affected by treaties in exactly the same way, they surely can be so taken— 
then the mercantile classes from the several countries with which we have 
commercial treaties will certainly have just cause for complaint. For the 
Secretary says in his instructions, that this exemption cares for "only ' 
those aliens coming to.the United States in the course of a business which 
` involves, solely or principally, trade or commerce between the United States 
. and the country from which they come"; and, in'his regulations, he specifies 
that no Chinese merchant claiming the right to enter under such exemption 
shall be admitted unless he proves that he is coming “for the sole purpose 
of engaging in trade and commerce between the United States and the coun- 
try from whénce (sic) he came." ?? The Secretary ignores the words in the .: 
exemption “in pursuance of," and, in effect, reads into the exemption, 
before the word “trade,” the words “import and export," and, after it, the 
Words “with the particular country from which he is at the time coming." 
Treaties having the object of encouraging commerce are not ordinarily 
‘drawn in any such narrow terms; but it is in these treaties tiiat the measure : 
of the privileges here in'mind is found. 

' Moreover, in the regulations and instructions just cited, the Secretary 
.of Labor takes the position that the wives and dependent children of aliens 
admitted under this exemption can not accompany or join the exempted ` 
merchants here. This also would seem to be entirely too narrow a view of 
the law. May it not be anticipated that the courts, in cases which may 


28 I, Rep. 350, 68th Cong., 1st sess., pp. 2, 3, 4; House debate, Congressional Record, 
Vol. 65, Part 6, pp. 5648, 5661; id., Part 8, pp. 8228-8233; Senate debate— Congressional 
Record, Vol. 65, Part 6, pp. 5743, 5744, 5746; id., Part 6, pp. 6302, 6303, 6316. 

27 Bureau of Immigration Circular of Instructions No. 55266, dated Aug. 7, 1924; Bureau 
of Immigration General Order No. 4, dated Aug. 7, 1924. 

28 Jd, 
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hereafter arise concerning aliens of the mercantile classes coming from 
countries of Europe with which we have commercial treaties, will take a 
view similar to that which they have heretofore taken iri construing the 
Chinese treaty of 1830??? Their holdings with respect to that treaty have 
been that men entitled thereunder to come here for business purposes are 
entitled to have their wives and. dependent children with them; that such 


. wives and children, like the husbands and fathers, belong to the merchant 


class;*? and also, in effect, that to exclude the wives and children “would 


obstruct the plain purpose of the treaty of 1880 to permit mer chants freely 
to come and go." 3! 


(b) Those exempizd as nón-quota immigrants, and therefore admissible : 


even though their quotas are exhausted, are enumerated in Section 4. The 
third'and fifth of these exemptions need no comment. With respect to the 
first, it should be stated that clearly Congress intended it to be a broad and 
complete non-quota exemption; for the House committee, when giving on 
the front of its report a list of the things effected by the bill, said: -‘‘The 
bill '... . exempts wives (and) children under 18. . . . of American 
citizens.” * It wil be observed that the citizen must be residing in the 
United States in order for the alien wife or child to be admitted as a non: 
quota immigrant. Also that the entry of the wife or child as such is to be 
brought about through the filing of “a petition under Section 9” by such 
citizen. That section is captioned— 

Issuance of Immigration Visas to: Relatives, and bs also upon the subject 
of “Preferences within quotas” discussed hereinafter. By Section 9 
consular officers are prohibited from issuing a non-quota visa to. an alien 
who ‘claims to be a non-quota immigrant through relationship to a citizen 
unless and until authorized to do so by the Secretary of State. The au- 


' thorization of the Secretary of State is obtained on the basis of an application 


$ 
29 The treaty of 1880 with China is held by both the Secretary of State and the Secretary 


of Labor to be a commercial treaty within the meaning of the new law (Instructions of 
Aug. 7, 1924, supra), as obviously it is when considered i in conjunction with the treaty of 


“19038 with China. 


30 In re Chung Toy Ho and Wong Choy Sin, 42 Fed., 398, 399, cited. with emphatic 
approval in United Sta; seg v, Mrs. Gue Lim, 176 U. S., 459, 464. 

31 Yee Won v. White, 256 U. S., 399, 400, 401. The application of this exemption to the 
cases ‘of aliens coming from countries the nationals of which generally are excluded by the 
ineligible to citizenship provisions will be more fully discussed in the next article on this 
subject to appear in the JOURNAL. : 

3? H. Rep. 350, 68th Cong., 1st sess., p. 1. ''Wives" here, of course, in view of the TE 


, of the Cable Act (42 Stat. L., 1021), means all alien women married to citizens; but “ chil- 


dren,” in view of the 2aet that.all children born abroad to American fathers.are, under 
Sec. 1993, R. S., themselves citizens, means only children of naturalized citizen fathers, born 
abroad while the fathers were still aliens; it not being possible for such children to acquire 
citizenship until they commence “to reside permanently in the United States.” (Sec. 5, 


' Expatriation Act, 34 Stat. L., 1228; Zartarian v. Billings, 204 U. S., 170.) 


33 Under the heading “Preferences within the quotas.” 
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filed with and investigated by the Commissioner General of Immigration. 
The exemption is so drawn that either a male or a female citizen resident 
in the United States may make the application for the issuance of a visa 
‘to a child under the age of 18.4 The detailed provisions of the section are 
clear, and need no comment further than to say that a blank form of applica- ` 
tion 5 has been prepared. by the Bureau of Immigration, which has also 
issued a set of regulations on the subject. 
The fourth exemption obviously must have been placed in the law 4d 
meet the situation disclosed by the Gottlieb case." Apparently Congress 
. anticipated that the decision of the Circuit Court of Appeals, Second Cir- 
cuit, in that case would be overturned by the Supreme Court, as later hap- 
pened,’ and adopted this provision to prevent the hardship that had resulted 
"when in that case the administrative officers admitted a rabbi and excluded 
«his wife and little children. At the same time it placed in the act ?? provi- 
sions the purpose of which doubtless is to guard against the sweeping 
‘effects of the decision of the lower court in the Gottlieb case—a decision 
well exemplifying the old adage “hard cases make bad law." 
The second non-quota exemption, for the reasons already indicated, really 
constitutes a separate class, to wit: 
(c) Those exempted as returning immigrants. Under Section 10 of the 
. act any alien lawfully resident in the United States may obtain from the 
Commissioner General of Immigration a permit to reónter. Full details as 
.to the nature and limited effect of the permit are given in the six paragraphs 
‘of that section; and the Commissioner General has issued a circular of 
instructions on the subject. Applications for such permits must be filed 
with the Commissioner General before the applicant goes abroad; but, if 
the applicant is in a hurry to leave, will be forwarded to his foreign address. 
if and when issued. The permit covers a period “specified therein," “not, 
exceeding one year," but may be renewed for periods not exceeding six 
months, on the basis of an application, which must also be sent to the Com- 
missioner General at Washington, D. C. Under another provision of the 
law 4! and the regulations just mentioned, temporarily absent alien residents 
holding an unexpired permit of this character are excused from securing 
from a consular officer an immigration visa. But no temporarily absent 


. % See further comment hereinafter, under the heading ‘Preferences within the quotas.” 

35 Form 633. l l 

88 Entitled: “Issuance of Immigration Visas to Relatives; Instructions for executing 
Form 633.” 

37 United States ex rel Gottlieb v. Commissioner of Immigration, 285 Fed., 295. 

38 Commissioner of ene v. Gottlieb, U. S. Sup. Ct. Ady: Ops., 1923-24, No. 16, 
;p. 588. ` 

39 Sec, 5. 

40 Form 634, entitled ‘Instructions for executing application for permit to reénter United 
States.” The blank form of PME is designated Form 631. 

4 Subd. (b), See. 13. ` 
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resident alien i is allowed to return to the United States unless he has either 
an unexpired permit or a visa. 

(d) Those exempted as unwitting non-cbservers of the law.“ The law $$ 
excludes any immigrant who, on arrival at a United States port, is found 
to be (a) not of the nationality specified in his visa, or (b) a quota immigrant 
although specified in his visa as non-quota. Under this exception the 
` -Secretary of Labor may admit any otherwise admissible immigrant excluded 
at a port for either of these reasons, if the Secretary becomes “satisfied that 
| such inadmissibility was not known to, and could not have been ascertained 

by the exercise of reasonable diligence by, such immigrant prior to the 
departure of the vessel from the last port outside the United States and 
outside foreign contiguous territory, or, in the case of an immigrant coming 
from foreign contiguous territory, prior to the application of the immigrant 
for admission." But if the alien involved is a quota immigrant, this power 
can be exercised only in the event a quota is open for him at the time; and 
the power of the Secretary of Labor is still further limited by requiring that, 
even if a quota is still open, the alien shall have the benefit thereof only if 
the Secretary of State deems it practicable to make effective before the end 
of the current fiscal year the reduction in the quota which would arise 
from his admission. 

(e) Bonding of exempts. By Section 15 authority is conferred upon the 
Secretary of Labor to promulgate regulations to fix the conditions under 
which and the periods for which five of the classes exempted as non-immi- 
grants and one of the classes (students) exempted as non-quota immigrants 
may enter. By the same provisions authority is also granted for the exac- 
tion of bond in the cases of aliens belonging to four of the classes exempted 
as non-immigrants, to wit: temporary visitors, transits through the United 
States, transits from one part of the United States to another through 
contiguous foreign territory, and those entitled to enter for business pur- 
poses “in pursuance of the provisions of a present existing treaty of com- 
merce and navigation.”’ ; 

In the regulations * it is provided that in cases in which an alien has been 
granted a visa by a consular officer as a temporary visitor, a transit, or a 
person entering to carry on trade under a treaty, the immigration officer in 
charge at the port of arrival, if not satisfied that the alien is coming for the 
purpose stated, may compel such alien to furnish a bond in the sum of $500. 

- The wisdom, if not also the legality, of this absolute delegation of authority 
to subordinates may be doubted. Especially would this seem to be true 
with respect to merchants found by the consuls abroad to be coming here in 
pursuance of a commercial treaty. In such cases, at least, it seems probable 
that experience will show the exaction of bond must be very carefully super- 


42 This peculiar exemption is found in subds. (d) and (e); Sec. 13. 
*: Subd. (a), Sec. 13. 
44 Bureau of Immigration General Order No. 30, June 6, 1924, caption “Bond Provisions.” 
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vised. Congress has clearly indicated the intent that the law shall not so 
operate as to interfere with treaty rights, and doubtless many cases will 
arise in which an attempt to compel the furnishing of a bond would bé 
regarded as in derogation of treaty rights, and as the useless giving of offense. 
8. Preferences within the quotas. The provisions on this subject, found 
- in Section 6, are simple and explicit. Two distinct classes of quota immi- 
grants áre to be given preference in the granting of visas. 

. The first relates to certain relatives of United States citizens (such citizens 
being 21 years of age or over). To get.a clear idea of the meaning it is 
necessary to consider together this provision and the non-quota exemption 
in favor of the children of citizens appearing elsewhere in the act and 
already discussed.’ 46 This is the situation: 


The wife, or unmarried children under 18 years of age, of a citizen 
of the United States who resides in the United States at the time of. 
executing and filing Form 633 are non-quota immigrants, and are 
entitled to admission to the United States regardless of quota limita- 
tions. 
`_H the citizen husband, or father. instead of residing in the United _ 
States, resides abroad at ‘the time of filing Form 633; then his wife, or . 
‘unmarried children under the age of 21, are quota immigrants and 
entitled to preference in the issuance of immigration visas. 

The unmarried children, between the ages of 18 and 21, of a citizen 
of the United States who is 21 years of age or over are quota immigrants 

, and entitled to preference in the issuances of immigration visas, regard- 
less of the place of residence of the citizen parent. 

The father, mother, or the husband 'of a citizen of the United States 
who is 21 years of age or over and who resides either in the United, 
States or abroad at the time of executing and filing Form 633 are quota 
oe hs and entitled to preference in the i issuance of immigration 
visas. 


The second class of PE Ü consists of aliens “skilled in agriculture" 
_and their wives and children under-the age of 16. It was placed in the law 
as an amendment offered by Sénator Simmons on the floor of the Senate, 
and its obvious purpose is to encourage the entry, within the quota limita-, 
tions, of persons who will settle in rural communities and benefit agricultural 
enterprises. 

'The specification that neither class shall in practice be accorded ‘ 
priority in preference" over the other would seem to be calculated to cause 
embarrassment, occasionally at least. m 

9. Operation of law in contiguous foreign territory. The third. non-quota 
exemption €? is in favor, among others, of aliens born in either of the two - 
countries eontiguous to the United States. Bo that all such aliens are en- 


"48 Subd. (a), Sec. 4, discussed under ‘Classes exempted.” 

* Department regulation entitled “Issuance of Immigration Visas to Relatives.” 
47 See Congressional Record, Vol. 65, Fart k^ pp. 6522-6528 and 6549-6551. 

48 Subd. I See. 4. 
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titled to receive non-quota visas. And in ‘this act, as in previous’ immigra- 
tion laws, Congress has recognizéd the fact that our close and neighborly 
commercial and social relations with our two next door neighbors necessi- 
tates that immigration from and through their territory shall be regulated 
and controlled along flexible lines. : Therefore, the repetition in Section'17 
of those portions of Section 23 of the general immigration law of 1917, the 
purpose of which was to allow the administrative officers the utmost possible 
discretion in the supervision of this very difficult phase of immigration. 

10. Expulsions under the new act are to be effected through the adminis- 
trative processes provided in the general immigration. law. And expulsion 
is to occur no matter how long the alien haslived in the country undisturbed 
by officers of the government, if it is ascertained that at the time of entry 
: he was not entitled to enter under any of the provisions of the act, or even 
if it is ascertained that his offense has been merely remaining a “longer time 
" than permitted under this act or regulations made thereunder.” In this, 
respect the law is the most drastic ever passed. Heretofore Congress has 
always thought it Zair and proper to.place a three year limit upon the power 
to expel where the offense involved is no more than an evasion of inspection, 
and a five year limit upon cases in which the alien was at the time of entry 
a member of one of the classes excluded, the cases to which no limitation 
was attached being those of the anarchistic, criminal, and sexually immoral 
classes. . 

11. Offenses and penalties. By Section 16 us made unlawful for any 
person, transportasion company, or vessel to bring to the United States by 
water from any place outside thereof, except contiguous foreign territory, 
any immigrant nov in possession of an unexpired visa, or any quota immi- 
grant possessing a visa describing him as a non-quota immigrant. A fine, 
administratively assessed, in the sum of $1,000 is the penalty for committing 
either of these offenses, and, in addition the amount paid by the immigrant 
for his transportation must be paid over to the officials for refund to the 
alien when deported. This legislation is unprecedentedly drastic. The 
‘fines are five times as large as those ever heretofore assessed for similar 
' offenses. Moreover, while perhaps neither the wisdom nor the fairness of 
fining a transportation company for bringing to this country as a non- 
immigrant without a visa an alien who is an immigrant, can be questioned, 
it does seem altogether unfair to fine such a company for bringing “any 
quota immigrant having an immigration visa the visa in. which specifies 
him as a non-quota immigrant,” and quite as unfair to compel the company 
to refund the cost of such alien’s ticket. The visa wrongly describing such 
an alien is given him by an one of the United States Government, au- 
- thorized to issue it only upon "satisfactory proof : . .. that the appli- 
cant is entitled to be regarded as a se ad P 750 The immi- 


4 34 Stat. L., 898. 
59 Sec, 8. 
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grant furnishes that “satisfactory proof.” The transportation company 
takes no part in the matter. - If not satisfied of the bona fides of the claim 
the consul can deny the application, and compel the applicant to proceed 


on & quota immigrant visa or not at all. Is it the purpose of the law to 


force- the transportation company to go behind these visas and make an 


investigation of its own in every case ir. which an immigrant presents a - 


non-quota visa? The harshness of the provision. is somewhat relieved, 
however, by the fact that the precedent set for the first time in the 1921 
Quota Act is followed, and the refunding of these fines allowed if the Secre- 


tary of Labor is satisfied that the offencer “did not know, and could not . 


have ascertained by reasonable‘ diligence," prior to the departure of. the 
vessel from the foreign port, that the pecson falsely.claiming to be a non- 
immigrant or a non-quota immigrant, respectively, was not indeed such. 
It is to be expected that many of these fnes will be assessed orly to be re- 


funded; for by what kind of “reasonable diligence," in the average case, can - 


a steamship official prove that an alien Jas deceived a consul, and will it 
not often be just as difficult to ascertain, mo matter how diligent the inquiry, 
that an alien who claims to be a non-immigrant is in fact an immigrant? 


. Other similar drastic provisions are found in Section 26, where Section 9° ` 
of the 1917 act is amended by multiplying the amount of the penalties by 
five, and in one instance by ten; and there the original provision that the’ 


fines shall not be remitted or refunded is allowed to stand. 

- Excellent provisions are found, in Section 22 for the severe punishment, 
‘on conviction, of persons who may forge. counterfeit, or alter visas or per- 
mits, or utter, use, etc., forged or counzcerfeited visas or permits, etc.; of 


those who falsely personate others, or attempt evasion of the law by appear- 
ing under assumed names, or who furnisa a visa or permit to a person not - 
. authorized by law to receive it; and of shose who commit perjury in con- | 


nection with the enforcement of the immigration laws. 
12. The alien seamen provisions. The new act, like previous immigration 
: laws, contains provisions some of which relate to aliens who ere mala fide 


seamen and others of which relate to these who in good faith are members _ 


- 


of that calling. 


(a) The bona fide seamen provisions. *‘A bona fide alien seamen serving 


as such on a vessel arriving at a port oi the United States and seeking to 
enter temporarily the United States solely in the pursuit of his calling as a 


seaman” 5 js not an immigrant within the meaning of this law. Therefore, 


an alien who is a bona fide seaman arriving at a domestic port "from any 
place outside the United States" * is neither a quota nor à non-quota 
immigrant, and the only provisions affecting him are found in Sections 3 
and 15 of the new law, under the ee “Definition of Immigrant,” and 
* Maintenance of Exempt Status,” respectively. , 


-5 Clause (5), Sec. 3. 
8 Sec. 9, opening clause. ; ^ 
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While the effect of Section 3 is to place non-immigrants outside the reach. 
‘of the provisions relating to quota and non-quota immigrants, respectively, 
Section 15 contains provisions to the effect that the admission of certain 
non-immigrants ‘‘shall be for such time as’ nay be by regulations prescribed, 
and under such conditions as may be by regulations prescribed to insure 
ihat" when the period of their temporary admission has expired such aliens 
will depart from the United States. Under this authority the Secretary of 
Labor has issued regulations 9 the dual purpose of which is to permit all 
alien seamen who satisfy the Inspection Officers that they are bona fide 
members of that calling to enter the United States freely in the pursuit of 
their calling, and to prevent aliens who are*merely pretending to be seamen 
from entering the.Unjted States in violation of law. The time during 
which a bona fide seaman may remain in ports of this country without re- 
shipping foreign is fixed at sixty days, and any alien seaman remaining 
longer, it is specified, shall be deemed to have abandoned his status and 
~ shall be taken into custody and deported." 

Quite properly, zhe Secretary, does not attempt 4d exact a bond in cases 
of this kind. Clearly the language of Section 15 and its references to clauses 
of Section 3 in connection with the authorization of bonds justify no other 
conclusion than that bonds could not be exacted. And the history of the. 
legislation most distinctly indicates that the intention was that bonds should 
not be required in such cases. Suggestions were made for the incorpora- 
tion in the law of a provision conferring such- authority. These provisions 
were opposed, not cnly beforé the House committee, but before the Senate 
committee. The result was that the bonding proposal in each and every 
form in which it had appeared was omitted from the measure as finally 
passed. And it is clearly shown by the debates that Congress concluded 
that a bonding provision should not be inserted because it would have 
the effect of repealing those provisions of the Seamen’s Act of 1915,55 which 
confer upon all alien seamen the right freely to go ashore in ports of this 
country? Moreover, an attempt made to exact bonds in the cases of bona 
fide seamen of Asiatic races, under regulations promulgated in supposed 
pursuance of the 19.7 act, had been disapproved by the courts. 

* Bureau of Immigration General Order No. 38, dated Sept. 10, 1924. 

5: Id., subd. 6, par. (c). 

55 See Committee prin; of H. R. 101, 68th Cong., Ist sess.; Hearings before Committee 
on Immigration and Naturalization, House of Representatives, 68th Cong., Ist sess., on 
H. R. 5, H. R. 101, H. R. 561, H. R. 6540, Serial 2-A, pp. 1107-1148; and id., on H. R. 5, 
H. R. 101, and H. R. 562, Serial TA; pp. 152-180. 

o6 References just giver. 

57 Hearings before the Committee on Immigration, United States Senate, 68th Cong., 
Ist sess., on S. 2365 and 3. 2576, pp. 198-208. 

58538 Stat. L., 1164. 

Ls Congressional Record, Vol. 65, Part 6, p. 5830; id., Part 9, p. 8577, pp. 8824-8825. 


£0 United States ex rel Lum Young v. Stump, 292 Fed., 354, and United States ex rel Ho 
Chung v. Tod, therein described, id., p. 200. 
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` * (b) The mala fide seamen provisions. These are found in Sections 19 and : 

' 20, and, like all of the provisions of the seamen’ s sections * of the 1917 act, 

except those relating to the preparation of crew lists and-the prevention of 

the entry of seamen afflicted with dangerous contagious diseases, refer only 

to alien seamen “excluded from admission into the United States under the 

. immigration laws." ` That language, descriptive of the kind of alien seamen 
intended to be reached by the laws, was construed by the courts ® to con- 
fine the statute to those who were merely pretending to be seamen in an * 
effort to gain unlawful admission to the United States, when inadmissible 
as immigrants, as no seaman, as such, was excluded from the United States 
by any of the immigration or exclusion laws. Of course, Congress must be 
presumed, wher it placed in the new law upon this. subject provisións 
relating to seatnen and incorporated therein the exact language of the old 
law, tó have rezdopted that language with knowledge of the judicial con- 
struction placed upon it.® 

It is unfortunate that this abek has not been more thoroughly dealt 
with. There is probably no one way in which, heretofore, violations of the 
immigration law have occurred more frequently or more seriously than 
through the mala fide adoption of the seamen’s calling by aliens of the inad- 
missible classes. Although the Seamen’s Act conferred upon ‘seamen of all 
nationalities and races the right freely to go ashore in ports of this country, 
that right is conferred only with regard to those who are bona fide members 
of the calling and is limited to temporary entry in the pursuit of their calling; 
and, while this, of course, makes it necessary so to-form immigration legisla- 
tion as not to interfere with such rights of bona fide seamen, it does not ` 
prevent the enactment of legislation of a character calculated to give the. . 
immigration officials at least a fair chance of preventing: violations and . 

` evasions of law. 

-In two rather minor respects the new law is an improvement over the 
old, to wit: (a) itis made the imperative duty of ship masters to prevent’ 
the landing.of any seaman until the immigration officers have had an’ 
opportunity to examine his crew, and also to prevent the landing at all of 

any seaman who has been found to be mala fide and inadmissible and ordered 
held on board: * and (b) a rule evidence is adopted, which is intended - 


61 Sections 31 to 36. 

62 United States ez rel Lum Young v. Stump, 292 Fed, 354, and Unitec States ex rel Ho 
Chung v. Tod, therein described, id., p. 360. í 

85 Edwards v. Wabash Ry. Co., 264 Fed., 610, 618, C. C. A., 2d Cir. Sve also Latimer v. 
United States, 223 U. S. 501; United States v. Cerecedo Hermanos y Compania, 209 U. S. 
337; Heald v. District of Columbia, 254 U. S., 20; Von Bremen, MeMonnies & Co. v. United 
States, 168 Féd., 889, C. C. A.; United States v. G. Falk & Bros., 204 U. S., 143. 

64 Compare Sec. 20 of the new law with Sec. 32 of the old, and note that the word “negli- 
gent" no longer appears in miodifioation of the word “failure”; ; and see The Nanking, 290 
Fed., 769. 

65 Subd. (b), Sec. 20. 
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to increase the incentive upon the part of ship masters against allowing 
the escape into the country of inadmissible aliens posing as seamen. But 
these improvements have been more than offset by the failure to have the 
act provide some reasonably satisfactory method of identifying aliens allowed 
to go ashore in United States ports on the claim that they are bona fide 
seamen; and by the fact that, although it was possible under the 1917 act 
to enforce regulations having their identification by a system of identification . 

cards in mind, provisions which were in the bills until they went to confer- . 
ence contemplating the use of such identification cards were deliberately 
omitted from the measure before it was enacted into law. The report of 
the conference committee 5 makes no explanation of this omission; but an 
explanation of it was made on the floor of the Senate by the Senate manager 
of the conference. Jr is thus clearly indicated that Congress, negatively 
at least, disapproved of the identification card system; and the Secretary 
of Labor has quite properly omitted from his recent regulations concerning’ 
alien seamen 55 ary reference to the subject. Of course, the incentive to 
make use of this “loophole” is multiplied each time that the immigration 
law is made more restrictive; and it is difficult to imagine: how the Depart- 
ment can possibly prevent extensive and serious violations of both the quota 
and the ineligible +o citizenship provisions of this act, through the adoption 
mala fide of the seamen’s calling by aliens belonging to nationalities or races 

excluded by such >rovisions. | 
The regulations contain a provision *? of an eminently fair character with 
regard to the readmission to the United States of aliens previously lawfully 
resident here who have gone abroad while employed as seamen. Such 
„an alien when returning á ing an intention to resume his residence 
in the United States tted to do so although he possesses no 
immigration visa. B ovision of the regulations 7° is open to : 
criticism, not only as >d to lead to unfair and arbitrary action, 
but as probably beiy w. Under this provision the attempt is 
made to delegate be permnmigration officials final authority to 
determine ‘whethez t another p. claiming to be a bona fide seaman is 
such and exclusive being calculatot only the detention on board, but the 
deportation of su f 8 contrary to lay obviously contemplates that aliens 
detained on board fll? Subordinate i the order of a subordinate official 
or not an alien i of Labor; otherwise there ` 

[ of the Department in 
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13. The burden of proof provision. Section 23 of the law is constituted of - 
this very important provision. "The. explanation of it given by the House 
committee is doubtless correct: ?? 


An alien seeking to enter the United States should not stand mute, 
but should assist the Government by showing admissibility if he can. 
No longer should admissibility be presumed until the Government can - 
marshal its forces to prove inadmussibility. An alien remains within :' 
the country not by right, but by sufferance. -If the Government chal- 
lenges him, alleging that he is remaining unlawfully, the burden should 
be upon him to prove the legality of his sojourn or residence. This 
means reversal of the present rule, which has operated to the detriment. - 
of the United States. ‘ 


No doubt, referring to the standing mute of aliens? the committee had in ` 
mind the important decision of the Circuit Court of Appeals for the Second 
Circuit in the case of an ex-president of Venezuela.” The Commissioner 
General of Immigration; some years ago, called attention to the serious 
situation that existed in this respect. He said: “We have been in a : 
position (exemplified so aptly by the famous.Castro case) where an alien 
could knock at our doors and upon being asked who and what he was, could | 
give his name and then refuse to answer any questions the purpose of 
which was to divulge his character and antecedents, and yet could demand 
admission upon the ground that we had failed to show that he was within 
one of the classes enumerated in the law as inadmissible. Obviously this 
situation is deplorable. A nation, no more than a man, should be placed in 
a position where an outsider can demand the opening of the door without 
giving a full account of himself and showing thatihe is a fit person to enjoy . 
the hospitality that he seeks." 74 

While, obviously, this burden of proo, 
value in the enforcement of the quota p 
of aliens who are quota immigrants ¢ 
visa is indispensable anyway), the neec 
is no less now than it was when formf provision Y 
made the observation above quoted. ;ovisions of th 
all of the previous laws left intact bir in such cases 
affirmatively prove admissibility, agf for amending ih 
government has failed to pzove in r Commissioner 
of non-immigrant and Aliens must still 
frequently under the 
tion, of this admirabl 

7 H. Rep. 350, 68th 


7 United States ex rj 
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£ Immigration: for 1919, p. 290. 
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f war and neutrality has been d 
‘lar character, such as insurg m 
tus, evidently it is + 


femed appropriate in other emergencies 
cy ?? and military occupation in-time of 
e emergency which justifies the special law 
apple justifies the emergency. - The United States 
has insisted tha, ae agf of the laws of war and neutrality during rebel- 
lion does not ma Foellion lawful under the Constitution." No more 
does the application cf these laws make war lawful under international law. 

Under international Jaw, therefore, war is not a lawful institution, but an 










peace.*t 
and not the § 






event, an unfortuna;e event, like invasion under municipal law, which f% 
—— M! 


renders the operation of normal law impossible and makes applieation of an 
emergency law of war and neutrality a pis ale) 

But even events caa be prevented by human effort. Have statesmen and 
jurists, using law as an instrument, progressed toward controlling the recur- 
rence of wars? 

. Here it may be well to notice an ambiguity in the vom war." Courts 
have distinguished between “war dgsthe material sense" and ‘‘war in the 
legal sense.” Said Justice Nelson:*^* : 


Àn idea seemed to be entertained that all that was necessary to 
constitute à war was organized hostility in the district or country in & 
state of rebellion—that conflicts on land and on sea—the taking of 
towns and capture of fleets—in fine, the magnitude and dimensions of 
the resistance against the Government—constituted war with all the 
belligerent rights belonging to civil war. . 

Now in one sense, no doubt this is war, and. may be a war of the mos? 
extensive and threatening dimensions and effects, but it is a statement 
-simply of its existence in a material sense, and has no relevancy or Weight 
when the question is, what constitutes war in a legal sense, in the sense 
of the law of nations, and of the Constitution of the United States? 
For it must be & war in this sense to attach to it all the consequences 
that belong to belligerent rights. Instead, therefore, of inquiring after 
armies and navies, and victories lost and won, or organized rebellion 
against the General Government, the inquiry should be into the law 

' of nations and irto the municipal fundamental laws of the Government. 
For we find theze that to constitute a civil war in the sense in which 
we are speaking, before it can exist, in contemplation of law, it must be 
recognized or declared by the sovereign power of the State.” 


30 The Three Friends, 166 U. S. 1, 1897. ‘When insurgency exists, the armed forces af 


| 


taea 


Cine 





the insurgents must observe and are entitled to the advantages of the laws of war in their - 


relations to the parent state." Wilson and Tucker, op. cit., p. 64. 

31 Cross v. Harrison, 16 How. 164, 1854; Santiago v. Nogueras, 214 U. S. 260, 1909; In- 
structions for the Government of the Armies of the United States in the Field, Gen. Ord. 
100, 1863, cited as Liebez's Code, Art. 2. 

32 The Prize Cases, 2 Black 665, 1803; Lieber's Code, Arts. 153, 154. 

3: Nelson, J. dissenting in The Prize Cases, 2 Black 635, 1863; Thayer, Cases on Constitu- 
tional Law, Vol. 2, p. 2848. Though the majority differed from Justice Nelson in holding 
that the President did not need to wait for Congress to recognize war in the legal sense; 
. they did not deny this distinction, and it was later utilized by the court in Zu Three Friends, 
166 U. S. 1, 1897. See elso Hershey, op. cit., p. 349. 
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8 hat each of these conceptions. Oj 
«and thus four definitions 


AL LAW 





A comparison - definitions discloses 

has begg given two. shades. of meanin 

distinguished. - : : 

In the material sense, war may be conside 

violerice by one government against another ^ or 

isi "ments carried on by violénce.*® f 
In the legal sense war may be considered a ‘condition’ T period of time in 

` which special rules permitting and regulating violence "between governments ~ 

„~ prevail, 3$ or a procedure of ‘regulated violence by which dispute between  ' 
9 2: ‘governments are settled. x 

Thus the essence of war is suctessively oonddared'a an act, a, controy: )Versy, & 

condition and a. procedure. The first meaning whieh may be expressed by 
f , the phrase “act of war” is the usual conception of practical military men. 
2 as .' To them war is a séries of acts aimed at occupation of the enemy's territory, 
‘destruction of his military forces; a and eventual reduction of him to DOR te 








prisals. The following definitions do not makefhis limitation. ‘War is an act of violence 

will.”. (von Clausewitz, On War, [1st ed., 
. 1832] London, 1911, Vol. 1, p. 2.) “War jé the greatest and most magnificent of human 
actions," (Montaigne, Essays [1st éd., 1580], Cotton, trans., London, Vol. 1, p. 394.) ' 

35 “War is a contest or contention carried on by force” (Cisero, Orat. c. 45 [55 B. C. p. 
"War is a conflict of great interests which is settled by bloodshed. . . .. Waris nothing 
but a continuation of political intercourse with a mixture of other means” (von Clausewitz, 
op. cit., Vol. 1, p. 121, Vol. 3, p. 121.) “War is a contest as.between nations or aie, 
carried on by force and with arms” (Standard Dictionary.) 

“36War is the state of persons contending by force, as such" (Grotius, De Ji ure Belli ac 
Pacis, 1625, I, c. 2, par. 2, and infra, note 38). It willbe noticed that this ‘and the three 
following definitions do not confine war to relations between states or political entities. . 
“War is nothing else but that time wherein the will and intention of contending by force is - 
either by words or avtions sufficiently’ declared” (Hobbes, De Corpore Politico, 1650, P. Y, 
c. 1, sec. 2.) - “War is that state in which we prosecute our rights by force” (Vattel, Droit _ 
des Gens, 1758, iii, c. i, sec. 1.) “War is that state, in which men constantly exercise acts 
of indeterminate violence against each other" (Martens, Précis du Droit des Gens, 1788, 
VIII, c. 2, sec. 1.). “War is the state of nations among whom there is an interruption of all 

_ pacific relations, and a general contention by force, authorized by the sovereign” (Manning, 
Commentaries on the Law of Nations, 1839, p. 96.) “Public War is a state of armed hostility 
. bétween sovereign nations or governments" (Lieber's Code, 1868, Art. 20, U. S. Rules of 
Land Warfare, 1914, Art. 24.) ''War is the relation which exists between states or between 
politieal entities when there may lawfully be ‘a properly conducted contest of armed puolie 
forces’ " (Wilson and Tucker, International Law, 1922, 8th ed., p. 235.) 

8 (War is a properly conducted contest of armed publie forces” (Gentilis, De Jure Belli, 
I, c. 2,1588.) The qualification “properly conducted”. (justa) seems to convert the simple 
idea of contest into the legal idea of procedure. “Wars are no massacres and confusions, - ,. 
.but they are the highest trials of right when prinées and &tates shall put themselves upon 
the justice of God for deciding their controversies as it shall please Him to put on either. 
side” ([1625] Bacon, Works, Montague ed., Vol. 5, p. 384) “War is a contest between 
b independent parties by way of force or deceit, for the purpose of pursuing their rights.” 
- (Bynkershoeck, Questiones Juris Publica, 1737, I; e 1. A See also deanitions by Phillimore 
.. and Holland, supra, note 15. ` : i 
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“: submission. The second is the oldest and the usual lay use of the term war, 
generally given first place in dictionaries, but it lacks precision, since a 
- dispute may gradually merge from methods of complete amity through 
displays of force, interventions and reprisals, to war in the material sense. 
"The third meaning is commonly accepted by legal writers, and is thus 
distinguished from the second by Grotius:5* ‘Cicero says that war is a 
contest or contention carried on by force. "But usage applies the term, 
not to an action, but to a state or condition: and thus we may say, war is 
the state of persons contending by force, as such." Writers express this 
conception by various abstract terms signifying existence in time such as 
state, condition, relation, situation, and it ean be emphasized by use of the 
term "state of war.” | The fourth meaning, as has been noticed,? is not 
commonly used by modern jurists who look upon war as an event rather 
than a legal procedure. War in itself does not legally settle a dispute. 
It may do so in fact but in law the dispute is settled by a declaration or 
treaty ending or following the war... 


For purposes of precise discussion Athe first and third meanings, “an 


act of war" and “a state of war," seem best to embody the essence of war 
in the material and legal senses respectively.) The characterizations legal 
or illegal can properly be applied only to &ets which proceed from responsible 
beings, not to events which exist from uncontrollable natural causes. Thus 
we are presented with the paradox that war in the legal sense is an event 
neither legal nor illegal, while war in the material sense is an act at least 
capable of legal characterization, 

The ambiguity in the term war indicates the doubt which exists in many 
minds as to whether war does ordinarily proceed from responsible action or 
from natural causes, a doubt reflected in many of the comments on responsi- 
bility for the World War. If wars are in fact inevitable, as many assert 
them to be, they are rightly to be classed with volcanic eruptions, tornadoes, 

‘droughts and similar phenomena which, however destructive, can not be 
attributed to responsible beings subject to legal control." 

The state of science and philosophy has a great deal to do with the 
ordinary attribution of events to the categories of responsible acts or natural 

38 Grotius, op. cü., I, c: 2, par. 2. ‘See also Vattel, THI, c. 1, sec. 1; Fenwick, op. cit., pp. 
428-429; Moore, International Law Digest, Vol. 7, p. 153. 

39 Supra, note 15. 

40 Supra, note 5. i 

41 See summary of much of this literature in article by Harry Elmer Barnes, Current 
History Magazine, May, 1924, Vol. 20, p..171, and comments by ten historians and politica! 
scientists thereon, ibid., June, 1924, Vol. 20, p. 452. ; 

42 Extreme complexity of causation would have the same effect from the standpoint ol 
placing responsibility as inevitability. ''No war, strictly speaking, is inevitable; but in £ 
storehouse of high explosives it required rulers of exceptional foresight and self-control ir 
every country to avoid a catastrophe.” Gooch, Recent Revelations in European Diplomacy 
Journal of the British Institute of International Affairs, Jan. 1923, p. 29. See also Gooch 
History of Modern Europe, pp. 584-559. 
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events. The Middle Ages, with a philosophy which viewed all nature as . 
the manifestation of design, was inclined to trace all events to responsible 
agency. Animals, trees or even stones and weapons were subjected to 
legal responsibility for injury to human beings, and events for which no 
agency within the power of the court could be held responsible were called 
“acts of God." Someone or something was to blame for all ills which 
occurred.‘ i ! 

The modern scientific habit of thought has tended in an oppostie direction. 
The field of natural facts has expanded at the expense of responsible acts 
until we find criminologists and psychiatrists who would abandon the con- 
ception of crime altogether and kold that the “criminal,” even though sane 
in the usual sense, is so controlled by heredity and environmental influences 
that he could not have acted other than he did. He should be treated by 
the social service agency or the physician, not committed to the jailer.** 
Parallel, however, with this tendency to relegate the term “responsibility” 
to obsolescence, has developed through applied science an actual capacity of 
man to control future phenomena. Precautions against infection in an 
operation which would have been perfectly normal before Pasteur, might 
now subject a physician to criminal responsibility. While scientific theory 
has narrowed the field of responsible action, applied science has widened it. 

Thus with regard to war,\the early jurists steeped in medieval habits of 
thought sought to impute legal responsibility for wars with-the distinction. 
between just and unjust causes for war.i) It may also be noticed that the 
employment of standards of responsibility for state action similar to those 


^ Holmes, Common Law, pp. 7-11; Holland, op. cit., p. 154; Gray, Nature and Sources of 
the Law, 1916, secs. 100-110; Evans, Criminal. Punishment and Prosecution of Animals, 
N. Y., 1906. ; 

4 Bernaldo DeQuiros, Modern Theories of Criminality; Ferri, Criminal Sociology, 1917, 
pp. 288 ei seg.; Parmelee, Criminology, 1918; McConnell, Criminal Responsibility and Social 
Constraint, 1912; Darrow, Crime, the Cause and Treatment, 1922. 7 

5 Salmond, Jurisprudence, p. 436; Wharton, Criminal Law, sec. 89. 

46 War was regarded as a legal procedure in ancient Rome when sanctioned with due 
formality by- the Fecial College (Walker, History of the Law of Nations, p. 47). The 
Christian fathers found some difficulty in reconciling war with certain passages of the Bible, 
but doubts were set at rest with the publication of Gratian’s Decretal (about 1140) in which 
Isidoreof Seville (Etymologie, 600 A. D.) was followed in holding that war is not necessarily 
sinful and in distinguishing just from unjust wars. A series of writers followed with the 
similarity of treatment characteristic of medieval writing. They generally distinguished 
seven sorts of ‘yar, five unjust and two just, with a definition of the latter from Cicero 
through Isidore. V * Quod geritur expraedicio, aut rebus repetitis aut propulsandorum hostium 
causa.” See T. E Eolland, Studies in International Law, pp. 40-58, who discusses the work 
of Legnano, De Bello, de reprisalis et de duello, 1360; Henry of Gorcum, De bello justo, circa 
1450; Franciscus Victoria, Relectiones, circa-1540; Dominicus Soto, De justitia et jure, circa 
1550; Vasquez, Conivoversum illustrium, libri tres, circa 1560; Pierino Belli, De re Militari 
et de bello, 1503; Balthazar Ayala, De Jure et Officiis bellicis, 1581 and others. The latter 
writes, “Justa bella sunt jure gentium indicta” (I, c, 2, sec. 5). Gentilis, who added much 
- to the work of his predecessors, thinks that in last resort recourse may justly be had to war 
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of the criminal law was not unreasonable in an age when absolute mons 
‘had a real discretion in making war. But as absolute monarchs beca 
subject to constitutional restrictions, as international relations beca 
more ramified, as the complexity of the antecedents of war became bett 
realized, and as the scientific habit of looking for natural causes-rather tha 
for responsible agents gained ground among men of learning finternationa! 
jurists despaired of allocating and judging responsibility for war, and viewed 
wars as events, the conduct of which could be regulated but the origin of 
which could not be judged. } Historians, statesmen, moralists and propa- T 
'gandists continued to discuss the responsibility for and the justice of wars, 
but lawyers gave it up.*8 
During the past cfntury, inventions and social organization, together 
with growth in population, hee increased international trade, travel, com- 
munication and coöperation, with a consequent stimulation of humanitarian 
and cultural interest in other peoples, economic interest in their prosperity 
and political interest in their stability. But, on the other hand, these same 
factors have perfected instruments of destruction, enlarged the possibility 


“but “Si necessitas non subsit, belle esse justum nec posit.” (De Jure Belli, 1588, I, c. 3.) 
Grotius devotes a chapter to the question whether war is ever just, with the conclusion 
“De jure naturali, ergo, qucd et gentium dict potest, ratis constat eo bella non omnia improbari.” 
(1625, I, c. 2, par. 4.) Not content with this, he proves at length that war is not prohibited 
by divine law as declared by the old or new testament or by the church. Pufendorf thinks 
“Peace is a state proper to human nature as such; since it ariseth from a principle peculiar 
to mankind above the brutes; whereas, war flows from principles common to both." But 
nevertheless man is entitled by nature “to defend himself or to recover his right by force 
when he cannot obtain it by easier means. When men are forced to ight, however, it is 
not because they'are to mgke war perpetually, but that they may enjoy a lasting peace and 
security for the future.” Jus Naturale et Gentium, 1672, viii, c. 6, sec. 2.  Vattel's opinion 
is similar.. (Droit des gens, 1758, iii, cl. 3.) All of these writers realized that this view 
required them to distinguish just from unjust wars, which they did on the ground both of 
formally just commencement and conduct and of substantively just causes. Among modern 
writers, Halleck follows the same practice with liberal citation from the classics, but appar- 
ently with the implication that the question is one of ethics rather than of law. (Interna- 
tional Law, 4th ed., Chaps. 15, 16.) See also Kent who says, “An injury either done or 
threatened, to the perfect rights of the nation, or of any of its members, and susceptible of 
no other redress, is a just cause of war." (Abdy ed., 1860, p. 164). Martens, Précis de 
droit des gens, makes a similar statement (1788, viii, c. 2, sec. 3), as does Woolsey, Introduc- 
tion to the Study of International Law, 1860, sec. 116. For the usual attitude of modern 
writers see supra, note 15. i 

. 4 Grotius considers authorization by the sovereign an essential to just war, and sover- 
eignty vested in a single individual as normal, though he recognizes the vossibility of varia- 
tion “according to the laws and custom of each nation.” Op. cit., I, c. 3, par. 4-8. 

48 Supra, note 16. . 

49 This movement can be measured by comparison in successive periods of the number of 
public and private international organizations, agreements and settlements. See Potter, 
Introduction to the Study of International Organization, tables given on pages 190, 216, 226, 
272, 291, 296, 323, and discussion of causes, p. 308... See also, Wright, this JOURNAL, Vol. 
13, pp. 242-247. 
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Obilizing whole populations, and increased the points of friction between 
ions, with the result of rendering preparation for war more expensive, 
ar scares, if not wars themselves more frequent, and wars more destructive, 


articularly of civilian life and property. The result has been an increasing 


r,a demand of which statesmen and inter- 
national lawyers have taken cognizance, particularly during and since the 
World War.) 

The past century has also witnessed advances in juristic thought. In 
the Middle-Ages men thought there existed “a perfect body of law, im- 
mutable eternal, the work of God, not of man." Legislation was necessary 
only to reform procedure so that this law might be more perfectly applied. 

` Later, "natural law” was attributed, not to God, but to the nature of man, 
to geography and environment, to history and culture, but was equally 
beyond human control.’ 


59 /'his tendency can be measured by comparison in successive periods of military appro- 
pristions and average size of standing armies and navies in time of peace, and number and 
eost of wars in expenditures and destruction of life and propérty. Such statistics are ex- 
ceedingly difficult to compile and compare and are apt to be unreliable. See, however, 
report of Massachusetts Commission on Cost of Living,-The Waste of Militarism, and the 
Staggering Burden of Militarism, World Peace Foundation pamphlets, Oct. 1912, April 1921, 
August 1921; Wright, Limitation of Armament, Institute of International Education, 
Syllabus 12, Nov. 1921; Anderson and Hershey, Handbook of Diplomatic History, 1870-1914, 
Washington, 1918, pp. 468-474; Krehbiel, Nationalism, War and Society, 1916, pp. 62, 70- 
74, 257; Bodart, Losses of Life in Modern Wars, 1916; Dumas and Vedel-Petersen, Losses of 
Life Caused by War, 1923; Moore, International Law and Some. Current Illusions, pp. 8-13. 
The latter gives figures indicating that recent wars have not destroyed so large a proportion 
of the population of belligerent countries as earlier and ancient wars, but absolute losses 
have tended to increase, not only for equal times but for wars as a whole. The fact that 

. wars have tended to be shorter perhaps indicates the more rapid exhaustion of belligerents. 
On the tendency of modern warfare see, Rear Admiral Rodgers, U. S. N., this JOURNAL, 
Vol. 17, pp. 1-14; Col. J. F: C. Fuller, D. 8. 0.7 The P oenanen. of War, N. Y., 1923; Will 
Irwin, The Next War, N. Y., 1921. 

51 Every great war has been followed by an extensive agitation for the dimihadin of war,, 
and the relative strength of such demands is diffieult to measure. Comparison of the pro- 
portionate amount of peace literature, and of the number and cost’ of private.and public 
organizations devoted to this object, seem not to be available. Studies of the evolution of 
international organization and the extent of government participation in and delegation of 
functions to such organization seem to justify the statement given. See Sayre, Experiments 
in International Administration, Chap. 1; Potter, op. cit., pp. 488-510; Fried, Handbuch des 
Friedensbewegung, 1913; Krehbiel, op. cit., Chaps. 16-19,. 28730, giving extensive bibliog- 

. raphies. . 

52 Maitland and Montague, A Sketch of English Legal Hi fuo. 1915, p. 108. 

. 8 Natural law is here used in its widest sense as distinguished from artificial law in that 
its source is nature rather than human purpose. (See Ulpian, Jus. Inst. I, 2). It has also 
been distinguished from positive law in that its sanction is nature rather than enforcement 
by political authority (Holland, op. cit., p. 31), and from civil Jaw in that it is universal 
rather than limited to a special country. In this sense it is equivalent to jus gentium as 
understood in ancient Rome. (Cicero, De Off. 1, 28.) See also Pollock, Introduction to the 
History of the Science of Politics, 1908, p. 110. 
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This conception has to a considerable extent broken down before the 
assaults of the analytical jurists, the historians and the sociologists. Law ; 
has come to be looked upon as an artificial contrivance which not merely | 
clarifies intuitions of justice but moulds society in. accordance with social 
‘policies. Doubtless, the legislator must take cognizance of existing cus- 
toms, interests and moral convictions of those subject to the law, but, 
nevertheless, with careful integration into the system and well conceived 
agencies of enforcement, he may make laws which will gradually modify 
them. Law can ke an agency of progress as well as of stability.®4 
. - Modern jurists consequently have insisted that legal responsibility is an 

artificial creation which need not be related to subjective intuitions of fault 
or psychological investigations of intention, if better results can be obtained 
otherwise. According to Dean Roscoe Pound, modern systems of private 
law tend to enforce “reasonable expectations arising out of conduct, rela- 
tions and situations" rather than “willed consequences of declared inten- 
tions" or “reparation for willed aggression." 5 Modern legal thought 
would therefore reeognize the possibility of artificial criteria to determine 
legal responsibility Zor initiating wars—criteria which can be applied without 
attempting to solve insoluble historical disputes as to who is morally re- 
sponsible for a particular war. Í 

Thus with an insistent stimulus to action and new jural instruments 
offering a prospect of success, jurists have set about the task of controlling 
war. They have been met by the problems: (1) of devising criteria of 
responsibility for beginning war, (2) of devising criteria for determining 
justifiable acts of self-defense, and (3) of devising adequate agencies of 
enforcement. 


5 Pound, Interpretations of Legal History, 1923, pp. 11, 152 èt seq.; Dicey, Lectures on the 
Relation between Law ani Public Opinion in England during the Nineteenth Century, 1905, 
pp. 41-47; Maitland anc Montague, op. cit., pp. 161-162; Wright, Legal Nature of Treaties, 
this JounNAL, Vol. 10, p. 707, Oct. 1916. 

55 Pound, Introduction to the Philosophy of Law, 1922, p. 189. The artificiality of the 
concept of legal responsibility is well illustrated by the efforts of the analytical jurists to 
define liability so as to include the various kinds of intentional wrong, negligence, and 
liability without fault known to the law, and to explain the relation of the act in question 
to the total causation of the effect attributed to it. See Holland, op. cit., pp. 105, 149-151, 
327; Salmond, op. cit., pr. 401-403, 410-411. 


EDITORIAL COMMENT 
THE IMBRIE INCIDENT! 


On Friday, July 18, 1924, during a religious ceremony, Major Robert 
Imbrie, American vice-consul at Teheran, was attacked and done to death 
by a fanatical mob that misunderstood or resented his presence. The out- 
rage was peculiarly atrocious in that the mob after severely wounding 
Consul Imbrie pursued him into the operating-room of the hospital where 
he had been taken for relief and there pounded him to death. 

The local police appear to have joined in the attack, or at any event not 
to have made any effectual resistance to the mob, and the responsibility 
of the Persian Government was in consequence more seriously involved. 
The Government of Persia recognized this responsibility at once and took 
action to fulfil her obligations as a sovereign state. Teheran was placed 
under martial law; measures were taken to prevent the publication of news- 
papers inciting to hatred against foreigners; the Megliis, the Persian Legis- ` 
lature in open session, declared its sorrow and profound horror at the . 
crime and urged the government to pursue the investigation relentlessly. 

From the cabled report of Mr. Kornfeld, American Minister at Teheran, 
it was learned that Khalosi Zodeh, a leading Mullah, with two hundred 
persons suspected of participating in the crime, had been arrested. In the 

“game cable Minister Kornfeld further reported that the Minister for For- 
eign Affairs and representatives of the Crown Prince had called at the 
American Legation to express their condolences, and that he had asked the 


"+ Persian authorities for a precise statement of the facts concerning Major 


Imbrie’s death. Minister Kornfeld stated that Major Imbrie was buried 
on July 19, with full military honors, and that the diplomatic corps had 
' made to the Persian Government a strong protest relative to the commis- 
sion of the crime. Mr. 
On July 21, the Persian Chargé d'Affaires, Mr. Bagher M. Kazemi, 
acting under the instructions of his government, called upon Mr. Grew, 
. Acting Secretary of State in the absence of Mr. Hughes, and read the fol- 
lowing official communication:. “The Persian Government assures the 
United States Government that it will do everything in its power to fulfil 
its duties in a diplomatic sense. The Persian Government is appalled by 
the disaster and promises every aid to apprehend the slayers of Major 
Imbrie." l 
` The Department of State in à communication to the press made public 


1 The discussion of this incident is based upon the facts as given out by the Department 
of State and the cabled press reports published in the New York Times. 
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the formal note of protest telegraphed to Minister Kornfeld on July 25 
for presentation to she Persian Minister for Foreign Affairs. After the 
note was dispatched the Department learned of the attack upon the widow 
of Major Imbrie in the streets of Teheran and sent further instructions to 
Minister Kornfeld tc make adequate oral representations on this account, 
but the nature of these supplementary instructions was not made public. 

The text of the note of protest. as communicated to the press was as 
follows: 


I am instructed to inform you that the Government of the United 
States views with the gravest concern the killing in Teheran of its 
consular representative, Mr. Robert W. Imbrie. 

Immediately 2fter learning of the circumstances under which Mr. 
Imbrie had been killed and his attendant, Mr. Melvin Seymour, seriously 
injured, your Excellency’s Government was advised, through its repre- 
sentative in Washington and through the American Legation in Teheran, 
that my Government would expect adequate reparation to be made and 
prompt punishment meted out to those responsible for the killing and 
to those who by their failure to act contributed to make possible this 
incident unprecedented in recent times. 

My Government bas now instructed me to supplement the repre- 
sentations already made. . 

It was felt proper that these representations should be made only 
in the light of a full knowledge of the events which had transpired and 
when it might be possible to fix the responsibility and to gauge the 
reparation which would be adequate to the situation. 

The facts of the case appear sufficiently established in so far as all 
essential elemerts are concerned. The American consular represent- 
ative in Teheran, accompanied by an American citizen, was brutally 
assaulted in the streets of Teheran, in broad daylight. In endeavoring 
to escape from their assailants, they entered a carriage and drove a con- 
siderable distance, : when they were again assailed and the tragedy 

- occurred. 

The American consular representative would appear to have had no 
reason to anticipate danger from visiting the particular place where 
he was the victim of the unjustified assault. 

It is most regrettable that it is necessary to add to this statement 

- that the facts before my Government do not indicate that the police 
or military authorities made any adequate effort to protect the Amer- 
ican consular representative, and there appears, in fact, to be evi- 
dence which it is believed the Persian Government will itself desire 
to investigate most vigorously, that certain military elements par- 
ticipated in the assault. 

My Government desires nothing which the facts of the case do not 
fully justify. It approaches the situation with no wish to offend a 
friendly Government or to require punitive damages. It is, however, 
insistent that full reparation should be made, that punishment should 
be meted out to the guilty, that assurances be given and enforced of 
adequate protection for the lives of American citizens and that the safety 
of its officials in Persia should be guaranteed. 

My Government does not wish at this juncture to indicate in detail 
the particular steps which would be considered adequately to meet 
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the situation resul* "ng fous the killing of Mr. Imbrie. The Persian 
: . Government has already stated on its own initiative that redress for 
the wife of the victim would be made. This redress should also extend 
' to the covering of the expenses which might be incurred in connection 
with the dispatch to a Persian port of an American man-of-war to 
“receive the body of Vice Consul Imbrie, which should be accompanied 
while on Persian soil by a suitable Persian military guard of honor 
and rendered appropriate honors at the time of leaving Persian terri- 
tory. It is further considered that an appropriate guard should, if 
requested by the Legation, be furnished by the Persian Government 
both to the American Legation and to the American Consulate; such 
guard to be maintained pending the notification to the Persian Gov- 
ernment that it is no longeg considered necessary. 
My Government has further instructed me to reserve, for a later 
` -communication, further suggestions as to the’ action which may be 
considered necessary to, meet the exigencies of the situation. I am 
instructed by my Government to add that the character.of any addi- - 
tional statement which might be; made to the Persian Government 
would be materially influenced by’ the action which that Government 
may immediately take on its own initiative to make such further re- 
: dress as may be appropriate, particularly in punishing those respon- 
sible for the crime and in giving full publicity to the action taken. 

The maintenance of relations between countries is primarily depend- 
ent upon the according of adequate protection to their respective 
nationals and to their official representatives. “Diplomatic usage, 
treaty provisions, in fact the very provisions of the treaty between the 
United States and Persia of 1856, emphasize this view. This Govern- 
ment feels that the continuance of its diplomatic and consular repre- 

- sentation in Persia will be dependent upon the action which the Per- 
sian Government may. take in this case to vindicate this fundamental 
principle of international law and this foundation upon which inter- 
national intercourse is predicated. It-confidently awaits such action 
to supplement the steps already taken by the Persian Government. 
It cannot overemphasize the seriousness of the view which i is taken of 
the present situation. - 


mE 


. In reply the Persian Government on J as 29, addressed the following note 
` to. Minister Kornfeld and made public Monge the Persian press an account 
*of the promised reparation: 


Pursuant to my letter No: 9458 I beg to advise 5 your ‘Excellency: of 
the views of the Imperial Government in response to your note of 
July 25, 1924. 

As your Excellency has observed, the Government and people of 
Persia are extremely chagrined and depressed by the lamentable inci- 

` dent of Friday, July 18, and have expressed their feelings to that effect ` 
in numerous instances and in various ways. 

You state that Excellency's Government does not desire to approach 

_ the situation in such manner as to offend my Government The Per- 
sian Government regards this as an evidence of the unequivocal good 
will and friendship of the American Government, and requests your . 
Excellency to be good enough to communicate its thanks and appre- 
ciation to the authores of your great Government. : 
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As I stated in the course of my letter No. 9155, -the Imperial Gov- 
ernment is making extreme efforts in pursuing and punishing the per- 
sons who caused and perpetrated the killing of Mr. Imbrie, and it will 
not hesitate to take any kind of steps in this connection. Up to the 
present time the action of the Government in pursuing this object has 
proceeded with rapidity. Many of the persons who were either sus- 
pected or were accused of committing the crime have, regardless of 
the class to which they belong, been arrested. Other persons who 
participated will shortly, as a result of the vigorous efforts of the Gov- 
ernment, be apprehended and the culprits will receive drastic punish- 
ment after their trial. 

I also feel it again necessary to give your Excellency the assurance 
that the Imperial Government is extfemely desirous of repairing the 
above-mentioned regrettable incident. 

Considering the official status of Mr. tubas the deceased, the Per- 
sian Government agrees with the suggestion of the United States Gov- 
ernment that the body of Mr. Imbrie be accorded honors during its 
transportation. The Persian Government is concerned over this mat- 
ter to such an extent that it would ship the remains of the deceased 
Consul to America aboard a Persian man-of-war if Persia possessed one. 
But inasmuch as it is unable to do so it agrees to pay the expenses 
which may be incurred by the dispatch of an American man-of-war to 
receive the remains. 

Your Excellency has already been advised verbally and in writing 
as to the Persian Government’s desire to relieve and console the widow 
of the deceased Consul 

As to the security of American citizens, and particularly American 
official representatives, the Persian Government has always considered 
and will continue to consider this as its positive duty and gives assur- 
ance that it will by no means hesitate to fulfill this duty. It goes 
without saying that if the Honorable Legation deems it necessary the 
guards of the American Legation and Consulates will be increased. 

I also beg to advise your Excellency of the fact that the Imperial 
Government has always made, and will make it in the future, an 
essential point to respect the principles of international law and the 
treaty on which the relations of the two Governments rest. I am 
hopeful that in view of the good will of the two parties and the Im- 
perial Government’s great desire to repair the incident and fulfill the 
points that are suggested there will remain no ground whatever for 
any anxiety on the part of the United States Government. 


In accordance with the understanding reached through this exchange 
of notes, arrangements were made for the U. 8. 8. Trenton to proceed from 
Naples to Bushire, on the Persian Gulf, to receive there on August 25, 
from the Persian officials and guard of honor, the body of Major Imbrie, 
Vice-Consul of the United States at Teheran. In a telegram dated August 
23rd, the American Minister at Teheran reported that the Persian Govern- 
ment had advised the Legation of its acquiescence in the payment of an 
indemnity of $60,000 to Mrs. Imbrie. After the arrival of Major Imbrie’s 
body, memorial services were held in Washington, on September 29th. The’ 
President, the Secretary of State, and other high officials of the government 
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were present. The Persian Chargé d'Affaires officially represented his 
government at the ceremony. On October Ist the Persian Government de- 
livered to the American Chargé d'Affaires in Teheran a check for $60,000 
which will be turned over to Mrs. Robert W. Imbrie. In a despatch re- 
ceived the following day the Department of State was informed of the execu- 
tion by a firing squad of Private Morteza of the Persian Army for the slaying 
of Major Imbrie. Charges which brought about the sentence of Morteza 
specified that he had "incited the mob to kill Vice Consul Imbrie, having 
disregarded the orders of Second Lieutenant Mustapha Khan and non- 
commissioned officer Mohamed Ali Khan who three times ordered him to 
desist and pulled him out of th& mob and having nevertheless persisted in 
attacking.” The execution was performed in theepresence of the entire 
garrison of the Kasr Kadjar barracks. 


From the point of view of international law the adequate redress so 


^. promptly furnished by the diligence of the Persian Government may well 


serve as an example of a substantial compliance with each requisite step 
of the procedure recognized by the practice of states as appropriate in such 
cases. The first step was the immediate action of the government and 
local authoritiés to prevent further dutrages. The police regulations 
adopted in this instance consisted of the, declaration of martial law and the 
bridling of the press. The next step was to conduct.a thorough and im- 
partial investigation of the facts. In some instances such an investigation is 
left to a commission composed entirely o oF in part of officials of third states. 

While these measures are in course, or even before they have commenced, 
the local government should at the earliest opportunity formally express 
its regrets through the diplomatic channel and offer to make such redress 
as the investigation when completed should indicate as due. In the pres- 
ent instance this apology was appropriately given the widest significance 
and emphasis through publicity in the local press and by means of other 
expressions of popular or official sorrow dnd sympathy for the bereaved. 

A formal and prompt demand for redréss follows from the injured govern- 
ment. The nature of the redress demanded must of course be made con- 
ditional upon the facts as disclosed by the investigation. The protest or 
demand for redress should avoid any intimation of duress; no state is jus- 
tified in assuming that a sister state will not of its own volition make ade- 
quate redress, and any intimation at this stage that constraint may be 
employed is a gratuitous insult which |would go far toward justifying a 
refusal to make redress, which then takes on the aspect of a national humil- 
iation. But when, as in the present instance, the government is weak and 
unable always sufficiently to police its territory in order to fulfill its obliga- 
tions of a sovereign state, a strong statement of the gravity of the situation 
and the probable consequences of.the outrage may be of assistance and _ 
enable the responsible government to take the steps requisite to afford 
adequate redress. | 
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Viewed in this light, the strong terms of the American note were in no 
sense unfriendly to Persia. International law, based upon practice which 
. is necessarily harmonized with the needs of international intercourse, can 
hardly refuse to justify language which helps to prevent a rupture of diplo- 
matic relations by indicating the danger of such an event. 

The formal acceptance of the reasonable terms of the demands for redress 
and compliance therewith completed the procedure and closed the incident. 

Since the international law rules of procedure for the ssttlement of dif- 
ferences between states are based on the actual practice of states, these 
rules may be expected to prové'effective except when one or other of the 
parties cherishes unavowed designs of aggression. The rupture or threat 
of rupture of diplomatie relations at the very moment when the appeasing 
and peaceful mission of diplomacy is most needed should ordinarily be con- 
demned. But should the personal immunity of the representative be 
violated or his presence used to insult his nation, he can no longer act in 
his capacity of an agent of contact and serve a peaceful purpose. The 
cessation of relations is then the only course. 

The protest of the diplomatic corps at Teheran is worthy of remark and 
is a happy instance of the growing tendency toward international coópera- 
tion to secure the observance of international law. Such action supports 
the protests of the injured state and at the same time emphasizes the grav- 
ity of the situation. The.local government furthermore finds it easier 
to justify before its own people whatever expiatory measures it may adopt. 
After the diplomatie eorps has lodged a vigorous protest the representatives 
of the Powers will be in à much better position to intervene when neces- 
sary to prevent a demand for redress from being turned inzo a pretext for 
aggression. 

Article II of the treaty of friendship and commerce of December 13, 
1856, referred to in the exchange of notes provides: 

The Ambassadors or Diplomatie Agents whom it mey please either 
of the two high contracting parties to send and maintain near the 
other shall be received and treated, they and all those composing their - 
missions, as the Ambassadors and Diplomatic Agents of the most 
favored nations are received and treated in the two respective coun- 


tries; and they shall enjoy there, in all respects, the same prerogatives 
and immunities. 


and the first paragraph of Article III provides: 


The citizens and subjects. of the two high contracting parties— 
travellers, merchants, manufacturers, and others—who may reside 
in the territory of either country, shall be respected and efficiently 
protected by the authorities of the country and their agents, and 
treated in all respects as the subjects and citizens of the most favored 

~ nation are treated. 


But treaty stipulations of this nature are generally no more than the 
record of existing internationallaw obligations. "Their function is to serve 
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as evidence and to facilitate the proof of the right or obligation rather than 

. to create it. To quote the phrase of the note of protest, the provisions of 
the treaty of 1856 “emphasize” the existence of the international law obli- 
gation to afford adequate protection to the respective nationals and repre- 
sentatives of the high contracting parties. _ 

The preamble of this same treaty describes the Shah as: “His Majesty as 
exalted as the planet Saturn; the Sovereign to whom the sun serves as a 
standard; whose splendor and magnificence are equal to that of the skies; 
the Sublime Sovereign, the Monarch whose armies are as numerous as the 

_ stars; whose greatness calls to mind that of Jeinshid; whose magnificence 
equals that of Darius; the heir of the crown and throne of the Kayanians; 
the Sublime Emperor of all Persia.” It is interesting to compare this 
hyperbole of 1856 with the humble confession of the Persian note that “the 
Persian Government would ship the remains of ‘the deceased consul to 
America aboard a Persian man-of-war if Persia possessed one." But by 
her diligent efforts to make amends and scrupulously to fulfil her inter- 
national law obligations Persia in 1924, honors herself truly in deed. 

ELLERY C. STOWELL. 


REORGANIZATION AND IMPROVEMENT OF THE FOREIGN SERVICE 


By an act of Congress passed at the last session the United States has 
followed the example of a number of European states sincè the war and 
provided for the reorganization. of its foreign service. The act was passed 
after long discussion and it embodies recommendations made by various 
recent Secretaries of State, including Mr. Bryan, Mr. Lansing, Mr. Colby, 
and Mr. Hughes; by Mr Wilbur J. Carr, formerly Director of the Consular 
Service and now an Assistant Secretary of State; by the Hon. John W. 
Davis, former ambassador to Great: Britain, and other persons interested 
in the reform of the foreign service. The author of the act was the Hon. 
John J. Rogers of Massachusetts, to whose deep interest and untiring zeal 
the passage of the law was mainly due. 

For a long time complaints had been wlas that our foreign service 
was no longer equal to the demands made upon it, nor its organization in 
harmony with the admitted standards of efficiency. Some tentative efforts 
had already been made at different times in the direction of improvement, 
but they by no means met the situation. By an executive order issued by 
the President in 1905 it was provided that vacancies in the office of sec- 
retary of embassy or legation should thereafter be filled by transfer or 
promotion from some branch of the foreign service or by appointment 
after examination of qualified persons from outside the service. This 
order marked the beginning: of a much needed reform, but being only an 
executive order it was of course binding only on the President who issued 
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it. The order was followed by the act of 1906 for the reorganization of the 
consular service and in 1909 by another act providing for the reorganiza- 
tion of the Department of State. 

These measures, while introducing some improvements, left others still 
unprovided for. In the first place, the foreign service was criticized for 
its inflexibility resulting from the rigid separation of the diplomatic and 
consular services, and for the lack of uniformity of salaries as among offi- 
cials of corresponding rank in the two branches of the service. Thus a. 
consul-general of Class T received a salary of $12,000 a year while a coun- 
selor of embassy, the corresponding grade in-the diplomatic service, re- 
ceived a salary of only $4,000, which was,the maximum salary for diplo- 
matic officials below the rank of minister. Salaries in the consular service 
ranged from $12,000 down to $2,500, whereas those in the diplomatic 
service below the rank of minister ranged from $4,000 downward to $2,500. 
In consequence mainly of this disparity of pay, transfers of officials from one 
branch of the service to the’ other were impracticable, although it not infre- 
quently happened that by reason of the special aptitude of an official in the 
one branch for service in the other, such transfers were highly desirable. 
Furthermore, the existing scale of salaries in the diplomatic service was so 
low that only persons possessing independent means were in fact eligible to 
appointment. This situation was not peculiar to the United States, for in 
England until very recently no one was eligible to appointment in the diplo- 
matic service who did not possess a private income of £400 a year. The 
virtual limitation of appointments to men of wealth had long been the sub- 
ject of criticism. President Taft in his address before the National Board of 
Trade on January 26, 1916, denounced the system as inconsistent with the 
ideals of democracy and declared that it was “the purest demagogy." 

Other complaints were: inadequate allowances for traveling expenses, 
illiberal rules regarding leaves of absence, especially for officials in tropical. 
and unhealthful countries, and the lack of Hune MIND for superan- 
nuated persons in the foreign service. 

The new law undertakes to remove or attenuate these defects. It amal- 
gamates the diplomatic and consular services into & common service, here- 
after to be known as the “Foreign Service of the United States," and pro- 
vides for a new and uniform salary scale with a substantial increase, the 
maximum being $9,000 instead of $4,000 as formerly. The two services 
are thus put on an interchangeable basis so that transfers may be made 
from one to the other whenever the interest of the service may be promoted 
thereby. The act further provides that all persons in the permanent 
foreign service below the grade of minister shall be appointed after exam- 
ination and a suitable period of probation and may be assigned to duty at 
the discretion of the President either in the diplomatie or the consular 
branch of the service. It is also provided that they shall be subject to . 
promotion on the basis of merit. For this purpose the Secretary of State 
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is required to report to the President from time to time with his recom- 
mendations the names of foreign service officials who by reason of efficient 
service have demonstrated special capacity for promotion to the grade of 
minister, as well as the names of officers and employees in the Department 
of State who have demonstrated special efficiency. It will be noted that 
these provisions relative to appointment after examination and promotion . 
on the basis of merit do not apply to the higher posts such as ministers and ` 
ambassadors. These posts still remain as political appointments and pre- 
sumably the incumbents will be changed whenever a new. administration 
controlled by a different political party comes into power. In this respect 
the American foreign service wil still be distinguished from that of most 
other countries. But legislative sanction, for the first time, of the prin- 
ciple of appointment after examination, of officials in the lower posts, and 
of their promotion on the basis of merit, even to the post of minister, rep- 
resents progress for which we may well be thankful. 

While no provision is made for increasing the salaries of ministers and 
ambassadors, the President is authorized to grant to diplomatie missions 
representation allowances out of any money appropriated from time to 
time by Congress. 

Provision is also made for liberal allowances for traveling expenses and 
subsistence for foreign service officers who are detailed for duty away from 
their posts, for leaves of absence with traveling expenses of officers and 
their immediate families (especially liberal provisions for those residing at 
*'ünhealthful ports"), and for the establishment of a retirement and dis- 
ability fund for officers in the service. This fund is created in part by a 
5 per cent deduction from the basie salary of all foreign service officers 
eligible to retirement and partly by & contribution from the treasury of 
the United States. It is stated that eventually the cost to the government 
for the maintenance of the fund will be about 28 per cent, while the service 
itself will defray the other 72 per cent. The age of retirement is fixed at 
65 years and the beneficiary must have rendered at least 15 years’ service, 
but the President may in his discretion retain.the officer on active duty 
for a further period not exceeding five years. The amount of the annuity 
depends upon the length of service and the annual basic salary for the ten 
years next preceding the date of retirement. In the case of retirement 
for disability, the fact of disability shall be determined by the report of a 
qualified physician or surgeon designated by the Secretary of State. 

Finally the act abolishes the position of Director of the Consular. Service, 
the salary:of which is made available for an additional Assistant Secretary 
of State, the office of which is created by the new law. 

The enactment of this law represents the most important advance yet 
made in the direction of elevating the foreign service of the United States 
to a level such as it occupies in other countries and such as has long been 
demanded by the best publie opinion in this country. Unfortunately, - 
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however, the provisions of the law, as stated ‘above, apply only to the 
lower posts in the service, except as regards representation allowances. The 
positions of minister and ambassador lie outside the scope of the law. It 
is true that the Secretary of State is required to report to the President 
the names of secretaries, counselors and others who have demonstrated 
special capacity, for promotion to the grade of minister, but naturally there 
is no assurance that they will be promoted. Whether they will or not 
depends on the President. It is to be hoped that our Presidents in the 
future will see the advantage not only of promoting specially qualified 
experienced secretaries to ministerial posts, but also of rewarding compe- 
tent ministers by advancing them to ambassadorships. 
n J. W. GARNER. 


NATIONAL SECURITY AND INTERNATIONAL ARBITRATION, 


The most significant feature of the development of international arbitra- 
tion during the past generation has been the gradual widening of the field 
of controversies to which the obligation to arbitrate should apply. The 
plan of a comprehensive agreement to arbitrate all disputes without restric- 
tion seemed at the time of the. First Hague Conference the ideal of a far- 
distant millennium, an to many, indeed, not even an ideal, but an unwar- 
ranted restraint upon rational progress. At the moment of present writing 
(September 17) the plen seems to have come within the range of practical 
possibilities and the Assembly of the League of Nations is discussing ways 
and means of giving it definite actuality. 

So long as agreements to arbitrate were concluded only in the presence 
of & concrete dispute which diplomacy had failed to settle, no question was 
raised as to the nature of the national interests involved in the dispute. A 
boundary controversy 2ould be arbitrated if the parties saw fit to do so, 
and the vital or non-vital character of the interests at issue did not figure in 
the agreement. Nor was there any question as to the “‘justiciability” of 
' the matter under dispute. Any matter was justiciable when the parties 
had agreed to settle it by arbitration and had determined ‘the principles to 
be applied by the arbitrators. 

It was only when nations began to conclude the so-called ‘‘general 
treaties of arbitration," looking to the arbitration of future disputes, that 
the question arose as to the character of the cases that it might be feasible 
to agree in advance to arbitrate. Quite clearly, in a community of nations 
organized as it then was and advocating the principles which it then advo- 
cated, it would not do for a state to commit its most important interests to 
the keeping of a tribunel not under its direct control. When the proposal 
of a general treaty of azbitration was made at the First and again at the 
Second Hague Conference there was no thought that the obligation to 
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arbitrate should extend to more than a definitely limited group of cases. 
It will be remembered thatthe list of arbitrable matters’ voted upon by 
the. First Commission of the Conference of 1907 related to interests of a 
negligible character, and that the advocates of compulsory arbitration wel- 
comed the list only as evidence of the acceptance of a general principle. 
The opposition of Germany and Austria-Hungary defeated even this first 
step, and the conference was obliged to content itself with the famous voeu 
admitting ‘“‘the principle of compulsory arbitration ” and recommending that 
certain disputes, in particular those relating to the interpretation of treaties, 

might be submitted to compulsory arbitration without restriction. 

Failing the conclusion of a ganeral arbitration treaty at The Hague, the 
individual Powers resorted to separate treaties between themselves, following 
the example of the South American states during the last quarter of the 
nineteenth century. With but few exceptions these - -agreements all fell 
short of an absolute obligation. The Root treaties of 1908, after the model 
of the Anglo-French treaty of 1903, embraced questions of a legal nature or 
' questions relating to the interpretation of treaties, but made exception of 

matters affecting the vital interests and the honor of the contracting parties. 
The proposed Taft treaties widened the field considerably by including 
differences “justiciable in their nature by reason of being susceptible of | 
decision by the application of the principles of law or equity,” leaving non- 
justiciable matters outside the obligation. 

With the establishment of the League of Nations and the appointment, 
in pursuance of Article 14 of the Covenant, of a committee to formulate a 
plan for the Permanent Court of Titecnstiona] Justice, the old question 

‘arose as to the cases to which the obligation to arbitrate should extend. 
The Advisory Committee of Jurists drafted a plan in which the court was 
‘given jurisdiction over four groups of legal questions; but this proposal was 
rejected by the Assembly of the League, and in place of it an article was . 
adopted limiting the jurisdiction of the court.to the cases which might. 

. voluntarily be submitted to it. Provision was, however, made that in- 
dividual states might accept the jurisdietion of the court as obligatory in 
respect to the four specified classes of cases. . While the optional clause has 
been signed by a number. of the smaller Powers, even in regard to them 
there still remain excluded from the obligation assumed any questions 
which might be regarded as “ political." 

What is at the root of the unwillingness of the leading states to pledge 
themselves to arbitrate all future disputes without exception? What are 
the “vital interests" which they feel it would be unwise to submit to the 
judgment of an arbitral tribunal or-of a permanent court? The answers to 
these two questions will put to the test all the projects to “outlaw war" 
which have been so-widely discussed of recent months. For it is clear that 

- the conditions which have led states to provide a loop-hole of escape from 
the obligation to arbitrate are also the conditions which keep them from 
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renouncing altogether the right to make war should a particular emergency 

arise. The whole history of modern arbitration has been the history of 
attempts to outlaw war by narrowing the field within which it could be 
resorted to. Progress has been. made by gradual elimination of the cases 
which appeared to involve the least sacrifice of national interests. The 
last step, the absolute outlawry of war, arbitration without exceptions of 
any kind, is the most difficult of all, in that it involves a new organization of 
international society and doubtless new principles of international relation- 
ships. 

Foremost among the interests which states are intent upon AE E is 
obviously the protection of their national existence. To that end all foreign 
policies are primarily djrected and whatever bears upon it, even remotely, 
assumes a gravity beyond its immediate importance. The case has been 
the same whether the component elements of the state have been homo- 
geneous or heterogeneous in respect to national aspirations. Under the old 
order in existence in 1914 the protection of its national existence was left to 
each state and the community at large assumed no responsibility for the 
maintenance of peace. Under such circumstances no state could be ex- 
pected to agree to turn over to an arbitral tribunal, however impartial its 
composition, a controversy in which matters bearing upon its self-preserva- 

: tion might be in any way involved. The United States, for example, 

regarding the Monrce Doctrine as bearing upon its national security, would 

' have unhesitatingly rejected any suggestion of arbitration if an adverse 
decision of the tribunal might have the effect of ‘weakening that’ barrier 
against attack. 

But the right of national existence, in a community lacking any principle 
of collective responsibility and having no agencies for the maintenance of 
peace, became a very complex right, with ramifications extending into many 
aspects of national life. The size of a state's armaments for self-protection 
was a matter which the state could not permit to be questioned before an 
international tribunal, although it might appear to a neighboring state that 
armaments maintained for alleged self-defense had an aggressive character. 
Thus Germany would have promptly rejected in 1911 any suggestion of 
arbitrating the question whether the growing size of her fleet constituted & . 
menace to Great Britain. Again, cases could occur in which the conditions 
of government in ore state constituted a nuisance to another state and there- 
by affected its national peace. Thus the United States would have been ` 
unwilling to comm:t itself in advance to accept the decision of an arbitral 
tribunal on the point of determining whether the time had come to put an 
end to the nuisance of misgovernment in Cuba. . Thus, also, Austris-Hun- 

‘gary rejected the suggestion of mediation in the exercise of its right to call 
Serbia to forcible account for the agitation which was being carried on in 
that country against the integrity of its legal dominions.. ` 

Moreover, the defense or conservation of national existence has been 
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intimately tied up with the extension of national commerce and the develop- 
ment of national industry. Here the problem assumes, doubtless, its most 
difficult form. In a community of nations organized (or unorganized!) on 
the basis of individual self-help the development of.the economic life of the 
state is intimately connected with the power of the state to defend itself 
against attack. Material prosperity thus becomes, in the case of the leading 
Powers, a condition of national independence. But the material prosperity 
of the modern industrial state requires the possession of the necessary raw 
materials as well as markets for the sale of manufactured products, both of 
which extend the problem of national self-preservation far beyond the 
boundaries of the country. Thus Germany and France would have been 
unwilling to commit themselves in advance to arbitrate such a question as. 
their relation to Morocco, each believing that the objects involved in the 
dispute, control over the mineral and other resources of the country, had a 
vital bearing upon their industrial welfare. Nor would Great Britain have 
considered for a moment the acceptance in advance of an obligation to 
arbitrate such a question as the demand of Germany for a “place in the 
sun,” if the decision of the court were to infringe in any way upon Britain’s 
control over her colonies. 

How far would the VM NM such as is now being discussed at Geneva, 
by the nations as a body of a collective responsibility for the maintenance of © 
peace and the establishment of agencies for its effective administration 
remove the chief obstacles to a general agreement of obligatory arbitration? ` 
The question cannot be answered with finality. Undoubtedly, if the leading 
states could be convinced that adequate protection for their national inde- 
pendence could be secured to them by an international guarantee of the 
League of Nations, they would be the more readily inclined to submit many 

. questions to arbitration which in the past have been regarded as excluded 
under the caption of “vital national interests.’ Many of the smaller 
states have already come to believe that their best protection rests in the 
resort to arbitration rather than to the decision, of arms, and their signature 
of the optional clause of the statute of the Permanent Court would indicate 

. @ willingness to go even further towards closing the loop-holes in their 

obligation to arbitrate. There still remains the obstacle that the Great 

Powers and a number of the smaller ones have interests which cannot be 

included under the heading of national security, in the sense of the proposed 
guarantee of the League of Nations, and yet which they consider too vital 
to leave to the decision of an international tribunal. 

Justice is, after all is said, an essential condition of the adoption or per- 
manence of an adequate system of law, and it is clear that under the complex 
conditions of international life which have developed out of the aggressive 
nationalism of the past there are many cases where the existence of injustice 
must make it hard for a state to bind itself to accept the siatus quo as a 
permanent condition of things. Perhaps the experience of the alternative 
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of war may help to restrain some hands. More hopeful, however, is the 
promise that the Assembly of the League of Nations may prove to be a 
public forum for the expression of alleged national wrongs and bring the- 
power of public opinion to right grievances w: ich have only a moral, not a 
legal basis. To speak in familiar terms, stat. te law must remedy the de- 
fects of the common law. It will be observed that the Covenant of the 
League of Nations leaves it optional to a state to resort to the regular 
procedure of arbitration or to bring its case before the Council or the Assem- 
bly of the League. Doubtless the latter procedure will be followed in cases 
where these political, as distinct from legal, questions are at issue. But it 
would lead us too far afield to speculate hew far the League may in time 
undertake to right individual wrongs by the adoption of general international 
conventions. Sufficient for the day is the problem in hand. Security 
comes first; then other aspects of justice. 

A like answer is to be given to the question whether certain matters, such 
as the regulation of national commerce or the exclusion of alien immigrants, 
which are now regarded by international law as “domestic questions," but 
` which actually do cause friction between nations, may not in time be 
brought under the control of a general rule of law. At present, if a case 
involving such matters were to be presented to the Permanent Court, it 
could only dismiss the suit with the statement that the defendant could not 
be disturbed in the performance of a clearly legal act because of its injurious 
effect upon another state. There is, therefore, no need of a reservation of 
“domestic questions" from the jurisdiction of the Permanent Court or of 
the League. It is sufficient that certain questions be understood to be 
domestic ones, and the matter is settled. A future generation may be ` 
left to determine whether what has been a domestic question in the past 
may not henceforth be an international one. 

C. G. FENWICK. 


EXTRATERRITORIALITY IN CHINA 


The present issue of the JOURNAL contains two enlightening articles deal- 
ing with the question of the abolition of extraterritoriality in China,! written 
respectively from the American and the Chinese viewpoint. 

It is interesting and encouraging to note the general similarity of the 
approach of the two authors to their subject. Whatever their differences as 
to the causes and history of extraterritoriality, they are in agreement not 
only in holding that it is an unfortunate anomaly which ought to be abol- 
ished, but that it can be abolished in a manner which will conserve the rights 
of all concerned and benefit both the foreigner and the Chinese. 


1 “Extraterritoriality in China," by Charles Denby, supra, pp. 667-675; “Foreign Juris- 
diction in China, ”byN. bs Mah, supra, pp. 676-695. 
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They are further in agreement that abolition must be gradual and that. 
no definite period for its accomplishment can be fixed since the necessáry 
prerequisite of the abolition of the present extraterritorial system is the 
establishment of a Chinese judicial system capable not only in theory but 
in actual practice of administering even-handed and enlightened justice 
both to the Chinese and to the foreigner. As Mr. Mah observes: "'Al- 
though humane and scientific codes, and properly organized tribunals, are — 
indispensable instruments, . . . what China most urgently needs are 
competent administrators of the law." Neither Mr. Mah nor Mr. Denby 
venture to estimate how long it is likely to take to secure such administrators 
and actually put them to worky As Mr. Mah says: “Itis entirely prob- - 
lematical as to when the native Chinese judges will gommand confidence and 
respect, especially in view of the transitory changes now taking place and 
likely to continue in China for some years to come;" while Mr. Denby 
observes: "'Inteligently handled there'is no inherent reason why we 
should not have aftér some decades.a creditable administration in China 
of laws adapted to the i re of Chinese and of the foreigners Mere 
resident." 

. Mr. Mah and Mr. Denby, A 3 are again agreed that a beginning 
should presently be made upon the gradual process of abolishing extra- 
territoriality, and further that the first step is the formulation and promul- 
gation of satisfactory Judicial codes by China. Says Mr. Denby: 


‘There would be needed a code founded on foreign judicial practice 
and covering the needs of foreign litigants of whatever nationality; then 
a system of courts to carry out the execution of this code; then a time of 
probation with foreign expert d cooperation in training the magis- 

. trates of these courts. 


Mr. Mah's suggestions as to a modus operandi lie along the same lines, 
although they are more detailed. They are as follows: 


To sum up, it would seem that the following principles should govern 
the disposition of the abolition of extraterritorial jurisdiction in China: 
(1) the adoption by China of the necessary legal codes, to wit, a civil, a 
criminal, and a commercial eode, a code of civil procedure and a code ` 
of criminal procedure; (2) the reorganization of the existing Chinese 
courts, particularly in localities where there are treaty ports; (3) the 
establishment of “mixed” courts as an integral part of the regular 
- judicial system, conferring upon foreigners the full benefit of Chinese 
laws; (4) the appointment as Chinese judges and procurators of for- 
eigners learned in the law and experienced in administration irrespective 
of nationality, and at; the unfettered discretion of the Chinese Govern- : 
ment; (5) the provision for gradual and progressive relinquishment of 

` extraterritorial rights by the treaty states corresponding to the ascer- 
tained fitness of Chinese judiciary to exercise jurisdiction over foreign- 
ers; and (6) the conclusion of an international agreement embodying 
the solemn promise of the treaty states to surrender’ their extraterri- 
torial rights immediately upon the fulfillment by the Chinese judiciary 
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of certain ETE and progressive tests of judicial proficiency, the 
agreement to come into force upon ratification of the major treaty states 
on the one hand, and China on the other. 

The plans of other competent experts such as Professcr Willoughby and 
Mr. M. T. Z. Tyau, which are quoted in Mr. Mah’s article, however they 
may differ in detail, are of the same general nature, except that Mr. Tyau 
has attempted to suggest a time limit within which the gradual abolition 
of extraterritoriality might be completed. 

There is, however, a further suggestion which it is believed is not referred 
to by Mr. Mah or Mr. Denby, or by the experts from whom they quote, 
which it is submitted points out a second step in the zradual process of 
doing away with extraterritoriality whiclf should follow hard on the first 
step as to which the eXperts seem -to be in agreement. 

This proposed second step is the prompt putting irto force, in every 
treaty court, of the new Chinese codes as soon as they have been examined 
and found satisfactory by the.treaty Powers. 

While the new Chinese codes are in various States of advancement, they 
all could, and doübtless would if tliere were adequate inducement, be rapidly 
perfected and made ready for formal promulgation. These codes could 
then’ be submitted to the various treaty Powers, preferably through the 
International Commission of Inquiry provided for by the Washington 
Conference when it shall be constituted. They shoulc then be examined 
by the commission, not of course with a view to ascertaining whether or 
not their provisions are such as would have been recommended to China 
by the respective Powers, but whether they constitute a reasonable legal 
system under which foreigners could properly be asked to live and transaez 
their business in China. It is probable that these codes would be found in ` 
general to measure up to this standard, at least with such amendments as 
might readily be suggested by the commission and accepted by China. The : 
codes having been formally accepted by the treaty Powers and promulgated, 
the suggestion then is that.by agreement of the tresty Powers they be 
promptly put in force in every treaty court in China. This suggestion first 
came to the attention of the writer in 1919, in an article by Mr. H. G. W. 
Woodhead, not alawyer but a layman, long editor of the Fehing and Tientsin 
Times. 

In the course of a very interesting article upon the abolition of. extra- 
territoriality, published in March, 1919, in connection with the discussions 
then going on in China in anticipation of the decisicns to be reached in 
regard to China by the Peace Conference at Paris, Mr Woodhead said: 

‘The problem as it presents itself to us is this: a variety of Forcign 
Tribunals—some; such as the British Supreme Court, and the American 
Court for China, ‘presided over by experienced Jucges; others, far moze 
numerous, presided over by Consular officials—enceavour to administer 


the laws of their respective nations, as modified to cuit local needs, in the 
Treaty Ports. i The result cannot be considered satisfactory. Cases ^ 
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are within our recollection in which three criminals of different nationali- 
ties, associated in the same crime, had to be tried by three different 
courts, the law, and the penalty inflicted, being different in each case. 
And one can imagine the complexity of a civil action in which (say) a 
Japanese sued a British subject in connection with property in American 
hands. If Chinese Tribunals cannot be trusted to administer justice to ' 
foreigners, is not the logical alternative that all foreign Tribunals in 
this country should administer the same law—Chinese law? Providing 
acceptable Civil and Criminal Codes are forthcoming, that, it seems to ` 
- us, would be the first step in the solution of the problem of extraterri- 
` torial jurisdiction. Not only would it simplify legal proceedings in 
which foreigners are concerned, in this country; it would found prece- 
dents and furnish a model, for the Chinese Courts of the future. It 
would abolish the complexities arising from the conflict of laws of the 
: various Treaty Powers.? Š 


Mr. Woodhead summarized the remainder, of his pian for the abolition 
of extraterritoriality as follows: 


The adoption of this plan would result in the abolition of Extraterri- 
toriality being divided into three phases: 1. Chinese laws (approved 
by the Treaty Powers) administered in Foreign cases by Foreign Judges, 
with Chinese Judges as spectators; 2. Foreign and Chinese Judges 

jointly trying such.cases with equal powers, in accordance with Chinese 
law; 3. Chinese Judges trying such cases, with Foreign Judges acting 
as i aa The transition from Extraterritoriality to China's com- 
plete judicial emancipation would thus be accomplished by stages, 
during which a competent Judiciary could be trained, and sound prece- 
dents established. The disappearance from the Bench of the Foreign , 
Judge, when it came, would not then involve a complete break in the 
Judicial administration, but merely the continuation of a system 
established, and built up, with foreign aid. The Chinese legal codes 
would have been tested, and remedied where found wanting. 


It will be observed that these latter suggestions do not differ in principle 
from those of Mr. Mah and Mr. Denby, but it is submitted that Mr. Wood- 
head’s suggestion, that once the Chinese codes are perfected.they be imme- . 
diately put into force in every foreign jurisdiction in China, is a fresh 
contribution to the subject under diseussion which deserves the careful 
consideration of all those interested in the abolition of extraterritoriality in 
China, and partieularly of the International Commission of Inquiry to be 
appointed under a resolution of the Washington Conference, with a view to 
recommending such improvements in China's administration of justice “as 
would warrant the several Powers in relinquishing, either progressively or 
otherwise, their respective rights of extraterritoriality ". 

One great argument for the suggestion here made is that if it is sound it 
ean be earried out with no greater delay than is necessary to perfect the 
new codes and secure their acceptance by the Powers, and the proposed 

"e 2 The Peking Leader, March 6, 1919. ` ! 

* Senate Document 126, 67th Congress, 2nd Session, p. 514. t 
1 
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International Commission of Inquiry provides convenient machinery for 
securing the approval of the Powers. X 

Further, there is no doubt that if China were given reason to hope that 
such a suggestion would be carried out it would be a great encouragement 
to exert every effort for the speedy perfection of the new codes. And once 
the plan was carried out and the codes were actually in operation in the 
treaty courts, it would again be a great encouragement and stimulus to the 
Chinese to show that they were capable of administering these same codes 
in their own courts. In other words, it is submitted that it would have a 
happy effect in putting an end to the present psychological impasse in 
which China is waiting for some tangible proof of the readiness of the Powers 
to abolish extraterritoriality before making serious efforts to improve her 
judicial system, and the Powers are awaiting serious efforts on the part 
of China to improve her judicial system before making any definite move 
in the direction of the abolition of extraterritoriality. 

Moreover, it would at one blow and without waiting “for some decades,” 
do away with one of the most serious, if not the most serious, objection to 
extraterritoriality from the point of view of the foreigner, namely, "the 
diversity, uncertainty and inadequacy of the laws applied by the consular 
courts of the various treaty states,” which, according to Mr. Mah, consti- 
tutes "the first important indictment” against extraterritoriality. Once 
the codes were put into effect in all the treaty courts the foreigner when he 
goes to China would go there to live under the laws of China just as when 
he goes to England he goes there to live under the laws of England. The 
only difference would be that the laws of China would be administered by 
his own judicial officers. Thereafter, if a foreigner became involved in 
litigation in China his rights and his duties would be measured by Chinese 
law. It would no longer be true, as it is today, that his rights as a plaintiff 
vary according to the laws of the defendant's nationality while his duties ' 
are fixed by the laws of his own country. 

Finally, as Mr. Woodhead has pointed out, the carrying out of this 
suggestion would not only not interfere with the carrying out of a compre- 
hensive plan for the complete abolition of extraterritoriality, but it would 
be a great assistance in that direction. 

If it be objected that the consular and other treaty courts would be called 
upon to administer a law with which they are unfamiliar, the answer would 
seem to lie first in the general advantages of the plan, and second, in the 
fact that many, if not most of the consular officers who preside in the con- 
sular courts of the various Powers are not lawyers and that their success or 
failure as judges in the future, as in the past, will depend upon their general 
good judgment and administrative ability rather than upon any technical 
- learning in the law. And so far as the American Consular Service is con- 
cerned, the success’ which has been attained through the good sense and 


general high administrative ability of our consular officers in administering 
i ; 4 
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American law in China as it is today, t.e., a confused congeries of federal 
statutes; English common law, and judicially adopted territorial codes, 
gives every reason to believe that our consular officers would do. at least as 
well in administering any reasonable scientific code. 

' With respect to courts such as the United States Court for China and 
H. B. M.’s Supreme Court for China, the experienced judges who preside in 
these-courts could be trusted either to have or to speedily acquire the requi-. 
site facility in handling the Chinese codes which, like the Japanese codes, 
will doubtless owe much to the civil law and the codes of continental Europe. 

In conclusion the prediction is ventured that in the very nature of things 

extraterritoriality in China is bound to go sooner or later as a result of evo- . 
lution or revolution. The step suggested in this editorial is put forward as a 
modest installment on the evolutionary plan. i 

WILLIAM C. DENNIS. 


TREATIES CONFERRING RIGHTS IN MANDATED TERRITORIES 


` On July 2, 1924, the President proclaimed two treaties signed with France 
on February 13, 1923, relating to rights in the French mandated territories 
of Cameroons and Togoland.! A similar treaty was made with Japan on 
February 11, 1922, and Secretary of State Hughes has announced the policy. 
of securing “fair and equal opportunities" in all the mandated territories.’ 
The first feature to strike attention is the year and a half interval between 
. signature and proclamation. Apparently The. Federalist's confidence that 
the constitution would permit greater “dispatch” in treaty-making has not 
been fully justified.* 204 
The two treaties are practically identical: They recite the terms of the 
French mandates, “the United States consents to the administration” 
of the territory by France; the United States is accorded “the rights and 
benefits’? enjoyed by members of the League of Nations under Articles 2 
to 9 of the mandates; vested American property rights in the territories is 
` not to be impaired; a ‘duplicate of the annual report to the mandatory com- 
mission is to be sent to the United States; American rights under the treaty 
are to be unaffected by modifications of the mandate unless the United 
States shall have assented; and Sa ARON treaties with France shall apply 
to the territories. 
These treaties differ from the Japanese. treaty of February 1 1922, in 
some additions to. the preamble, in the omission of provision for special 
1 Treaty Series (U. S.), Nos. 690, 691; Supplement, this JOURNAL, pp. 189 and 193.. 
2 U. S: Treaties, 1910-1923, Vol. 3, p. 2723, and comments by C; N. Gregory, this Joug- 
NAL, Vol. 15, pp. 419-427, Vol. 16, pp. 248-251. (. 
3 Address at Philadelphia, Nov. 30, 1923, Current History Magazine, Jan. 1924, p. 579, 
.and address at New York, Jan. 23, 1924, this JOURNAL, Vol. 18,'p. 243. See also notes’ 


appended to Japanese treaty, Feb..11, 1922, U. S. Treaties, Vol. 3, p. 2728. 
. 1 The Federalist, No. 64 (Jay), No. 70 (Hamilton), Ford.ed., pp. 429, 467. i 
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protection to American missionaries, and of course, in the omission of the 
special articles with regard to American cable and radio rights in Yap. 
Furthermore, the Japanese treaty provided that “existing treaties between 
the United States and Japan shall be applicable to the mandated islands,” 
whereas the French treaties provide only for such application of ‘“extradi- 
tion treaties and conventions.” Thus Articles 7 and 12 of the French 
consular convention of 1858, which confer most favored national treatment 
with regard to consuls and national treatment with respect to private real 
and personal property rights and inheritances is not applicable in the Cam- 
eroons and Togoland. Treatment equal to that of Frenchmen in respect to . 
personal and property rights and other pyivileges are, it is true, assured to 
nationals of League Members by Article 6 of the mandates in question, and, 
by the present treaties, to American citizens, but other privileges (apart 
from extradition) not thus specified in the mandates, which Americans now 
enjoy in France under treaty, would not be enjoyed by Americans in the 
mandated territories. In this respect, therefore, the United States gets 
less than it did under the Japanese treaty. 

It should be noticed that the Japanese mandated islands fall in Class C 
under the League Covenant, to be “administered under the laws of the 
mandatory as integral portions of its territory," subject to specified safe- 
guards for the benefit of the natives. Thus Japan probably has the right 
to extend all treaty privileges of foreign nations to them.’ The covenant, 

~ however, does not appear to give so extensive powers to mandatories of 
Class B territories, like the Cameroons and Togoland. There might, 
therefore, be a question of the right of France as mandatory to extend all 
treaty privileges of foreigners to the territory. In fact, however, Article 9 
- of the mandates for these two territories does give the mandatary, the right 
to administer them “as an integral part of his territory." 
. From the standpoint of international law the most interesting feature of 
these treaties is: (1) the assumption that American consent is necessary 
for French administration of the mandates and (2) the assumption that 
France can grant permanent rights with respéct to the territories. 
, | QuINcYy WRIGHT. 


THE LEAGUE OF NATIONS’ REPORT ON THE UNIFICATION OF THE LAW OF 
NEGOTIABLE £N STRUMENTS 


The Conference of Financial Experts held at Brussels in September, 
1920, recommended to the League of Nations|as part of its scheme of finan- 
cial vehabilitation “that the activities of the League might usefully be 
directed towards promoting certain reforms, the first of which was that 

5 Question might be raised whether, without the consent of the Council, she could exercise 


such sovereign powers as treaty-making with respect to mandated territory. 
8 Wright, ‘ NOSE of the Mandates,” this JOURNAL, Vol. 17, 699-700. : 
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progress should be made toward the unification of the laws of the various . 
countries relating to bills of exchange and bills of lading. The Interna- 
` tional Chamber of Commerce and other trade bodies have likewise strongly 
_ supported a resumption of initiative in this direction, which was inter-' 
rupted by the war. As a result, the Economic Committee of the League 
of Nations, acting in coóperation with the Government of the Netherlands, 
and with the approval of the Council and the Assembly, appointed four 
legal experts to report their opinions upon the attitude now prevailing in 
the various countries of the world toward the work of the two Hague Con- 
ferences on Negotiable Instruments and also as to whether further action 
toward unification was likely to meet with practical success. The follow- 
ing highly qualified experts were charged with the task: Sir Mackenzie 
Chalmers, well known as the author of the English Bills of Exchange Act 
of 1882; the late Professor David Josephus Jitta, formerly Councillor of 
State of the Netherlands; Professor Franz Klein, of Austria, and Professor 
Lyon-Caen, the well-known French authority on commercial law. 

It will be remembered that the unification of the law of bills and notes ' 
had-advanced to the stage of the signing of a convention by representatives 
of.twenty-seven nations in 1912. Two conferences at The Hague, in 1910 
and in 1912, respectively, elaborated a réglement applicable to bills of 
exchange and promissory notes, which the nations signatory to the con- 
vention undertook to adopt as part of their national legislation. The con- 
vention failed of ratification mainly by reason of the war. Ratification 
by certain nations was delayed by the unfavorable attitude of Great Britain 
and the United States toward adhering to any scheme of unification which 
would involve material changes in the laws of their own jurisdictions. At 
the time of the conferences, it was thought possible to arrive at a scheme 
of unification in which-countries of the Anglo-American sphere of juris- 
prudence might participate, but. objections, partly of policy and partly 
constitutional, have induced both governments to withhold any hope of 
legislative approval. 

Of course the Federal Government would not be likely to engage itself 
to recommend the adoption of any law which would substantially vary the 
system of the Uniform Negotiable Instruments Law elaborated after much 
labor and now in force in nearly all the States. Great Britain has never 
seriously considered the abandonment of the system developed through 
the Common Law and the Law Merchant as represented by its Bills of 
Exchange Act of 1882. It has, however, Jeclared its willingness to con- 
sider such non-fundamental amendments as would aid in the process of 
unification. 

The report of the experts of the League of Nations was presented to tb 
Council in 1923, and its recommendations approved, though no action has 
yet been taken to execute the plan. The report recommends the aecept- 

bance of the convention and règlement of 1912, not as a finality, but as a 
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basis for further discussion at a conference to be called at The Hague to 
which all nations shall be invited and which shall be organized by the Gov- 
ernment of the Netherlands acting in coóperation with the League of 
, Nations. The report reflects an important change of opinion in so far 
that the inability of the Governments of United States and of Great Britain 
to hold out any hope of ultimate ratification on their part is no longer 
regarded as an impediment in the path of progress by the other. nations. 
As the Uniform Negotiable Instruments Law varies so slightly from the 
system in force in Great Britain and in the British Colonies and Depen- 
dencies, the adoption of a uniform code for all other countries would leave 
only two great systems prevailing throughout the world, the Anglo-Amer- 
ican and what, for lack of a better term, may be called the Continental 
System. This in itself would be a great advance and would make for 
certainty and stability in international and financial transactions. How- 


`. ever, the committee of legal experts insists upon the importance of having 


the presence and coöperation of representatives of the Anglo-American 
group, with a view to codrdination wherever possible. Sir Mackenzie 
` Chalmers is of the opinion that the rules adopted in 1912 were already a 
closer approach to the Anglo-American system than any of the codes of 
the several countries of Continental Europe or of Latin-America. A ''pro- 
gressive assimilation" should, therefore, not be unthinkable, and the work 
of the proposed conference would then be one of consolidation of similar 
Systems, with a tendency to approach the Anglo-American rules wherever 
practicable. In the words of-the committee of experts, “It is wise to har- 
vest that which is ripe and to allow to ripen that which is not.” 
AnTHUR K. Kuan. 


DANISH LEGISLATION PROTECTING MINORITIES 


An admirable illustration of both just and generous treatment of an alien 
minority is to be found in a brief pamphlet recently published by the Danish 
Ministry of Foreign Affairs, entitled: The German Minority in South Jutland 
—A Summary of the Danish Legislation. 

It will be remembered that the Treaty of Versailles provided that the 
boundary between Germany and Denmark should be fixed in conformity 
with the results of a plebiscite to be taken in two separate zones, the more 
northern of which only was transferred to Denmark on that basis. Unlike ' 
the case of Poland, Czechoslovakia, and other states to which alien minor- 
ities were assigned, Denmark was not required by the Treaty of Versailles 
to enter into a separate treaty of guarantee defining the protection to be ac- 
corded to the German minority. This was due, the present pamphlet in- 
forms us, to the liberal character of the Danish legislation already in exist- 
ence, which applied to all Danish subjects irrespective of language or national- 
ity. This legislation was based upon the Danish Constitutional Act and 
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offered dhs IN in respect to Plains liberty, education, freedom of the - 
press, and freedom of association and of assembly. Moreover, the system 
of proportional representation afforded a minority ample opportunity. to 
secure just representation in the Danish Parliament. There are, therefore, 
in Denmark no minority laws in the strict sense, although & number of the 
older laws have been supplemented or modified to meet the special conditions. 
arising from the transfer of northern Schleswig (South Jutland) to Denmark. 

It is in the field of education that the chief difficulty in respect to the posi- 
tion of minorities arises. The Danish laws provide that in towns the ele- 
mentary schools shall be divided into two sections, in one of which Danish is 
the language of instruction and in the other German, parents being given: 
free choice between the two sections. Where Danish is the language of 
instruction a fixed number of lessons weekly is given in German, and vice 
versa, although it is not obligatory upon parents to have their children attend 
these lessons. In the country districts and boroughs the language of in- 
struction depends upon the, language of the particular school district, pro-. 
vision being made as in the towns for special lessons in the language which is 
not the language of instruction. The administration of these provisions is in 
the hands of local school committees elected by proportional representation, 
subject to the higher control of the national Ministry of Education. Thus 
there is a practical as well as a legal guarantee against unfair treatment. in 
addition, private schools may be conducted and, when coniorming to the 
. same standards of education, they may enjoy the same state grants as are 
given to the national schools. In respect to higher education provision is 
made that the older pupils may bring their elementary schooling to a normal 
close without changing the language of instruction. This is done by estab- 
lishing special classes in German for those students who express a desire to 
finish their instruction in that language. 

Owing to the fact that the German minority in Denmark shares the religi- 
ous belief of the rest of the population, the protection of freedom. of worship 
is limited to securing facilities for the conduct of religious services in German 
in the Danish national churches. In respect to legal procedure before the 
courts and the administration of the law in general, the fact that Danish is . 
with few exceptions ‘everywhere understood and spoken by the German 
minority makes it possible to have the proceedings conducted normally in 
Danish; resort being had to a public interpreter only where the party con- 
cerned gives an assurance that he is not familiar with Danish. 

The minorities problem in Denmark is, indeed, a relatively simple one and 
does not involve many of the features which make the problem so difficult of 
solution in Central and Southeastern Europe. Nevertheless, the liberal 
character of the legislation put into effect in Denmark reflects credit upon the 
statesmanship of Donan rulers and upon the democratie Spirit of ihe 
people: ` 

C. G. FENWICK. 


CURRENT NOTES 
FOREIGN SERVICE REORGANIZATION ACT 


It is a remarkable fact that although this country has been in existence 
something like one hundred and forty years, there has never previously been 
' but a single act of Congress which provided for general reorganization of the 
foreign service. That law was enacted in 1856—nearly seventy years ago— 
and has naturally become as archaic as ordeal by battle. 

When, on May 24 last, President Coolidge signed the bill for the reor- 
ganization and improvement of the foreign service of the United States. he 
took the final legislative step in an effort that has been waged for seven 
years to put the diplomatic and consular agencies of the United States upon 
the highest possible plane of modern commercial and diplomatic efficiency. 

“Why,” asks the average American, “‘is the quality, either of personnel 
or of service rendered by our foreign officers, a vital matter to me?” 

Chambers of Commerce, under the powerful leadership of the United 
States Chamber of Commerce, have recently been telling him why. Follow- 

ing up their explanation the creat commercial bodies of the country have 
urged him to get behind the proposal for congressional reorganization of the 
foreign service. It is in an attempt to answer the queries as to the real 
- value of such legislation from the standpoint of the practical man of affairs 
‘that I summarize the purposes and the proposals of the new act. 

The foreign service of a nation is its first line of defense. Before armies 
and navies are requisitioned, before the decision.as between peace and war 
has been arrived at, diplomacy has been diligently seeking a way out of the 
controversy. Skilled diplomacy is the greatest protector of peace. Bun- 
gling diplomacy is the most fertile cause of war. The weapons of diplomacy 
do not include engines of war or battleships. Diplomacy is man power, or, 
more accurately, the brain power of man power, and nothing else. A 
sagacious nation should strain every nerve, or go to almost any length, to 
secure the services of those among its population possessed of the maximum 
ability, of wide education and of long experience in.the arts and practices 

`- of this highly skilled labor. As Walter Hines Page put it, '* We should train 
the most capable male babies we have from the cradle." 

The cost involved in our whole foreign service is, relatively Uit 
trifle. The burden upon the Treasury for the operation of the State De- 
partment, of the diplomatic service and of the consular service for the fiscal 
. yeat which ended June 30, 1923, was $454,000. 

,l have recently been furnished the figures for the first half of the fiscal 
year 1924; that is, the figures for the period which ran from July 1, 1923, 
until January 1, 1924. They show that even the small burden upon the 
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Treasury for 1923 has been wiped out and that for the fiscal year 1924 the 
entire foreign service of the United States, including the administration 
thereof in Washington, was maintained without the necessity of raising a 
single dollar from the taxpayers of the United States. In fact, when de- 
tailed figures are available, the combined agencies will probably show more 
than -a million-dollar profit. Of course, this showing results from the fact 
that the United States has taken the position, and I think has wisely taken 
it, that travellers and business men, whether Americans or foreigners, who 
seek to receive special service at the hands of our diplomats or consuls 
abroad should render appropriate payment for the service so rendered. 

. The new reorganization act wil increase the budget for the foreign service 
by about $345,000 yearly. Does this additional item alarm any thoughtful 
man? When one considers that our foreign service is far-flung throughout 
the seven seas and that officers are maintained in 457 posts throughout the 
world, the additional commitment seems trifling indeed. The other day- 
I read a description of a large coast defense gun on its way from Watervliet 

. Arsenal in New York to its emplacement in Boston Harbor. It was stated 

that that one gun, with its carriage and emplacement, would cost something 

like two million dollars, four times and more the annual additional cost of 
giving us what will be the best foreign service which the United States has” 

ever had, instead of the service of the recent past which has been merely a 

pretty good foreign service. I am not underestimating, I am sure, the value 

_ of the coast defenses of the nation. We must have proper defense; but if we 
can have the best foreign service that the country can provide, we are doing 
vastly more toward peace insurance than by multiplying the munitions of 
war. ^ i 

Let us now consider some of the respects in which the new law seeks to 
achieve improvement. i , 

(1) Always hitherto the diplomatic side of the service and the consular 
side have occupied separate, watertight compartments. There has been a , 
minimum of contact, and praċtically no personnel exchange. Yet in our 
modern world almost every international question is partly diplomatic and 
-partly commercial. Take such questions as tariffs, coal, seals, oil, and a 
score of others, and you have a mixed question involving national policies, 
diplomatic negotiations, and commerce. The more business a man knows 
the better diplomat he will be and the more international politics he knows 
the better consul he will be. On the other hand, a poor consul may quite 
conceivably make an excellent diplomat and, conversely, a poor diplomat 
make an excellent consul. The measure in question authorizes for the first 
time free interchange between the two sides of the service as the interests 
of the United States make. appropriate. 

A young man of 25, let us say, seeks to embark upon a diplomatic career. 
He has just been graduated from college and passes an excellent examination 
for the diplomatic corps. There can be no sounder practical education for 


CURRENT NOTES E . 798 


such a young man than to turn him for a few years into a consulate, where 

for the first time he will learn business methods, and where he will learn that. 
worth-while foreign service is not exclusively an opportunity to shine in 

society. He will be a better man, a better American, and a better foreign 

service officer all his life because of the background of h's experience in a 

consulate. The provision for interchange, then, is our first plank. 

(2) The salary scale on the consular side has run from $3,)00 up to $12,000. 
The maximum for diplomatic secretaries has been $4,000; and yet no one 
would wish to assert that the work of our counselor of embassy.in London or 
Paris during the war was less valuable than that of the consul general. Still 
less would anyone wish to assert that a proper reward for the training and © 
ability which the position required was represented by any such salary as 
$4,000. Suppose under the new interchangeability plan it was desired to 
send the consul general at London to be counselor at the embassy at Paris, 
a position certainly not less in importance. Hitherto this would have in- 
volved a reduction in salary from $12,000 to $4,000. Manifestly such a. 
situation would be a complete bar to the exchange. 

For reasons of fairness, in the first place, and in order to make the inter- 
changeability feature workable, in the second place, the new law assimilates 
the two salary scales. It does this by creating a single “Foreign Service of 
the United States,” in which every diplomat and consul is assigned to an 
appropriate class. The salary scale of the new service thus created ranges: 
from $9,000 down to $3,000. A counselor of embassy and a consul general 
of the first class both reappear as foreign service officers of class 1 at a salary 
of $9,000. Abroad, however, the diplomat and consul will continue to be 
known as before and in accordance with the practice of other nations. Our 
new, amalgamated foreign service is simply a domestic arrangement for 
purposes of salary classification and the ready facilitation of the interchange 
features. The average salary increase is about 15 per cent or 16 per cent. 

I doubt whether any. thoughtful inquirer will feel that a maximum salary 
of $9,000, which comes only to mature men after years of edmirable service, 
is too high, especially when we consider the financial demands upon our 
representatives abroad. Many will say that the scale is too low; but when 
we reflect that the Secretary of State himself receives a salery of but $12,000 
we must pause before undertaking to give what would be a really com- 
pensatory scale of salaries for men in the foreign field. l 

(3) John W. Davis told the Committee on Foreign Affairs that when he 
represented the United States in London, though living unostentatiously, 
with exchange in his favor and at a time when the financial demands upon 
' him were at a minimum, he was nevertheless obliged to spend from his own 
pocket from $50,000 to $60,000 a year. “Now, of course," he said, “that 
is not fair." Yet it is true of practically every man representing our coun- 
try abroad today. 

We propose for the first time in the new law to make provision for at least a 
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- portion of the expenses of representing this country worthily abroad. Our 
ambassadors and ministers do not entertain because it gives them pleasure, 
but because to do their duty by their country they must see people. Tf they 
stay at their desks they are little better than useless hermits. If they are 
entertained they must accept. And a man cannot always be entertained 
and never entertain. l 

Our principal rivals in world trade, the British, recognize this. They pay ` 
their ‘ambassador at Washington a salary of $12,000. We pay our ambassa- 
dor to London $17,500. But that is all he gets to defra» every kind of ex-. 
penditure. The British ambassador at Washington, on the other hand, has a 
- suitable embassy building furnighed him for his residence. In addition, he 
receives a representation allowance which pring his.total emoluments up to 
just under $100,000. . 

The yearly appropriation of a suitable sum for representation allowance: 
for the first time contemplated in the new law, will be an excellent investment 
for the United States and it will be “fair.” f 

The bill does not provide any increase in the actual salaries of our am- 
bassadors or ministers. At a later date I hope it may be possible for Con- 
gress to embark upon a general program of acquiring embassies, legations and 
consulates in the cities of the world where these are most needed and would 
be most useful. .But.this program is not carried in'the recent law. 

(4) Our army and navy officers are retired. on three-quarters pay, without 
any contribution by them. Our judges are retired on full pay without con- 
tribution. Our civil service employees are retired, subject to the require- | 
ment that they shall have paid in.two and one-half. per cent of their salary : 
during their active service. "There seems no reason why our foreign service 
officers ónly should be excluded from a retirement system. The new. law 
provides such a retirement arrangement predicated, however, upon a ĉon- 
eontribution of five per cent of salary., The contribution will make the 
retirement almost self-supporting. The contribution of the government yall i 
be 28 per cent end that of the men themselves 72 per cent, ` : 

Such a program will tend to keep in the service the best'men who otherwise - 
would feel compelled to provide for themselves and their families in old. age 
by seeking more lucrative private employment. The plan also insures the ` 
- xetirement, without unfairness to them, of'the superannuated who have 
' given their life to the government, but who have passed the time “of: "use- 
fulness. 

: There are many other provisions in the m but perhaps I have said enough ot 

to indicate its theory. In a few words it is this: The broader the basis of . 

_ selection: of personnel, the better should be the caliber of that personnel; ` 

' and the more attractive the service becomes, in respect to salary, opportuni- 
ties for interesting service and meurement jBrrangementus. the broader will 


be ios selection basis. 
JOHN JACOB ROGERS. 


; sidering the late announcement of its opening. 
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INSTITUTE OF POLITICS AT FURMAN UNIVERSITY 


An Institute of Politios has been conducted at Furman University, 
Greenville, South Carolina, during the first two weeks of August. This 
Institute has, according to the announcement, been frankly modeled on 


. the plan of the Williamstown Institute, but the lecturers and round table 


leaders have been Americans. The session has been very successful, con- 


D 


THE THIRD PAN AMERICAN SCIENTIFIC CONGRESS 


On September 17, 1924, the Departmept of State announced the dele- . 
gates who have been gppointed to represent the United States in each of 
the nine sections of the Third Pan American Scientific Congress to be held 
at Lima, Peru, from December 20, 1924, to January 6, 1925. Dr. James 
Brown Scott, the Honorary Editor-in-Chief of the JOURNAL, has been ap- 
pointed the delegate of the United States in the seventh section dealing 
with private, public and international law. Dr. Leo S. Rowe, the Director 
of the Pan Amerizan Union, has been appointed chairman of the delega- 
tion. The Honorable Charles Evans Hughes, President of the Society, 
has designated Dr. Scott and Dr. Rowe to represent, also the American 
Bogloty of Interoenonal Law at the Congress. 


MEXICAN CLAIMS COMMISSIONS ORGANIZED 
General’ Claims Commission 


The General Claims Commission, created under the General Claims Con- . 
vention between tae United States and Mexico, which was proclaimed on 
March 3, 1924, was organized in the City of Washington, on Saturday, ` 
August 30, 1924, at 10 o'elock a.m. At this formal organization meeting the 
Honorable Charles E. Hughes, Secretary of State of the United States, was 
present, and delivered an address of welcome to the Commission. The 
others present were: Hon. Manuel C. Tellez, Chargé d'Affaires of the Em- 
bassy of thé United Mexican States; Dr. C. van Vollenhoven, the Presiding 
Commissioner; Hon. Joseph R. ‘Baker, United States Commissioner; Hon. 
Genaro Fernandez MacGregor, the Mexican Commissioner, and the Joint, 
Secretaries, Hon. Thomas A. Simpson, for the United States, and Hon. José 
Romero, for Mexico. Hon. Henry W. Anderson was present as Agent of 


` the United States, accompanied by his Assistant, Hon. Clement L. Bouvé. 


Hon. Benito Flores, represented the Mexican Government as its Agent. 
Addresses of welcome were delivered by thé various officials. Credentials 
were duly examined and accepted, and the Presiding Commissioner then 
declared the Generel Claims Commission to be duly organized in conformity 
with the provisions of Articles I and II of the General Claims Convention. 

Informal conferences were subsequently held, at which drafts of the Rules 
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of Procedure were T Ata ronal meeting on PTE 4, 1924, 
the Rules of Procedure were adopted as of that date. : 

Within a few days, following, Dr. van Vollenhoven and the various rep- 

' resentatives of Mexico departed from Washington; to return in time for the 

next formal meeting of the General Claims Commission in Washington, on 

March 25, 1925. : 

A Special Claims Commission 


The Special Claims Commission, created under the Special Claims Con- 
vention between the United States and Mexico, which was proclaimed on 
- February, 23, 1924, was organized in the City of Mexico, at 11 4. m., Friday, 
August 22, 1924. Hon. Aaron Saenz, the Mexican Beorgtary of Foreign 
Relations, and the Hon. H. F. A. Schoenfeld, Chargé d’Affaires for the 
United States Embassy at Mexico, attended the conference. The full : 
Commission, constituted by Dr. Rodrigo Octavio, Presiding Commissioner; 
Hon. F. Gonzalez Roa, Mexican Commissioner, and Hon. Ernest B. Perry, 
the United States Commissioner, were present, as were the Joint Secretaries, 
Hon. Noble Warrum, for the United States, and Hon. José Aspe Suinaga, for 
Mexico. Hon. Henry W. Anderson represented the United States as its - 
Agent, with him being the Assistant to the Agent, Hon. Clement L. Bouvé. 
The Mexican Government was represented by Lic. Aquiles Elorduy, as its 
Agent, and Lic. Julio Garcia, Assistant Agent. ^ 

Hon. Aaron Saenz, opened the meeting with an address of welcome. Dr. 
Octavio responded, and’ addresses were also made by the other officials. 
After the examination of credentials, the Presiding Commissioner declared 
the Special Claims Commission as duly organized under the Special Claims 
Convention. 

During informal conferences the Rules of Procedure were discussed and 
finally adopted on August 22, 1924, and the Commission adjourned on that . 
date, to meet in Mexico City on the first Monday in January, 1925. The 
American Commissioner and the officials of the United States Agency ` 
departed from Mexico City on August 23; 1924.. 


CHRONICLE OF INTERNATIONAL EVENTS 


For tae Perron Max 16-Aucusr’15, 1924 
(With reference to earlier events not previously noted.) 


WITH REFERENCES 


' Abbreviations: Adv. of peace, Advocate of peace; B. I. I. I., Bulletir de l'Institut Interme- 
diaire International; Bd. of irade J., Board of Trade Journal (London); Bundesbl., Switzer- 
` land, Bundesblatt; Clunet, Journal du droit internftional; Cmd., Great Britain, Parliamen- 
tary papers; Commerce Reporis, U. S. Commerce reports; Cong. Rec., Congressional Record; 
Contemp. R., Contemporary Review; Costa Rica, Ga., La Gaceta; Cur. Hist., Current History 
(New York Times); D. O., Diario oficial (Brazil); E. G., Eidgenossiche gesetzsammlung 
(Switzerland); Edin. Rev., Edinburgh Review; Europe, L'Europe Nouvelle; Evening Star 
(Washington); G. B. Treaty series, Great Britain, Treaty series; Ga. de Madrid, Gaceta de 
: Madrid; G. U., Gazetta Ufficiale (Italy); Guatemalteco; El. Guatamalteco; J. L. O. B., 
International Labor Office Bulletin; J. O., Journal Officiel (France); L. N. M. S., League of 
Nations, Monthly Summary; L. N. O. J., League of Nations, Officiel Journal; L. N.Q. B., 
League of Nations, Quarterly Bulletin; L. N. T. S., League of Nations, Treaty series; Lond, 
Ga., London Gazette; Monit., Moniteur Belge; Nation (N. Y); N Y. Times, New York 
Times ; Naval Inst. Proc., U. S. Naval Institute Proceedings; P. A. U., Pan Americam Union 
Bulletin; Press Notice, U. S. State Dept. Press Notice; Proclamation, U. S. State Dept. 
Proclamation; R. G. D. I. P., Revue Générale de Droit International Public; Reichs G., 
Reichs-Gesetzblatt (Germany) ;-Rev. int. de la Croiz-Rouge, Revue inzernational de la Croix- 
Rouge; R. R., American Review of Reviews; Temps, Le Temps (Paris); Times, The Times 
(London); Wash. Post, i dd Post. 


March, 1924. 

29  AusrRIA—BzLGIUM. Convention signed at Vienna in execution of 
Article 15 of co; vention of Oct. 4, 1920, relative to application of 
. section III of part X (Economic clauses) of Treaty of Saint- 


Germain signed Sept. 10, 1919. Text: Monit., May 23, 1924, p. 
2692. / 


31 Muxico—Sraiy, Copyright treaty signed at Mexico City. P. A. 
U., July, 1924, p. 734. 

Met 1924 

4 ARGENTINA— l'awmrGELA. Exchanged ratifications of arbitration 
‘treaty of July 22,1911. P. A. U., Sept., 1924, p. 947. 


7 JAPAN—PERY, Treaty of Amity, Commerce and Navigation of 
March 20, 1895, extended till Dec. 31, 1924, by exchange of notes. 
Commerce Reports, June 23, 1924, p. 800. 


24 Avusrria—Ipary. Treaty of April 6, 1922, regarding the “Istituto 
Ipotecario" at Innsbruck, promulgated in Italy. G. U., June 2, 
1924, p. 12099. 
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May, 1924 | 

3 to June 16 ` CHINESE EASTERN Rartway. On May 3, American Min- 
ister at Peking sent note to Chinese Foreign Minister referring to 
13th Resolution of Washington Conference, relating to the Chinese 
‘Eastern Railway and requesting that China take note of its 

. responsibility as trustee thereunder. Reply of.June 16 addressed 
to American, Japanese and French Ministers, stated that since 
conclusion of Sino-Russian agreement, thé two governments of' 
China and Russia will deal with fhe question of the railway, in 
‘which only thosé two countries are concerned. Press Notice, 

: June 18, 1924. N. Y. Times, June 19, 1924, p. 23. 


4 > DaNZIG—PoLANDp. Three agreements signed.in Danzig. (1) Right 
of Harbour board to contractloans. (2) Berne railway conference. 
' (8) Application of Article 27 of Warsaw agreement of Oct. 24, 1921. 
Texts: L. N. O. J., June, 1924, .p. 890. 


7 "BULGARIA— CZECHOSLOVAKIA. Agreement signed nde Bul- 
garia will purchase machinery and railroad equipment from 
Czechoslovakia and Czechoslovakia will purchase tobacco from 
Bulgaria. Commerce Reporis, July 7, 1924, p. 49. 


8. CZECHOSLOVAKIA—ÍCELAND. Provisional trade agreement signed 
_at Prague. Commerce Reports, June 28, 1924, p. 800. 


10-23 Porawp—SovigT Union. On May 10, Ghicherin sent note to Poland . 
on persecution of national minorities in Roland. Reply of Poland | 
of May 15 rejected Soviet note as interference in internal affairs 
of Poland. Soviet counter-reply of May 23 dealt with action of 
Polish government in violating Paragraph VII of the Riga treaty. 

. Summaries: Russian. Information, May 31 and. June 7, 1924. . 
Polish reply of May 27-and Soviet response ending discussion made 
publie. Russian R., July 15, 1924, p. 38 ` 


10  Sovier Unron—Swmpen. . Trade agreement of March 15, 1924, 
. became effective. Russian R., July 1, 1934, p. 18. 


12-20 LEAGUE OP NATIONS. MILITARY, NAVAL 'AND AiR COMMISSION. 
Met in Paris to examine draft convention on control of arms^ 
traffic prepared by Reduction of Armaments Commission. L. N. 
M. S., May, 1924, p. 87. 


13 BELGIUM—FRANGE. By exchange of notes, ‘agreements regarding 
. administrative regulations of convention of assistance of Nov. 30, 
1921, were approved by both governments. ' ' Text of regulations: 
Monit., June 18, 1924, p. 3104. 


14-25 GurmMan REPARATIONS.. Franco-British n T published. 
Text: Times, May 29, 1924, p. 10. Adv. of pyace, Tum 1924, p: 


437. ' 


| 
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May, 1924 a8 
19 . GERMANY—UNITED E Ship-liquor treáty signed in Washing- 
ton. Wash. Post; May 20, 1924, p. 1. N. Y. Times, May 20, 
1924, p. 23. E An 
19 to June 18 GnxAT Brirarin—Itaty. Agreement fcr rectification ‘of - 
section of Eritrea-Sudan berder, signed at Kassala, Dec. 26, 1922, 
approved by exchange of notes. G. B. Treaty series, no. 29 (1924) 
Cmd. 2222. 
20-81 PERMANENT COURT of INTERNATIONAL Justicz, On May 20, 
Senator Pepper submitted S. Res. 234, advising adherence of the . 
United States to the Protocol of the Court. Cong. Rec. (daily), 
May 20, 1924, p. 9344. On May 26 and 31, majority and minority 
' reports 'of the Senate Committee on Foreign Relations were pre- 
sented to Congress. 68th Cong., 1st sess. Senete Rept. 634. 


22 France—Iraty. Exchanged ratifications of agreement relative to . 
tariff on silk and silk, manufactures, signed n 28, 1923. Text: 
J. O., May 28, 1924, p. 4740.. 


23 HUNGARY—UNITED STATES. Act to authorize settl sient ofindebted- 
ness of Hungary to the United States apprcved by President . 
Coolidge. Public no. 128, 68th Congress. 


^24 Forricn Service OF THE UNrrED STATES. Act for reorganization 
and improvement of foreign service approved by President Coolidge 
‘on May 24. Public. no. 135, 68th Congress. On June 11, Presi- 
- dent Coolidge issued Executive Order prescribing rules and 
regulations for administering the foreign service on an inter- 

changeable basis. Text: Press Notice, June 9, 1924, : i 


26 GUATEMALA. Announced that permanent delegate to League of 
Nations. had been . appointed. N. Y. Times, May 27, 1924, 
p. 20. 
26 to June 30 IMMIGRATION RESTRICTION. Act to limit immigration of 
aliens into the United States approved by President Coolidge, 
on May 26. Public. no. 139, 68th Congress. Statement issued to 
the press by President Coolidge on May 26. Wash. Post, May 27, 
1924, p. 4. Japanese government sent note of protest to United 
States on May 31 to which Secretary Hughes replied on June 16. 
Texts: Adv. of peace, July, 1924, p. 480. Cur. Hist., July—Aug., 
1924, 20: 649 and 881. Int. Conciliation, Sept., 1924, no.: 202. 
On June 30, President Coolidge proclaimed th» quotas according 
to nationality in pursuance of the Immigration act. “Press Notice, 
June 30, 1924. 


27 to July 21 ELECTRICAL COMMUNICATIONS E EN Inter-Ameri- 
i can Electrical Communications Commission, provided for by Fifth 
International Conference of American states, met at Mexico City 


D 
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' May, 1924 i 

on May 27 and on July 21 adopted a telegraph convention and two 
resolutions, signed by all delegations except that of the United 
States. One resolution recommended that conference be held in 
Rio de Janeiro in 1925 for purpose of approving and signing service 
regulations referred to in Article 26. The other provided that 
Mexican government be requested to draw up draft of regulations 
for use in the proposed Inter-American Conference. Text: P. A. U., 
Sept., 1924, p. 861. Press Notice, Aug. 12, 1924. 


28 Brucrum—France. Exchanged ratifications of convention of July 
26, 1921, relative to application to Belgians established in France 
of the war profits law of July 1, 1916. Text: Monit., June 28, 1924, 
p. 3283. l i i 


28 CZECHOSLOVAKIA —ľraLY. Treaty of. alliance signed. Text in 
French: Ga. de Prague, May 31 and July 12, 1924. 


28 to July 8 MILITARY CONTROL COMMISSION. Conference of Ambassadors ~ 
replied to German note of March 31 rejecting German contentions. 

Text: Times, May 31, 1924, p. 13-14. Herriot-MacDonald declara- 

tion of June 24 contained warning and advice. Text: Times, ` 

June 25, 1924, p. 14. German reply of June 30 to Ambassadors’ 

note of May 28 and Franco-British declaration of June 24, ac- 

cepted resumption ‘of military control with three reservations. 

Text: Times, July 1, 1924, p. 15. Europe, July 5, 1924, p. 869. 

. ` On July 8, Conference of Ambassadors sent reply to German note 
j :of June 30. Times; July 10, 1924, p. 18. 


28 Panama—Unirep STATES. ‘In accordance with Joint Resolution of 
Congress approved Feb. 12, 1928, President Coolidge issued 
proclamation abrogating as of June 1, the Taft agreement—a series 
of Executive orders issued between 1904 and 1911, providinga ' 
temporary modus vivendi to cover the period of construction of 
the Panama Canal. Cur. Hist., July, 1924, p. 664. Press Notice, 
May 28, 1924. . 

30 . "CzxcHosLovAK1A—LrTHUANIA. Commercial treaty signed at Prague, 
April 27, 1923, ratified by Lithuania on Oct. 26, 1923, and by 
Czechoslovakia on May 30, 1924. Commerce Reporis, Sept. 15, 
1924, p. 683. f 


30 GREECE—SERBIA. Exchanged ratifications of convention of May 
10, 1923, providing for free zone for Serbia at Saloniki. Commerce 
Reporis, Aug. 25, 1924, p. 506. 


30 NETHERLANDS—POLAND. Commercial treaty providing most-fa- 
vored-nation treatment signed at Warsaw. Commerce Reports, 
July 7, 1924, p. 49. 


2 
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May, 1924 
81 Cuina—Sovier UNION. Agreement on general principles for settle- 
. ment of questions between the two countries and agreement for 
provisional management of Chinese Eastern Railway signed at 
^ Peking. Text: Cur. Hist., Sept., 1924, 20: 9€0. Nation (N. Y.) 
Oct. 8, 1924, p. 368. Europe, July 26, 1924, p. 960. 


31 Dominican Repusiic. President of Republic signed a thirty-year 
concession to the All-America Cable Company to land cables and 
to furnish international service with that country. Press Notice, 
June 2, 1924. 


June, 1924 4 
3 France—Unifep Srarms. Exchanged ratifications of two con- 
ventions, signed at Paris, Feb. 13, 1923, relatirg to Togoland and 
the Cameroons (B mandate treaties). Text of treaties: J. O., 
July 4, 1€24, pp. 5946 and 5948. U. S. Treaty series, no. 690; 
supplement to this JOURNAL, pp. 189, 198. ` 


3 IrALy—UwrrED SvATES. Ship-liquor treaty signed in Washington. 
Text: Cong. Record (daily), June 4, 1924, p. 10750. 


6 CaNADA—UmwrrED States. New liquor smuggling treaty signed at 
Washington. N. Y. Times, June 7, 1924, p. 15. Text: Press 
Notice, June 6, 1924. 


6 . Caina—GeERMANY. Economic agreement reached by exchange of 
notes. Text: Nation (N. Y.) Oct. 15, 1924, p. 426. 


6 CzECHOSLOVAKIA—SERBIA. Exchanged ratifieations of juridical 
convention. Ga. de Prague, June 12, 1924, p. 1. 


6 PanamMa—Un-rep STATES. Liquor-smuggling treaty signed at 
Washington. Press Notice, June 6, 1924. P. A. U., Sept., 1924, 
p. 947. f 


4 FrNLAND—JAFAN. Commercial treaty based on most-favored- 
: ' nation principle signed at Helsingfors. Commerce Reports, Aug. 
25, 1924, p. 505. 


10 LiTHUANIA—NETHERLANDS. Provisional commercial treaty signed 
at Kovno based on most-favored-nation principle. Commerce 
Reports, July 21, 1924, p. 186. 


11 Nicaraqua—Unirep Srates. Agreement effected by exchange of 
notes according mutual most-favored-nation treatment in customs 
‘matters. U.S. Treaty series, no. 697. 


11-17 League or Nzrions Councm:. Held 29th session at Geneva for 
discussion of reduction of armaments, the Serbo-Albanian frontier, 
question of Iraq ete. L. N. O. J., July, 1924. Cmd. 2187. 


1d 
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June, 1924 . 

18-26 Sour ArricA—Unirep STATES. Reciprocal copyright agreement, 
effective July 1, 1924, concluded by. proclamation of President 
. Coolidge on June 26 and by Governor General of South Africa on ' 
‘June 18. Press Notice, June 28, 1924. . 


14, CHINESE INDEMNITY. Secretary Hughes and the Chinese Minister 
at Washington exchanged notes relating to Publie Resolution 21 
of the 68th Congress, for remission of Chinese indemnity, approved . 
by President Coolidge on May 21. Press Notice, June 27, 1924. ' 


16 Grear BnrrTAmN—POLAND. Exchanged ratifieations of treaty of 
. commerce’ and navigati n signed at Warsaw on Nov. 26, 1923. 
. G. B. Treaty series, no. 26 (1924) Cmd. 2219. 


16 to July 5 INTERNATIONAL LABOR CONFERENCE. Held sixth s session at 
' Geneva and adopted recommendation concerning development 
_of facilities for utilization of workers’ spare time. Text: I. L. ' 
0. B., July 15, 1924, supplement. mi 
17 to July 12 Cauix4—SovigT Union. Exchanged notes relating to Rus- . 
sian Legation buildings in Peking. Russian Information, July 26,' 
1924, p. 62. 
- 17 INTERNATIONAL Communist Conersss. Fifth conference opened at 
Moscow, with 500 delegates from all parts of world. XN. Y. 
Times, June 18, 1924, p. 12. 


^ 18.  DENMARK—SOVIET Union. De jure recognition accorded Soviet . 
| Government by Denmark. Press Notice, June 19, 1024. Russian ` 
Information, June 21, 1924, p. 386. 


18:  FixLAND—SovigT Union. Five conventions signed at Helsingfors, 

. covering railways, telephone, telegraph, posts, and exchange of 
archives. Russian R., Aug. 1, 1924, p. 56. 

18 Great Brrrain—Mexico. Diplomatic relations suspended, follow- 
' ' ing note in reply to MacDonald’s warning concerning persecution 
_  . of British agent, H.C. Cummins. Wash. Post., June 19, 1924, p. 1. ` 

19 Moncotta. Minister of Foreign Affairs of Mongolia notified Soviet 

Union that a republic had been proclaimed. Russian R., Aug. 1, 

1924, p. 56. — 

.2l Ecuapon—Pznu. Protocol submitting boundary Minis to the 
‘United States for arbitration was signed at Quito, providing for 
meeting of delégates in Washington, after decision in Tacna-Arica 
question has been rendered. P. A. U., Sept., 1924, p. 947. 


21 FiNLAND—GREAT Brirain. Agreement in regard to reciprocal 
recognition ‘of tonnage measurement certificates of British and 
‘Finnish ships signed at Helsingfors. Text: G. B. Treaty series, no. 
30 (1924) Cmd: 2231. te 
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June, 1924 12 M 
24 BULGARIA— UNITED Pu Exchanged ratifications of extradition 
treaty of March 19, 1924. U.S. Treaty series, no. 687. 


24 ` Costa RicA—UNITED STATES. Exchanged ratifications of commer- 
cial traveler’s convention. Text: U. S. Treaty series, no. 688. 


24 #$Swepen-——Unirep SrATES. Treaty of arbitration signed in Washing- 
i ton to replace that which i on n Aug. 18, 1918. Press Notice, 
June 24, 1924. 


27 GREAT BRITAIN—SPAIN. Apne regulating the treatment of 
companies signed at Madrid. Text: G. B. Treaty series, no. 25 
(1924) Cmd. 2212. Ga. de Madr, July 3, 1924. 


' 80 FRANCE-—UNITED d Ship-liquor treaty signed in Washington. 
N. Y. Times, July 1, p. 25. Press Notice, June 30, 1924. 


July, 1924 l 
' 1l UNIVERSAL ` PosrAL Conannee. Opened -in Stockholm. Union 
postale, Sept. 1, 1924, p. 129. ` 


2 LATVIA—NETHERLANDS. Commercial treaty signed at Riga’ pro- 
. viding reciprocal most-favored-nation treatment. Commerce Re- 
‘ports, Sept. 8, 1924, p. 627. 20 


2 Mzxico—UmwrrED STATES. Deuucne of State announced ap- 
pointments to General Claims Commission under Convention of 
Sept. 8, 1923, and Special Claims Commission under Convention 
of Sept. 10, 1923. Press Notice, July 2, 1924. See note in this . 
JOURNAL, supra, p. 795. 


2 Norway—Unirep STATES. eee —— of ship-liquor 
treaty, signed May 24, 1924. Text: U.S. ‘Treaty series, no. 689; 
supplement to this JoURNAL, p. 197. 


3 Prersrsa—Sovier Union. Commercial treaty signed at Teheran 
granting reciprocal most-favored-nation treatment. Commerce 
Reports, Sept. 8, 1924, p. 627. Russian R., Aug. 15, 1924, p. 76. 


“4 BeLGiUM—CANADA. Commercial treaty, with most-favored-nation 
` ' clause, signed in Ottawa. Times, July 5, 1924, p. 13. Commerce 
Reports, Aug. 4, 1924, p. 314. ; 


7-12 LEAGUE or NamroNs. REDUCTION OF ARMAMENTS COMMISSION. 
Held 10th session at Geneva to prepare draft-convention on inter- 
national control of the traffic in arms and munitions. L, N.M.8., 
July, 1924, p. 127. Times, July 13, 1924, p. 3. 


8 PrsRU—ÜNrirED STATES. Exchanged ratifieations of commercial : 
_traveler’s convention signed Jan. 19, 1923. Tess U. S. Treaty 
` series, no. 692. ' 
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July, 1924 
10 Drnmanx—Norway. Treaty regarding East Greenland came into 
, ' force. Cur. Hist., Sept., 1924, 20: 1045. 


10 MUTUAL GUARANTEE Treary. Secretary Hughes’ reply to request 
from League of Nations for views as to draft treaty made public. 
Text: N. Y. Times, July 11, 1924, p. 1. 


11-12: LITTLE ENTENTE CONFERENCE. Czechoslovakia, Serbia and Ru- 
mania met in conference at Prague. Cur. Hist., Aug., 1924, 20: 
880. Contemp. R., Aug., 1924, p. 248. 


12 DomNnioan RerugBLIc—UnrTEeD STATES. American occupation 

l ended, with evacuatiod of United States marines, in accordance 
with agreement of evacuation entered into on June 30, 1922. 
Wash. Post., July 13, 1924, p. 1. New constitution of Dominican 
Republic promulgated as of July 18. Press Notice, July 8, 1924. 


12 NicaRAGUA— UNITED STATES. Agreement effected by exchange of. 
notes for mutual most-favored-nation treatment with respect to 
customs duties and other commercial charges. Text: Press Notice, 
July 12, 1924, 


12 Russian Prorertry. Note presented by Powers to China warning 
her that Russian property must not be returned except to trusted 
agency. Press Notice, July 14, 1924. Wash. Post., July 15, 1924, 
p. 10. 
12 TANGIER CONVENTION, Paris, Duo. 18, 1923. Secretary Hughes 
replied to identic note transmitted by British; French and Spanish 
governments, asking approval of Tangier convention. He pointed 
out objectionable features of the plan for internationalizing the 
Tangiers Zone, requested that rights of American citizens be re- 
spected, and rejected proposal that United States have a represent- 
ative in the legislative assembly set up under the convention. 
N. Y. Times, July 18, 1924, p. 4. 
14 .Grear BRrrAIN—JAPAN. Exchanged notes respecting abrogation 
of Article 8 of the Treaty of Commerce and Navigation of April 3, 
1911. G. B. Treaty series, no. 31 (1924) Cmd. 2230. 
14 *Iraty—Serpra. Commercial treaty signed based on reciprocal 
most-favored-nation treatment. Commerce Reports, July 28, 1924, 
p. 249. 
15 Japan. Government bill revising nationality law and abolishing 
"dual nationality" passed by both houses of the Diet. Wash.. 
. Post., July 16, 1924, p. 1. ; 
16 PERMANENT COURT or INTERNATIONAL JUSTICE. Met in ordinary 
' session at The Hague with three questions on the case list: the Mav- 
romatis Palestine concessions, a legal point in connection with 
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question of Serbo-Zlbanian frontier in the district, of St. Naoum, 
which has been referred to the Court by ihe Couacil, and a Greco- 
Bulgarian dispute submitted to the Court in acidan with an 
arbitration agreement. L. N. M. S., June and July, 1924. 


16 to Aug. 16 GERMAN REPARATIONS. Conference of Alied governments, 


18 


23 


25 


25 


29 


29 


31 


and United States, opened at London July 16 tc consider applica- 
tion of Dawes plan. German delegates arrived Aug. 5. Final 
protocol and four agreements initialled Aug. 16, subject to formal 
signature by Aug. 30, containing undertakings by all interested 
parties to put Dawes plan into execution. N. 7. Times, Aug. 17, 
1924, p. 1. Text of sommuniqué concerning call of conference: 
Wash. Post., June 23, .924, p. 1. - Correspondence concering Allied 
conference published. Cmd. 2184. N. Y. Times, July 9, 1924, ` 
p. 6: Text of protocol and agreements: Europe, Aug. 29, 1924, 
p. 1089. Times, Aug. 18, 1924, p. 10. Cur. Hist., Oct. 1924, 
21: 155. 


Honpuras—Unitep STATES. United States notifed General Tosta, 
temporary president of Honduras after recent revolution, that this 
government will not recognize any Honduran government headed ` 
by revolutionary leader. Wash. Post.; July 19, 1924, p. 1. 

Ponawmp—SovigsT Union. Consular convention signed at Moscow. 
Russian R., Sept. 1, 1924, p. 93. 


Igisa Freee SrATE—UNiITED STATES. Correspondence exchanged 
in June between Secretary Hughes and Ambassador Howard con- 
cerning appointment of Minister from Ireland made publie. N. Y. 
Times, July 24, 1924, p. 14. Press Notice, July 23, 1924. 


DENMARE—UNITED STATES. Exchanged ratifications of ship-liquor 
treaty signed May 29, 1924. U.S. Treaty series, no. 693; supple- 
ment to this JOURNAL, p. 186. 


GERMANY—SPAIN. Commercial ‘“‘modus vivendi" arranged by 
exchange of notes. Ga. de Madrid, July 31, 1924, p. 585. 


Breierum—Francz. Conditions of agreement providing for direct 
telegraphic communication between Belgian Congo and Uganda 
accepted by both countries in exchange of noces. Text: GÀ B. 
Treaty series no. 33 (1924) Cmd. 2242. g 


Germany—Soviet Union. Protocol covering adjustment of 
troversies signed at Berlin. Text: Russian R., Sept. 1, 192 
Russian Information, Aug. 9, 1924, p. 94. 

Reparation Payments. Reparation Commission + 


of what Germany had paid up to July 1, 1924. 
1, 1924, p. 1. 
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August; 1924 : e 

6 FnaNcE—LuxxMBOURG. Exchanged ratifications of treaty of assist- 
ance signed at Luxembourg, Jan: 4, 1923. J. O., Aug. 31, 1924, 
p. 8065. 


T CZECHOSLOVAKIA —GERMANY. Trade agreement, recently con-: 
cluded, came into force.' Times, Aug. 2, 1924, p. 9. 


7  FRANCE—NoRWAY. Protocol interpretative of the convention of 
April 23, 1921, relative to wines and intoxicating liquors, signed 
` at Paris: Text: J. O., Sept. 11, 1924, p. 8358. 


8. Great Brirain—Sovier Union. General Treaty and Treaty of 
l Commerce and Navigation signed in Londqn. Text: Europé, Aug. 
.30, 1924, p. 1146. Russian Information, Aug. 16, 1924, p. 101. 

Russian R., Sept. 15, 1924, p. 114. ` Times, Aug. 9, 1924, p. 10. 


11 Curva. The Ministers of the United States, France, Great Britain, . 
and Japan at Peking sent joint note to Chinese Minister for Foreign 
Affairs regarding obligations of Chinese government to protect loss 
of life and property to members of the foreign community at Shang- 
hai in event of an outbreak of hostilities. Text: Press Notice, Aug. 

30, 1924. ip 6 LY 


. a J 2 i ) : i 
11 GERMANY —UNITED STATES. Exchanged ratifications of ship-liquor 

treaty, signed May 19, 1924. U. S. Treaty series, no. 694. ' 

14 GUATEMALA— UNITED STATES. Agreement effected by exchange of 


notes, according mutual most-favored-nation treatment in customs 
matters. U. S. Treaty series, no. 696. j 


INTERNATIONAL CONVENTIONS 


Mni NAVIGATION. Paris, Oct. 13, 1919.. Protocol, Paris, May 1, 1920. 
. Ratification: 
Rumania. May 31, 1924. Monit., July 19, 1924, p. 3646. 


AGRICULTURAL WORKERS’ Associations. Geneva, Nov. 12, 1921. 
Ratification: 
Austria. June 6, 1924. 
Irish Free State. June 18, 1924. 
Poland. June 23, 1924. I. L.O. B., July 15, 1924. 


AGRICULTURE, INTERNATIONAL INSTITUTE OF. ome June 7, 1905. 


opine Islands, Hawaii, Porto Rico, Virgin Islands. Monit., Sune — 
Q4, p. 2888. E. G., June 4, 1924, p. 275. 


USES PRoTocor. Geneva, Sept. 24, 1923.. 


1924. L. N. O. J., June, 1924, p. 827. 
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japan: Mar. 15, 1924. 

Monaco. Mar. 29, 1924. 

. Netherlands. Ma: 31, 1924. 


Rumania. Mar: 6, 1924. L. N. 0. J., May, 1924 p. 750. 


CENTRAL AMERICAN ‘TREATY FOR ‘AGRICULTURAL EXPERIMENT STATIONS. 
Washington, Feb. 7, 1923. 

Ratification: 
Salvador. Apvil 30, 1924. P. A. U., Aug., 1924, p. 837. 

: CENTRAL AMERICAN TREATY FOR Commissions OF INQUIRY. Washington, 
Feb. 7, 1923. l ; 

Ratification: j / 
Guatemala. May 24, 1924. P. A. U., Aug, 1924, p. 887. N. Y. 

Times, May 27, 1924, p. 8. 


CENTRAL AMERICAN TREATY FOR ESTABLISHMENT OF PERMANENT Comins- 
SIONS. Washirgton, Feb. 7, 1923. 
Ratification: — 
Salvador. April 30, 1924. P. A. U., Aug., 1924, p. 837. 


CENTRAL AMERICAN TREATY OF PEACE AND Amity. Washington, Feb. 7, 
l 1923. 
Ratification: 
Guatemala. May 24, 1924. P. A. U., Aug., 1924, p. 837. 
Nicaragua, June 21, 1924. Cur. Hist., Aug., 1924, 20: 844. 


CENTRAL-ÀMERICAN TREATY ON LIMITATION OF ARMAMENTS. SUR l 
Feb. 7, 1923. 
Ratification: 
Guatemala. May 24, 1924. P. A. U., Aug., 1924, p. 837. No Y. 
Times, May 27, 1924, p. 8. 


CENTRAL AMERICAN TREATY ON PRACTICE OF LIBERAL Prorsssions. Wash- ' 
ington, Feb. 7, 1923. i 
Ratification: ; : 
Salvador. April 30, 1924. P. A. U., Aug., 1924, p. 837. n 


Copyricut UwroN. Revision. Berlin, Nov. 13, 1908., 
Adhesion: 
Syria and Ybándn. E.G. , Aug. 27, 1924, p. 388. 


Customs DOCUMENTE. Santiago, May 3,1923. 
Ratification: ` 
Costa Rica. Jure 25, 1924. 
Paraguay. June 5, 1924. Commerce Reports, Aug. 18, 1 






Customs ForĮmaLmes. Geneva, Nov. 3, 19283. 
Ratification: E 
Denmark. May 17, 1924. L. N. O. J., June, s 
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Italy. May 4, 1924. G. U., July 18, 1924, p. 2611. L.N.O.J., Aug. . 
1924, p. 1034. i 
Signatures: 
Japan. March 17, 1924. 
Netherlands.. Feb. 14, 1924. 
Poland. March 31, 1924. L. N.O. J., May, 1924, p. 749. 
Czechoslovakia. May 8,1924.. _ 
Denmark. April 23, 1924. 
Hungary. April 29, 1924. 
New Zealand. May 12, 1924. L.N. O.. J., June, 1924, p. 827. 
Cau Tanirrs. Publication. : Brussels, J m 5, 1890. 


Adhesion: ae 
Luxemburg. Monit., Aug. 22, 1924, p. 4245. E. G., Aug. 27, 1924, 
p. 390. : 
Exent-Hour Day. Washington, Nov. 28, 1919. 
Ratification: 


Austria. June 6, 1924, I. L. 0. B., July 15, 1924. 


Euse Navieation. Dresden, Feb. 22, 1922. Additional Protocol. 
|. Prague, Jan. 27, 1923. 
Text: G. B. Treaty series, no. 17 (1924) Cmd. 2091. 
Ratifications deposited: 
Italy. March 31, 1923. 
Belgium, France, Great Britain. Dec. 29,.1923. 
- Czechoslovakia. Dec. 30, 1923. 
Germany. Dec. 31, 1923. Monit., Mar. 6, 1924, p. 1102. 


EMPLOYMENT OF CHILDREN AT Sea. Genoa July, 9, 1920. 
Ratification: 
.Italy. March 20, 1924. G. U., May 6, 1924, p. 1694. 
Denmark. May 10, 1924. 
Japan. April 23, 1924. 
Poland. June 11, 1924. 
‘Spain. June 7, 1924. I. LO. B., July 15, 1924. . 
EMPLOYMENT OF CHILDREN IN AGRICULTURE. Geneva, Nov. 16, 1921. 
Ratification: E 
Austria. June 6,1924. I. L.O. B., July 15, 1924, p. 144. 
Italy. Mar. 20, 1924. GŒ. U., May 5, 1924, p. 1674. 
Japan. Dec. 19, 1923. J. L. O. B., Mar. 31, 1924. 
land. I. L.O. B., July 15, 1924. 


sit OF CHILDREN IN INDUSTRY. Washington, Nov. 28, 1919: 








pril 11, 1924. Monit., Sept. 3, 1924, p. 4437. 
924. G. U., May 6, 1924, v. 1693. 
., July 15, 1924. 
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' EMPLOYMENT or Young PERSONS as TRIMMERS AND STOKxms. Geneva, 
. Nov. 11, 1921. 
Ratification: ! 
Italy. Mar. 26,1024. G U., May 5, 1924, p. 1674. 
Denmark. May 10, 1924. 
Poland. June 11, 1924. 
Spain. June 7. 1924. I. L.O. B., July 15, 1924. 


EMPLOYMENT (FINDING) FOR SEAMEN. Geneva, July 10, 1920. 
Ratification: : 
Poland. J. L. O. B., July 15, 1924. 


FALSE INDICATION OF ORIGIN OF Goops. Madrid, Aug. 14, 1891. Revi- 
sion. Washington, June 2, 1911. 
Adhesion:. 
Syria. 
Lebanon. E. G., Aug. 27, 1924, p. 388. 


“Koop Anatysis STATISTICS. Paris, Oct. 16, 1912. 
Ratification deposited: 
Norway. Sept. 1, 1924. J. O., Sept. 3, 1924, p. 8138. 
Freepom or Tranerr. Barcelona, April 20, 1921. 
Adhesion: "m 
Germany. April 9, 1924. L. N.O. J., June, 1924, p. 827. 
Ratification: ` 
France. May 31, 1924. J. 0O., June 1, 1924, p. 4906. 
Greece. Feb. 18, 1924. 
Japan. Feb. 20,1924. L.N. O.J., May, 1924, p. 749. 
Netherlands. April 17, 1924. L. N. O. J., June, 1924, p. 827. 


German Peace Treaty. Versailles, June 28, 1919. Amendment to 
Article 393, Oct. 18-Nov. 3, 1922. 
Ratification: 
Finland. Mar. 25, 1924. 
Norway. Aprl 8, 1924. 
Siam. Mar. 13,1924. L. N. O. J., May, 1924, p. 821. 
Denmark. Juae 8, 1924. 
Sweden. April 25, 1924. L. N. O. J., June, 1924, p. 892. 
Spain. July 5.1924. Ga. de Madrid, Aug. 7, 1924, p. 747. 
GREEK REPARATIONS. Lausanne, July 24, 1923. 
Promulgation: l 
Italy. Jan. 31, 1924. G. U., May 28, 1924, p. 2044. 


Signatures: Greece, France, Great Britain, Italy. G. U., May 28, 1924, 
p. 2044, 
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LsacuE or Nations. Covenant. Protocol of Amendments. Geneva, 
Oct. 3-5, 1921. l 
Ratification deposited: 
Great Britain (including Canada, Australia, Union of Boutli Africa, 
New Zealand and India) (Art. 6) Aug. 12, 1924. G. B. Treaty series, 
. no. 82 (1924) Cmd. 2241. i 
Italy (Art. 6) June 13, 1924. Monit., Aug. 8, 1924, p. 4011. 
Liberia (Art. 4 and 6) May 1, 1924. Monit., June 4, 1924, p. 2888. 
L. N. O. J., June, 1924, p. 827.- 
` Spain (Art. 6) Jan. 31, 1924. Ga. de Madrid, June 5, 1924, p. 1182. 


LETTERS, ETC., OF DECLARED V4LuE. Madtid, Nov. 30, 1920. 
Ratification: ' 
Serbia. June 28, 1924. Ga. de Madrid, July 3, 1924,.p. 110. 
MEDICAL EXAMINATION OF YounG Persons EmMpLoyep AT SEA. Geneva, 
Nov. 10, 1921. ! 
Ratification: 
* Japan. April 23,1924. ^ 
‘Poland. June 11, 1924. 
Spain. June 7, 1924. J. L.O. B., July 15, 1924. 
MERCHANDISE CEABBEFIOATION: Santiago, May 3, 1923. 
Ratification: 
Costa Rica. June 25, 1924. 
Paraguay. June 5, 1924. ` Commerce Reports, ss 18, 1924, p. 447. 
Monny Orders. Madrid, Nov. 30, 1920. 
Ratification: 
Serbia. June 28, 1924. Ga. de Madrid; duly $; 1924, p. 110. 
Motor Vences, International Circulation of. Paris, Oct. 11, 1909. 
Notification that convention is binding: ; 
Irish Free State. Monit., Aug. 3, 1924, p. 3965. E.G., Aug. 6, 1924. 
NAVIGABLE WATERWAYS CONVENTION AND PnoTocor. Barcelona, April 
20, 1921. 
Ratification: f ; s 
Rumania.’ May 9, 1924. L. N. O. J., June, 1924, p. 827. 
Nieut Work or Women. Washington, Nov. 2 1919. 
Ratification: 
. Austria. June 6, 1924. I. L.O. B., July 15, 1924. 
Belgium. April 11, 1924. Monit., Sept. 3, 1924, p. 4497. 
Nieut Work or Youna Persons. Washington, Nov. 28, 1919. 
Ratification: 
' Belgium. April 11, 1924. . Monit, Sept. 3, 1924, p. 4437. 
` Austria. June 6, 1924. - 
Poland. June 23,1924. I. L.O. B., July 15, 1924. 
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OBSCENE Posuicanoxs, Pens, May 4,1910. . 


Adhesion: ; 
Esthonia. E.G. hag. 27,1924, p.390. Ga.de Madrid, Aug. 22, 1924, 
p. 965. S i ; 
Ratification: 


Bulgaria. July 5, 1924. 
Italy. July 8, 1223. 2 N. O. J., Aug. 1924, p. 1034. 
Ratification deposited: i 
Brazil June 3, 1&4. Monit., Aug. 24, 1924, p. 4270. E. G., ae 
27,1924, p. 38€. 
OBSCENE PUBLICATIONS. Caneva, Sept. 12, 1923. 
Signatures: b. 
Danzig. Mar. a, 1922. 
Finland. Mar. 14 1924 
Germany. Mar. 2, 1&4. 
Irish Free State, Iar 31, 1924. 
Japan. Mar. 31, 1524. 
Monaco. Mar. 2E 1924. 
South Africa. Mex. 15, 1924. 
Turkey. Mar. 31 1928 L. N.O.J., May, 1924, p. 750. ° 
Opium Convention, 2E Tke Hague, Jan. 23, 1912. 
Ratification: 
‘Switzerland. Jun: 5, 1324. For. Pol. Assoc. Neus bulletin, Any 18, - 
1924. 


PARCEL Post CONVENTION. Madrid, Nov. 30; 1920. 


Ratification: 
Serbia. June 23, 1024. Ga. de Madrid, July 3, 1924, p. 110. 


PoLIsH TREATY. Vəræilles, June 28, 1919. 

Ratification deposi:eaz 

` Poland. „Aug. 22. 1924  J.O., Aug. 31, 1924, p. 8034. 
POSTAL CONVENTION. -Bu«mos Aires, Rept. 15, 1921. 


Adhesion: 
Spain. Aug. 5, 124, Ga. de Madrid, Aug. 13, 1924, p. 855. 


PosrAL Convention. Mecrid, Nov. 13, 1920. 
Promulgation: 
Brazil. Feb.2),1224 P. A. U., July, 1924, p. 732. 
POSTAL SUBSCRIPTION: TO "EWSPAPERS. Madrid, Nov. 30, 1920. 
Ratification: 1 
Serbia. June 28, 192-. Ga. de Madrid, July 3, oe p. 110. 
PosTAL TRANSFERS Maaid, Nov. 30, 1920. 
' Ratification: ' 
Serbia. June 28. 1924 Ga. de Madrid, July 3, 1924, p. 110. 


ET 


V 
Y 
D 
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PROTECTION or INDUSTRIAL ProrERTY. Paris, March 20, 1883. Revision. 
Brussels, Dee. 14, 1900; Ba on. June 2, 1911. 
Adhesion: ` 
. Syria. 
Lebanon. E. G., Aug. 27, 1924, p. 388. 


RADIOTELEGRAPH Convention. London, July 5, 1912. 
Adhesion: 
Trish Free State. April 22, 1924. 
Tanganyika Territory. March 5, 1924.. E. G., May 28, 1924, p. 274. 
. Monit., June 4, 1924, p. 2888. 


Raitways Reamer. Conventionyand statute. Geneva, Dec. 9, 1923. 


Signature: 
Czechoslovakia. June 3, 1924. L.N. O. J., Aug. 1924, p. 1033. 


REFRIGERATION, INTERNATIONAL INsTITUTE or. Paris, June 21, 1920. 
Ratification deposited: 
Japan. March 4, 1924. Monit., May 23, 1924, p. 2691. 


Rieut ro A FLAG or Starnes Having no Seacoast. Barcelona, April 20, 1921. 
Ratification: 
Austria. Jtily 10; 1924. L. N. O. J., Aug. 1924, p. 1033. 
: Japan. Feb. 20,1924. L. N.O. J., May, 1924, p. 749. ] 


SANITARY CONVENTION. Paris, Jan. 17, 1912. 
Ratification deposited: 
Hungary. Aug. 1, 1924. J.O., Aug. 20, 1924, p. 7754. 


Service pes Rucouvrements. Madrid, Nov. 30, 1920. 
Ratification: l 
Serbia. June 28, 1924. Ga. de Madrid, July 3, 1924, p. 110.. 


SPITZBERGEN. Paris, Feb. 9, 1920. 
Ratification: 
Italy. July 19, 1924. G. U., Aug. 19, , 1924, p. 2879. 


TANGIER CowvENTION. Paris, Dec. 18, 1923. 
Ratifications deposited: 
Great Britain, France, Spain. May 14,1924. G. B. Treaty series, no. 
23 (1924) Cmd. 2203. l 


TRADE-MARKS REGISTRATION. Madrid, April 14, 1891. Revision. Brus- 
sels, Dec. 14, 1900; Washington, June 2, 1911. : 
Adhesion: 
Luxemburg. E.G., Aüg 27, 1924, p. 389. 
UNEMPLOYMENT Convention. Washington, Nov. 28, 1919. 
Ratification: 
Austria. June 6, 1924. 
. Poland. June 11,1924. I. L.O. B., July 15, 1924. 


M 


CHRONICLE OF INTERNATIONAL EVENTS 813 


UREMLOIMSAR INDEMNITY IN Case or Loss or Sarr. Geneva, J ay 9, 1920. 
Ratification: 
Poland and Spain. I. L. O. B., July 15, 1924. 
UmivEnsAL PosrAL Üwrow. Revision. Medrid, Nov. 30, 1920. 
Adhesion: 
Soviet Union. June 24,1924. ŒE. G., July 2, 1924. 
Ratification: i 
Serbia. June 28, 1924. Ga. de Madric, July 3,1924, p. 110. E. G., 
Aug. 27, 1924, p. 388. 
WEEKLY Rust IN INDUSTRY. Geneva, Nov 17, 1921. 
Ratification: 
Poland and Spain. J. L. O. B., July tE, 1924. 
WrxziaHTs AND MEAscRES Burrau. Paris, May 20,1875. Revision. Oct. 
6, 1921. 
Ratification deposited: 
Italy. Aug. 6, 1924. J.O., Aug. 21, 1224, p. 7802. 
WHITE LEAD IN PAINT. Geam, Nov. 19, 1921. 
Ratification: 
Austria, June 6, 1924. 
Poland. June 23, 1924. 
Spain. June 7,1924. I. L.O. B., July 15, 1924. 
Waite Stave Traps. Paris, May 4, 1910. 
Adhesion: NN; 
Gold Coast. June 21,1924. Monit., Aug. 22, 1924, p. 4246. 
Falkland Islands. Monit., July 31, 1924, p. 3884. 
Leeward Islands and Mauritius. Monit, June 4, 1924, p. 2888. 
Ratifications deposited: 
Brazil. June 3, 1924. Monit., Aug. 27, 1924, p. 4314. 
Italy. May 28,1924. Monit., July 31, 1924, p. 3884. 
Waits Suave TRADE. Geneva, Sept. 30, 1921. 
Adhesion: 
Falkland Islands. May 8, 1924. L. N. O. J., June, 1924, p.- 827. 
Monit., June 7, 1924, p. 2084. 
Gold Coast. Monit., Aug. 29, 1924, p. 4359. L. N. O. J., Aug. 1924, 
p. 1033. 
Spain. May 25,1924. Ga.de Madrid, J 1ne 5, 1924, p. 1182. Monit., 
Aug. 6, 1924, p. 3994. L. N. O. J., Aag. 1924, p. 1033. 
Ratification deposited: 
Germany. July &, 1924. L.N. O. J., nug., 1924, p. 1033. 
Italy. June 30, 1324. Monit., July 31, .924, p. 3885. 
WonxMEN'sS COMPENSATION IN AGRICULTURE. Geneva, Nov. 12, 1921. 
. Ratification: ; 
Poland and Irish Free State. J. L. O. B. July 15, 1924. 
M. Aurice MATTHEWS 


. . Styled the “high chiefs" of the islands, reads as follows: 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
f INTERNATIONAL LAW > ` i 


AMERICAN AND BRITISH CLAIMS ARBITRATION TRIBUNAL! 


Fur LAND CLAIMS 


American traders acquired certain lands in the Fiji Islands by purchase from native chiefs 
years before the cession of the islands to Great Britain in 1874. After the cession, Great 
Britain established a board of land commissioners to pass upon the validity of titles to land `, 
in the islands, and by 1882 more than 1,300 claims were passed upon. 

The titles of these American claimants Were denied by the land commissioners, and Great 
Britain contended that the chiefs who sold the lands could not acting alone convey the 
equivalent of a fee simple title; that under native custom certain occupiers of the soil had 
specific rights which could not be alienated without their express consent, and that as the 
latter were not parties to the deeds, no valid titles had been conveyed. 

The Tribunal held that the chiefs had the power to convey, and drew a distinction between 
the want of power and the possible abuse of the power. Each case was thereupon con- 
sidered upon its merits and awards rendered accordingly. 


CASE OF GEORGE RODNEY BURT (cLAIM No. 44) 
Award rendered at London, October 26, 1928 


Held, that the claimant had valid conveyances from the chiefs, and that the British 
authorities, by refusing to recognize his title, failed to carry out the obligation which Great 
Britain, as the succeeding power in the islands, must be held to have assumed from the point. 
of view: of international law. WE 

Speculative valuation and prospective profits not included in the award, 


On the tenth day of October, 1874, Great Britain acquired by peaceful 
cession “the possession of and full sovereignty and dominion over” the Fiji 
Islands. The deed of cession executed by Thakombau (or Cakobau), the 
then reputed overlord chief or King in Fiji, and by twelve other natives 


WREREAS, divers subjects of Her Majesty the Quéen of Great Britain and Ireland have 
from time to time setiled in the Fijian group of Islands, and have acquired property or cer- 
tain pecuniary interests therein; And whereas the Fijian Chief Thakombau, styled Tui Viti 
and Vunivalu, and other high Chiefs of the said Islands, are desirous of securing the pro- 

. motion of civilisation and Christianity, and of increasing trade and industry within the said 

Islands; And whereas it is obviously desirable in the interests as well of the natives as of the 
white population that order and good government should be established therein; And whereas: 

. the said Tui Viti and other high Chiefs have conjointly and severally requested Her Majesty 


1 Established in pursuance of the special agreement between Great Britain and the United 
States, signed at Washington, Aug. 18, 1910. (Supplement to this Journan, Vol. 5, pp. 
257-267.) i : 

Arbitrators: Henri Fromageot, Edward A. Mitchell Innes, Robert E. Olds. 

Agents and Senior Counsel: United States—Mr. Fred K. Nielsen; Great Britain—Sir 
Cecil J. B. Hurst. i i 

. Previous decisions of the tribunal will be found printed in this Jourwat, Vol. 7, pp. 875- 
890; Vol. 8, pp. 650-065; Vol. 15, pp. 292-304; Vol. 16, pp. 106-116, 301-333. 
` Headnotes supplied by the Managing Editor. 
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the Queen of Great Britain and Ireland aforesaid to undertake the government of the said 

' Islands henceforth; And whereas, in order to the establishment of British government within . 
the said Islands, the said Tui Viti and other the several high Chiefs thereof, for'themselves 
and their respective tribes, have agreed to cede the possession of and the dominion and 
sovereignty over the whole of the said Islands, and over the inhabitants thereof, and have 
requested Her said Majesty to accept such cession; which cession the said Tui Viti and other 
high Chiefs, relying upon the justice and generosity of Her said Majesty, have determined to 
tender unconditionally, and which cession, on the part of the said Tui Viti and: othér high 
Chiefs is witnessed by the execution o? these presents, and by the formal surrender of the said 
territory to Her said Majesty; And whereas his Excellency Sir Hercules George Robert 
Robinson, Knight Commarder of the Most Distinguished Order of Saint; Michael and Saint 
George, Governor, Commander-in-Chief, and. Vice-Admiral of the British Colony of New 
South Wales and its Deper:dencies, and Governor of Norfolk Island, hath been authorized 
and deputed by Her said Majesty to accept on her pehalf the said cession: 

Now these presents wisness, 

1. That the possession of and full joven and dominion over the whole of the group of 
Islands in the South Pacifis Ocean known as the Fijis (and lying between the parallels of 
latitude of fifteen degreés south, and twenty-two degrees south of the Equator, and between 
the meridian of longitude of one hundred and seventy-seven degrees west, and one hundred 
and seventy-five degrees east of the meridian of Greenwich), and over the inhabitants thereof, 
and of and over all ports, karbours, havens, roadsteads, rivers, estuaries, and other waters, 
and all reefs and foreshores within or adjacent thereto, are hereby ceded to and accepted on 
behalf of Her said Majesty the Queen of Great Britain and Ireland, her heirs and successors, 
to'the intent that from this time forth the said Islands, and the waters, reefs, and other places 
as aforesaid, lying within or adjacent thereto, may be annexed to and be a possession and 
dependency of the British Crown. 

2. That the form or constitution cf Government, the means of the maintenance thereof, 
and the laws and regulations to be administered within the said islands, shall be such as Her 
Majesty shall prescribe and determine. 

3. That, pending the making by Her. Majesty, as aforesaid, of some more permanent 
provision for the Government of the said islands, His Excellency Sir Hercules George Robert 
Robinson, in pursuance of the powers in him vested, and with the consent and at the request 
of the said Tui Viti and other high Chiefs, the ceding parties hereto, shall establish such 
temporary or provisional Government as to him shall seem meet. 

4. That the absolute proprietorship of all lands, not shown to be now alienated, so as to 
have become bona fide the property of Europeans or other foreigners, or not now in the actual 

' use or occupation of some Chief or tribe, or not actually required for the probable future: 
support and maintenance cf some Chief or tribe, shall be and is hereby declared to be vested 
in Her said Majesty, her heirs and successors. 

5. That Her Majesty shall have power, whenever it shall be deemed necessary for public 
purposes, to take any lands upon payment to the proprietor of a reasonable sum by way of 
compensation for the deprivation thereof, 

6. That all the existing public buildings, houses, and offices, all enclosures and other pieces 
or parcels of land now set apart or being used for public purposes, and all stores, fittings, and 
other articles now being used in connection with such purposes, are hereby assigned, trans- 
ferred, and made over to Her said Majesty. : 

7. That, on behalf of Her Majesty, His Excellency Sir Hercules George Robert Robinson 
promises: (1) That the rizhts and interests of the said Tui Viti and other high Chiefs, the 
ceding parties hereto, shall be recognized, so far as is consistent with British sovereignty and 
colonial form of governmert. (2) That all questions of financial liabilities and engagements | 
shall be scrutinised, and dealt with upon principles of justice and sound public policy. (3) 
That all claims to titles of land, by whomsoever preferred, and all claims to pensions or 
allowances, whether on the part of the said Tui Viti and other high Chiefs, or of persons now 
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holding office under them or any of them, shall in due course be fully investigated and 
equitably adjusted. 

In witness whereof, the whole of the detenta of this instrument of cession having been, 
previously to the execution of the same, interpreted and explained to the ceding parties 
hereto, by David Wilkinson, Esq., the interpreter nominated by the said Tui Viti and the 
other high Chiefs, and accepted as such interpreter by the said Sir Hercules George Robert ' 
Robinson, the respective parties hereto have hereunto set their hands and seals. 

Done at Levuka, this 10th day of October, in the year of our Lord 1874. 


(Signed) (1s. Caxozau,R., 
Tui Viti and Vunivalu. 
(n8. Maarc. 
(18. Tor CAKAU. 
(ns. Ratu EPELI. 
* (n.9.) VAEA'VALETABUA, Tor Bua. 
(n.8.) SAVENAKA. 
(u.8.) ISIKELI. 
(ns) Roxo Tut DREKETI. 
(ns. NACAGILEVU. 
(n. Ratu Kiwi. 
(ns. RITOVA. 
(n8. KATURIVERE. 
(1.8. MATANITOBEUA. 


(Signed) (1.s. HxRcurEs ROBINSON. 

I hereby certify that, prior to the execution of the above instrument of cession, which 
execution I do hereby attest, I fully and faithfully interpreted aad explained to the ceding 
parties hereto, the whole of the contents of the said document (tha several interlineations on 
p. ,line ,andonp. ,line of the manuscript having first been made), and that such . 
contents were fully understood and assented to by the said cecing parties. Prior to the 
execution of the said instrument of cession, I wrote out an interpretation of the same in the 
- Fijian language, which interpretation I read to the several Chiefs, who one and all approved 
thereof. A copy of such interpretation is hereto annexed marked (A). 

Dated this 10th day of October, a.p. 1874. 

; (Signed) D. WILKINSON, 

Chief Interpreter. 


2. Immediately after the cession, Great Britain established the appro- 
priate machinery to investigate and pass upon the validity of titles to land. 
This machinery consisted of a board of land commissioners whose findings 
and conclusions were subject to review by the Governor in Council. Some- 
what later provision was made for rehearing on a proper petition before a 
final tribunal made up of the Governor and the members of his Council, 
with the Chief Justice of the Colony and the Native Commissioner sitting 
with them. It appears that between 1874 and 1882 more than 1,300 claims 
were thus considered and passed upon. Under the normal procedure where 

-a claim was allowed a Crown grant covering the land involved was issued; 
where a claim was disallowed a Crown grant ex gratia, covering a portion of 
the land claimed, was sometimes made. 

3. George Rodney Burt, a native citizen of the United States, c came to the . 
Fiji Islands in 1856, and, excepting the period from 1871 to 1874, hereinafter 
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more particularly referred to, resided in the islands continuously until 1894. 
He at first carried on a general trading business and later engaged in farming 
on a comparatively lerge scale for this region. In 1862 he took up land on 
the Upper Rewa River and is said there to have established the first real 
plantation in the islands. In 1866 he went to the Sigatoka River district 
and purchased a tract of land called Kavokai Nagasau, afterwards sold by 
him to a German subject who eventually obtained a Crown grant for it.. 
In 1868 Burt purchased another tract known as Emuri and situated on the’ 
opposite side of the Sigatoka River from Kavokai Nagasau. It is the title 
to the Emuri tract, consisting of 3,750 acres, which is involved in this 
controversy. 

4, The purchase o? Emuri is evidenced by three deeds and a certificate, 
running to Burt and his partner Underwood who was subsequently bought 
out by Burt. These papers are set forth in the Appendix to the United. 
States Memorial at pp. 187-195. The first deed was executed on February 
27, 1868, for a consideration of $200 in merchandise. The description of 
boundaries being found unintelligible, a second deed, dated June 2, 1868, was 
executed, ostensibly to remedy this defect. The consideration in this latter 
instrument is given as $220 in trade, apparently including the $200 previ- 
ously paid. Still later a third deed, dated October 28, 1868, was obtained by 
Burt in order to extend the boundaries of the tract. The consideration 
named in this final transfer is $320 which included the $220 already paid, 
and $100 in gold paid down on the execution of the deed. The certificate 
referred to deals with a complication arising from a conveyance by other 
parties to some part of the land in question, and is a declaration by the 
principal chief signing the deeds to the effect that such conveyance was null 
and void. 

The grantors in these deeds were Ratu Kini, who seems to have been at 
the time the undisputed paramount and ruling chief of the territory in which 
Emuri lies, and certain other subordinate chiefs or heads of tribes supposed 
to have an interest in the land. While the evidence is to some extent con- 
flicting on the question of the voluntary execution of the deeds by some of 
the grantors other than Ratu Kini, and as to the receipt of any part of the 
consideration by such other grantors, we are satisfied that Burt and Under- 

. wood secured from the ruling chiefs such title to Emuri as they had power 
and right to give. 
' . 5. Burt and his partner entered into possession of the land in February, 
1868, and proceedec to make substantial improvements. Buildings were 
erected, planting was done, and about 200 head of livestock were put on 
the property, approximately 500 acres being thus actually occupied during 
1868. (Memorial, p. 201.) This occupation which the Land Commission- 
ers specifically found to be “substantial” (Memorial, p. 201), subsisted for 
some ten months when it was interrupted in January, 1869, by an incursion 
by a savage mountain tribe, described as the most unruly element in he 
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islands. The buildings were burned, the land was devastated, and Burt 
barely escaped with his life. He went back six months later, but was not 
` permitted by the members of this mountaineer tribe to resume operations 
or gather his crop of cotton; and he was, therefore, obliged to go away from 
the plantation and seek other remedies., Evidence produced at the hearing 
shows that early in 1869 Burt appealed to the United States authorities and 
presented a bill for damages in the sum of $69,000 for raids and depredations 
of the natives, and that an investigation of the matter was conducted by 


. Commander Truxton of the U. S. Warship Jamestown. Commander Truxton . l 


found that Burt had been damaged to the extent of $50,000, and referred 
the claim to Washington for such action as the United States Government 
might see fit to take. It also appears from the same evidence that at the 
beginning of April, 1869, Burt was in Sydney, New South Wales, attempting 
to raise money to resume operations in Fiji.. He then went to the United 
States and during 1871 pressed his claim before the State Department in 
Washington. The proceedings before the Department were evidently 
protracted and it was'not until June 1873 that the final answer of the State 
Department was given. In substance the United States Government 
declined to incur the expense or risk of collecting Burt’s claim but it acceded 
to his request that the American consular agent in Fiji be directed to place 
no obstacle in his way. . 
In 1874 Burt is found back in Fiji. Conditions meanwhile in the islands 
had manifestly remained more or less chaotic. An attempt had been made 
to set up an effective government through the creation of a native confeder- 
acy, but it can hardly be said that public order and a settled government, 
satisfactory either to the natives or to the white population, had been 


established. Perhaps the best evidence of this is to be found in the Deed of : 


Cession of October 10, 1874, which recites the obvious desirability “in the 
interests as well of the native as of the white population that order and good 
Government should be established.” 

- The record contains a deed dated in July, 1874, from Burt to one Ives of 
. Coldwater, Michigan, purporting to sell Emuri for a consideration of $10,200. 
It seems to'be a reasonable inference that this transaction was in effect a 


transfer of the property as security for a loan. Evidently Ives was a per- 
sonal friend; Burt left him ‘a small sum of money in his will. Ives is not. 


shown ever to have been in Fiji or to have had'any other interest in the 
islands; and in 1879 he executed a deed, releasing the property to Burt for 
the same consideration, to wit: $10,200. Whether this is the proper con- 


struction of the transaction or not, we are of the opinion that for the purposes - 


of this case the situation was not essentially affected by it. 

In 1875, when the title stood in Ives, Burt filed with the Board of Land 
Commissioners a claim for a Crown grant in Ives’ name but over Burt’s own 
signature. This claim was not pressed and was never brought on for hear- 
ing. From 1875 on for a number of years the whole subject of land titles 
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was in the hands of the local British authorities, and claims were being 
considered in the ordez in which they were filed. The process was clearly a 
lengthy and somewhat complicated one. In 1879 a time limit was fixed for 
the filing of claims, and Burt in that year, and after the release to him from 
Ives, filed his claim to Emuri in his own right. In May, 1880 the Board of 
Land Commissioners disallowed the Burt claim but recommended that he 
be given an ez gratia grant for 160 acres. In July of that year the Governor 
in Council,-in a decision which was not published at the time, approved the 
finding of the Land Commissioners but cut the ex gratia grant down to 100 
acres, whereupon Burt went into possession of the 100 acres and made 
babebant improvements. In November, 1882, a petition for a rehearing 
was presented by the Native Clés od on on behalf of two natives claiming 
an interest in the land. This rehearing was not gazetted until March, 1883, 
and a decision was not given until April, 1884, when the claim was disallowed 
in its entirety, and Eurt was excluded from the 100 acres wane he had 
occupied a year and a half earlier. 

6. On these facts the precise question before this, Tribunali is iha Great 
Britain, as the succeecing Power in the islands under the Deed of Cession of . 
1874, failed in any respect to observe and carry out any obligation toward 
Burt which it may be properly said, from the point of view of internatiońal 
law, to have assumed. If Burt had at the time a valid title to the lands, it 
is plain that under all the circumstances the government was bound to recog- 
nize and respect it. In this connection we do not concern ourselves with the 
methods and the procedure adopted and employed in dealing with land 
titles. - We have no criticism to make in this regard; on the contrary we feel 
that good faith is rightly attributable to the authorities at every stage and | 
that the procedure was the customary and appropriate one for handling a 
situation of this nature. We look only to the general result which was 
reached and note that this result was the ultimate denial of Burt’s right. 

. 7. We therefore come to the particular question involved: whether Burt 
had at the time of the cession such an interest as to entitle him to invoke the - 
obligation of the succeeding Power? His title to Emuri, resting as it did 
upon a conveyance from the ruling chiefs of the territory in which the land 
‘was situated, naturally depended upon the power of such chiefs to convey. 
It has been strenuously contended by counsel for Great Britain that in the 

‘then existing state of land tenures in Fiji, the chiefs acting alone could not 
, convey the equivalent of a fee simple title to land. It is asserted that under 
the native custom a certain class, known as ‘‘taukeis’’ and defined as occu- 
piers of the soil, had specific rights which could not be alienated without 
their express consent. It was, therefore, urged that inasmuch as the 
taukeis were not parties to the deeds, no valid title could have been con- 
‘veyed. The record contains much-in the way of opinion and argument upon ` 
this question. Various theories were advanced both at the time of the 
cession to Great Britain and afterwards. As time passed, thé taukei view 
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commanded more and more attention; and some years after the cession 
seems to have been rather definitely taken by the local authorities. We 
think it must be recognized that in this period of transition from primitive 
native custom to the white man’s law, it would be difficult, if not quite 
impossible, to lay down at any particular moment of time an exact definition 
of land polity in the Fiji Islands. We entertain grave doubts about the 
existence at any time of an intelligible system of feudal tenures or & con- 
. sistent law of real property as we understand it among the natives. If there 
is any one fact which stands out with striking prominence during the entire 
period anterior to the cession it is that the law of the club pretty effectually 
dominated the situation. On the other hand there are well authenticated 
instances in which the chiefs themselves took faiyly high ground in this 
matter and regarded themselves virtually as trustees for their people. They 
certainly assumed to dispose of land as they chose, but sometimes they did 
: so with a commendable caution and in a spirit of great fairness to their 
subjects. We find Thakombau stating frankly that all that was needed in 
such a case was his own word and that whether he ought to give his word 
and would do so was the real question. In discussing the question of the 
cession to Great Britain with his own chiefs, he declared that they must 
consider it with the utmost care because as he said “what we do to-day 
cannot be undone to-morrow.” It stands without dispute that the most 
solemn and consequential act affecting land and sovereignty in the islands 
was performed on the theory that the chiefs had the power to act. The 
British authorities of the day did not proceed hastily in this. momentous 
transaction; they took advice on the point. They had before them the 
conflieting theories and deliberately adopted the view that the chiefs were 
competent to convey. Sir Hercules Robinson, Sir John Thurston and Sir 
Arthur Gordon may be considered on this record to have committed them- 
selves clearly in this respect at the critical moment of the cession. We 
cannot help feeling that, on the whole case, the chiefs had the power, and that 
the distinction between want of power and possible abuse of power goes far 
towards reconciling the conflicting views. One hesitates to believe that the 
people on the ground, either whites or natives, in their practical dealings 
were or could under the circumstances be profoundly influenced by ideal 
considerations on the subject of land tenures. They were confronted not 
by a theory, but by an actual condition, and we do not feel called upon at 
this distance of time to take up the academic task of laying down and 
applying principles which would evidently run so decidedly against the 
current of actual dealings on the spot. 

At this point it is proper to note that the Land Commissioners in 1880 
solemnly held that if the signatures of the three chiefs attached to the deed 
of June 2, 1868, were “genuine and were obtained bona fide, they were un- 
doubtedly the proper persons to have executed the grant.” 

8. Passing now to the question of the subsistence of Burt’s right up to 
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the date of the cession to Great Britain, we have only to enquire whether a 
reasonable construczion of the evidence shows any abandonment by him of 
his claim. The inference to our minds is irresistible that if he had not been 
dispossessed of Emuri by the wrongful, violent act of an uncontrolled and 
uncontrollable mountain tribe—an event. which the Land Commissioners 
found to have no bearing upon his title—he would have continued in occu- 
pation, and it is not an unwarranted assumption to say that if the cession to 
Great Britain had taken place in 1869, Burt would have almost automatically 
received a Crown grant. We fail to find anything in the subsequent events 
which indicates any intention on his part to abandon; on the contrary he 
diligently prosecuted his claim so far as the circumstances and his limited 
resources permitted, and was at no stage ofethe proceedings in default. He 
stood upon his rights under the conveyances from the chiefs, and, on the 
view which we take, the Crown authorities, by refusing to recognize his title, 
failed to earry out the obligation which Great Britain, as the succeeding 
Power in the islands, must be held to have assumed. 

9. The damages are necessarily unsusceptible of accurate determination. 
. The Memorial of the United States presents the maximum possible claim. 
The demand is for $232, 929.50 with interest from April 25, 1884. We 
cannot avoid the impression that the bill as presented comprises a large 
element of speculative valuation and prospec!.ve profits, and we have 
reached the conclusion that upon the whole case full justice would be done 
by a lump award of £10,000.or its equivalent i in dollars as of the date of the 
award. 


Now THEREFCRE: 
The Tribunal decides that the British Government shall pay to the United 
States the sum of £10,000. 
'The President of the Tribunal, 
Henri FROMAGEOT. 
London, October 26, 1923. 


CASE OF BENSON ROBERT HENRY (CLAIMS NO. 44 ter.) 


Awerd rendered at London, November 2, 1923 


. The only question involved in this case was whether on the date of the cession of Fiji to 
Great Britain the claimant was the proprietor of the lands in question. Held that the 
evidence failed to discharge the onus of proof imposed upon the claimant, that it was 
reasonable to infer that the claimant was acting, not on his own behalf, but as a trustee or 
agent, and that there was no warrant for making an award in his favor. 

This is a claim for compensation, preferred by the Government of the 
United States of America on behalf of one, Benson Robert Henry, an 
American citizen, arising out of the disallowance of. his title to 480 acres of 
land in the Island of Fiji. We propose to state the facts of this case only in 


detail sufficient to explain the character of the claim and to elucidate our 
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decision which turns, as will presently appear, on one single question, namely, 
whether on October 10, 1874, the date of the cession of Fiji to Great Britain, 
the claimant was, in as own right, ponner of the lands 3 in question or. 
any part of them. 

In September, 1855, Gomonia Boutwell, of the United States Navy, 
whose ship was then visiting Levuka, imposed upon the Chief Cakobau the 
payment of about nine thousand pounds sterling as compensation for de- 
struction and theft by Fijian natives of property belonging to American 
citizens. This sum was to be paid in twelve months. In 1867 only a small 
portion of it had been paid; and on July 12 of that year Cakobau signed 
a document hypothecating oertain lands as poourity for payment of the - 

. balance. : 

In 1868 two gentlemen, by name Brewer and Evans, arrived in Fiji from ' 
~ Melbourne as agents for the Polynesia Company Limited of Melbourne, 
then about to be formed; and on July 23, 1868, a charter was granted them, 
as stich agents, by Cakobau, who is chief signatory, with the ratification and 
confirmation of six principal chiefs under Cakobau. 

By the material portion of that charter Brewer and Evans undertook on 
behalf of the said company to provide for the payment of the compensation, 
already referred to, to the United States of America; and, in consideration 
thereof, Cakobau ceded, granted and transferred to Brewer and Evans as 
trustees for the said proposed company about two hundred thousand acres 
of land as specified in the schedule. Paragraph 4 of the schedule is as 
follows: 


4, Also ‘Suva, its harbour, territories, and district, commencing from 
Lami, running along the cost towards Rewa, to the township of Kalabo, 
and running inland to the Waimanu. (Memorial, p. 259.) 


The lands so described include those in respect of which Henry's claim 
arises. 
- This charter was accompanied by this following agreement: 


The Company agree not to alienate any of the land until the whole of 
the American debt be paid. Should the amount not be paid within the 
time specified in the agreement of the Company with Dr. Brewer, the 
land reverts to King Thakombau. (Memorial, p. 259.) 


On the following day, July 24, Evans and Brewer executed an agreement 
under.seal, by which they undertook to pay the balance of the compensation 
- due from Cakóbau to the United States of America, the first instalment on 

their return to Melbourne, the second and final instalment on or before 
July 24, 1869. These instalments were in fact paid by the Polynesia Com- . 
.pany Limited on July 13, 1869, and on November 19, 1870, respectively. 

By a deed dated July 13, 1869, Cakobau and one Natika, with the ratifi- . 
‘cation and confirmation of nine other chiefs and landowners, who also signed, 
conveyed to the Polynesia Company Limited certain lands at Suva to the 
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extent of about 27,000 acres, wherein were included the 480 acres in respect 
of which this claim for compensation is made. 

The Polynesia Company Limited, having been formed, ‘sued its regula- 
tions in November, 1869, under which land-warrants were to ‘be issued to 
shareholders entitling them to “select” lands in districts declared by the 


company “open for settlement." The Suva lands were declared open for. 


settlement. No shareholder might make more than one frontage selection 
in the Suva district: and any selection with a sea frontage was limited to 
160 acres. 

‘On August 12, 1870, Jacob Brache, a deor of the Polynesia Company 
Limited, T. Copeland and the claimant Henry entered into the following 
agreement at Melbourne: 


Articles of Agr cement 
Melbourne, Australia, 
August 12, 1870. 
We, the iadesine Jac. Brache and T. Copeland and B. R. Henry, 


do agree to associate ourselves together for the purpose of selecting land, 


in Fiji from Shares and Land Warrants of.the Polynesian Company 
Limited now held by the said Jac. Brache and for said purposes do 
hereby agree tc send B. R. Henry to Fiji to select and Locate upon such 
Lands às he may deem best for agricultural purposes AND we further 
agree to give to B. R. Henry in consideration of his services when the 
' association is entered in and agreed to, one third of óne hundred and 
sixty of the above-named Shares, and 'Thos. Copeland agrees to pay J. 
Brache one hundred and forty pounds sterling for Eighty of the above 
shares if the said B. E. Henry reports that land can be cultivated in 
Fiji profitably and to the mutual advantage of each of the undersigned. 
BracHE 

(in Trust.) . 

T. CoPELAND 

B. R. Henry 

(Memorial, p. 264.) 


On the same day, in pursuance of this agreement, Henry signed a receipt 
in ` these terms: 


Melbourne, Aust 12, 1870. 
Received from Mr. Jacob Brache One hundred and Sixty shares in 
Polynesia Company Limited with Land Warrants for Six hundred and 
forty acres and also, Warrants for six Town lots such shares and War- 
rants to be held in trust by the Undersigned in accordance with the 
Articles of Agreement between Jacob Brache, Thomas Copeland and 
Benson Robert Henry dated August 12 1870 also another Warrant for 
six town lots by the Polynesia Company Limited in the name of Franz 
Bleaker and gre in the name of Charles Brache all the above mentioned 

shares and Land Warrants to be held i in trust by the Undersigned. 
B. R. HENRY. 


Numbers aa issue of shares viz.: 504, 505, 507, 508, 509, 510, 511; 17 


Land Warrants viz.: 382, 1294, 1904, 460, 468, 469, 470, 471, 472, 473, 
214A, 1894. (Memorial, p. 268.) 
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This document is ungrammatical and confused; and the number of war- 
rants specified in the foot-note is irreconcilable with the receipt itself. In 
our opinion, the-first sentence of the receipt refers to the four land warrants 
Nos. 586, 587, 588 and 589 hereinafter mentioned. 

In December, 1870, the claimant Henry and Copeland arrived in Suva, - 
and selected four lots of 160 acres each, represented by warrants numbered 
586 to 589 inclusive. Two contiguous lots, the warrants for which were 
numbered 586 and 588 fronted on the Tamavua River, and are hereinafter 
referred to as the Tamavua Block; two other contiguous lots, further South, 
fronting on Suva Harbor, are hereinafter referred to as the Harbor Block, 
and were covered by warrants 587 and 589. 

Warrant No. 586 passed into the possession of Jacob Brache and was lost. 
The land held thereunder formed the subject matter of a conveyance from 
the Polynesia Company Limited to the claimant Henry dated April 12, 1875. 
Warrant No. 588 is made out to Charles Brache and his assigns, and is 
indorsed under date of December 23, 1870, by Henry, as attorney for Charles 
Brache, to Copeland. Warrant No. 587 is made out to Henry and his 
assigns and is indorsed with an assignment in blank by Henry, also under 
date of December 23, 1870, thus becoming negotiable. Warrant No. 589 
is made out to T. Copeland and his assigns and is not endorsed. It is with 
the 480 acres under warrants 586, 587 and 588 that this claim is concerned. 

On July 29, 1873, Henry and Copeland executed & power of attorney to 
a! acob Brache, authorizing him inter alia 

. . for us and in our names and as our names and as our acts and 
deeds to sign seal and deliver all deeds and documents receipts &c. and 
receive all moneys lands warrants and conveyances of land to which we 
may become entitled ir virtue of our shares in the Polynesia Company 
Limited and Selections mse by us in Suva, Fiji, under the regulations 
of the aforesaid Company, also to vote and act for us at all the meetings 
of the Polynesia Company Limited and to sue and be sued in our behalf 
(in all matters relative to the aforesaid company) . . . (Memorial, 
p. 279.) l 

On August 12, 1873, Jacob Brache, acting under this power, assigned all 
right title and interest of Copeland and Henry in both the Harbor and 
Tamavua Blocks to Charles Brache, to be held in trust for a certain proposed 
company until certain payments were made to Jacob Brache by Henry and 
Copeland. There is no evidence that these payments were ever made. 

In April, 1874, Henry pledged the Harbor Block warrants, Nos. 587 and 
589, to one Simmonds for forty-five pounds, andshortly afterwards in that 
year left Fiji; nor, except that he is alleged to have been subsequently in 
communication with his attorney in Fiji, Mr. Scott, is he heard of again till 
1898, when, in connection with proposed action by the United States State 
Department on his behalf in the matter of his Fiji land claims, he swears in : 
Oregon an affidavit containing statements of doubtful accuracy. 

In October, 1874, Fiji was ceded to Great Britain and the Lands Com- 
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mission was instituted by Great Britain to inquire into existing land titles 
in Fiji in accordance with the undertaking contained in the deed of cession. 

In December, 1874, Jacob Brache redeemed the pledged Harbor land- 
, warrants from Simmonds, who inclosed a receipt to Brache in the following 
letter: 


Receipt for £48 17s. 5d. 
Mr. Jacob Brache. 


Dear Sir, December 7, 1874. 

I hereby acknowledge to have received from you (and for which you 
have a separate receipt) the sum of £43 17s. 5d. for money advanced by 
Mr. W. Simmonds, of Suva, to Mr. B. R. Henry, of Suva, on certain 
warrants of land selected by him for you, and which said warrants I have 
handed to you. ! P 


Yours truly, 
. C. SIMMONDS. 
(British Answer p. 9.) 
'The suggestion udin this letter, that the original selection of Suva 
lands by Copeland and Henry was made on behalf of Jacob Brache, is 
repeated i in another letter written to Jacob Brache by PORMA which is 
in these terms: 


My dear Mr. Brache, Levuka, June 21, 1875. 
Yours of the 31st ultimo to hand. I enclose you the power of attor- 
: ney, signed as requested, and sincerely trust you will come out of the 
Polynesia "spec" all right. 


T. A. COPELAND. 
P.S.—The Governor and Land Commissioner have arrived. I shall: 
put in my applicaion for the Suva Block, and send you full power of 
S It is tke paly way left to secure you the block. (Answer, 
p 

And again, in a letter to the Commissioner of Lands, Fiji, dated Melbovie; 
September 28, 1875, Jacob Brache, referring to Copeland’s 160 acres of the 
Harbor Block, writes: “. . . As I am the holder of the said warrant 
under assignment, the title for such land must naturally pass in my hands.” 
(Answer, p. 12.) 

Some correspondence betwen ‘Jacob Brache and the Lands Commission 
ensued; and on January 13, 1876, Jacob Brache, as attorney for one Alfred’ 
Asbeck, presented a petition for a Crown grant in respect of the Harbor 
Block alleging therein that Asheck on September 1, 1873, had purchased 
these lands from Copeland and Henry and had paid 160 pounds sterling for 
them. This petition was heard in March, 1878, and, no evidence being 
offered, was disallowed. 

On January 28, 1880, Jacob Brache preferred two more petitions to the 
Lands Commission, one, as attorney on behalf of Henry and Copeland, in 
respect of the Harbor Block of 320 acres; another, on behalf of Henry, ‘in 
respect of the Tamavus Block of 320 acres. The two petitions were heard 
and were disallowed by the Governor-in-Council on January 31, 1882. The 
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Tamavua Block petition was reheard and gened on August 21, 1883. 

In connection with the rehearing df the Harbor Block petition, a guestion 
was raised as to the authority of Mr. Jacob Brache to represent Henry and 
Copeland. The point was argued before the Council on November 23, 1886, 
when Mr. Scott, as counsel for the petitioners, states that he appeared in a 
twofold position, representing Brache (1) as attorney for Henry and Cope- 
land; (2) as being pecuniarily interested in the claim. (Answer, pp. 194; 
195.) This petition, as being one in which the Crown had an interest, was 
referred, under ordinance XXV, of 1879, to the Acting Chief-Justice, who 
> delivered. an opinion to the effect that the claim be disallowed. This 
opinion was confirmed and the petition disallowed by the Governor-in- 
Council on September 12, 18879 These appear to, us to be all the facts 
necessary for the decision of this claim. 

For the purpose of our decision we make the following assumptions: 

1. That Cakobau and his co-signatories gave a valid title in the Suva 

lands to the Polynesia Land Company. Limited. 

2. That the Polynesia Land Company Limited gave to their transferees 
valid titles in the Suva lands. 

: 8. That a land warrant was a good muniment of title, m perfected 
` by a conveyance or not. 

4, That no breach of the regulations of the Polynesia Land Company 

: Limited had been committed.’ 

5. That the title of the transferees of the Polynesia Land Company 
Limited was'not affected by the fact that the payment of the second ` 
instalment of the indemnity by the Polynesia Land Company to the 
United States of America was made sixteen months after the ap- 
pointed date. 

"We now address ourselves to the decisive question: 5 

Was the claimant Henry on October 10, 1874, the date of the cession of . 

Fiji to Great Britain, proprietor, in his own right, of the 480 acres of land in - 
question or of any part of them? 

The onus of satisfying the Tribunal on this point lies on the dona 

Our answer to that question is in the negative. . 

The reasonable inference in our opinion to be drawn from Henry's opera- 

. tions and conduct, viewed in the light of the documents, and, in particular, 
of— 

(1) the land warrants themselves; 

(2) the agreement between Jacob Brache, Copeland and Henry dated 

` August 12, 1870 (Memorial, p. 264); 

< (à) the receipt signed by Henry dated August 12, 1870; 

(4) the assignment by Jacob Brache to Charles Brache dated August 12, - 

1873 (Memorial, p. 316); 
is that Henry was acting from the beginning, whether he be correctly ` 
described as trustee or as agent, not on his own behalf. In any case, the 
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evidence falls ies shost of discharging the onus of proof which is imposed 
upon the claimant. 

But, further, even if it be T that, in the first instance, Henry 
acquired these 480 acres of land for hiniself, having regard to the facts and 
documents already referred to and to the sale on September 1, 1873, for. 
valuable consideration of Henry’s 160 acres of the Harbor Block to Alfred . 
Asbeck (Answer, p. 14), we cannot, in the absence of any explanation of 
these transactions by Jacob Bach. find ground to warrant. us in making 
any award i in favor of the claimant. ' 


Now THEREFORE: 
The decision of the Tribunal i in this case is hat the claim of the Government 
et the United States of America be disallowed. 


The President of the Tribunal, 
HENRI FROMAGEOT. 
London, November 2, 1923. 


; ; 
CASE OF THE HEIRS OF JOHN B. WILLIAMS (CLAIM NO. 44 gr.) 
Award rendered at London, November 8, 1928 


As regards two parcels of land involved in this claim, held that no title sufficient to justify 
. an award could be found. As regards a third parcel, the title held to be good and claimant 
awarded damages for the refusal of British authorities to recognize it. 

. This claim is preferred by. the Government of the United States of Anaa 
on behalf of the heirs of J. B. Williams, askir g.for compensation arising out 
. of the disallowance of that gentleman’s title to certain lands i in Fiji. 

'The lands in question are: 

(1) 100 acres in the Island of Laucala; 

.(2) The Island of Nukulau, 20 acres; 

(3) 1,000 acres at Nukubalavu.in the Island of Viti Levu. 

Mr. J. B. Williams appears to have gone to.Fiji about the year 1840; he 
became United States Commercial Agent there, and died there in 1860. 

1. As to the Laucala land; the camani produce four documents as the 
foundation of Williams’ title. — 

The first is a conveyance, dated June 1, 1846, from thé Chief Cokana Uto 
. or Phillips to Williams and Ichabod Handy, for a consideration of $50.20 in 
, trade. (Memorial, p. 329.) This deed is endorsed by mark, by two natives, 

Koromoves and Korotabaleo, who as ‘landholders, acknowledged and con- 
` sented to the sale." These two persons similarly endorsed the Nukulau 
conveyance, and are referred to by Mr. Carew, the Lands Commissioner, in 
his report on that petition, in the following terms: 

They appeared to have followed Cokanauto about for the purpose of 
confirming sales of land made by hira whether his own property or that 


of others and it appears from evidence in other claims to have been a 
matter of indifference to them. (Memorial, p. 393.) 
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The second Laucala deed is a conveyance, in consideration of some articles in 
trade, from Koquaraniqio to Williams and Handy, dated September 25, 1846. 

Both Cokana Uto and Koquaraniqio at the respective dates of their con- 
veyances were rebels against and fugitives from the paramount chief of Rewa. 

There is no evidence of occupation of Laucala by Williams or anyone else in 
right of Williams till in the year 1855 or 1856. That occupation took place 
under the following circumstances. : 

In September, 1855, the United States ship John Adams—Commander 
Boutwell—visited Fiji, in order to take punitive measures against the natives 
- for the destruction and theft of American citizens’ property, amongst such 
property being Mr. Williams’ house on Nukulau. Commander Boutwell 
seized the occasion to investigate Williams’ title te Laucala which was in 
dispute; and in his report to the Secretary of the Navy (Memorial, p. 362), 
after referring to the recent disturbances, he says: 


On learning these facts I determined to make the natives build our 
consul another house; pay the value o! $1,200 in pigs, gum, and fish, for 
. the loss of his property^ and reinstate Mr. Williams in possession of his 
land, the two small islands of Nukulau and Lauthala, which he had 
purchased and had deeds for. I examined the interpreter who had made 
the purchase for the consul and his deeds, (and) decided that the land 
belonged to our consul, but was informed by Mr. Moore that the chiefs 
of Rewa and Vutia disputed the claim of Mr. Williams and Mr. Handy 
. (an American) to this land. On September 18 I had an interview with | 
the chiefs of Rewa on board, who acknowledged that the land had been 
sold to Mr. Williams, and on the 19th I had an interview with the chiefs 
of Vutia, who not only consented to Mr. Williams’ claim, but counter- 
signed the deeds. 


These countersignatures, by mark, appear under an indorsement on the 
two deeds referred to testifying that: “This matter of the land has been 
settled to our satisfaction." 

Commander Boutwell also indorsed and signed statements to the effect 
that the title of Williams and Handy was, in his opinion, good. 

. Without enquiring in détail into the actions of Commander Boutwell, and 
quite apart from native evidence, the circumstances in which these indorse- 
ments were made appear to us largely to rob them of value as evidence of 
free assent to the conveyances in question. Nor is Commander Boutwell's 
opinion of Williams’ and Handy’s title fortified by the fact that, according 
to his own report, he interviewed the chiefs after having determined to . 
reinstate Mr. Williams in his disputed property. 

But Williams was not yet satisfied as to his title; and two more documents 
were drawn up in identical terms and signed on the same day, the first by a 
Vutia chief, by name Ko Ra Daka Waqa, dated September 2, 1856, the 
other, by another Vutia chief, by name Tuni, dated October 2, 1856, and 
witnessed by one Charles Rounds. The following is the text of the earlier 
document: 
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) i Lauthala Rewa, September 2, 1856. 

I, Ko Ra Daka Wanka, one of the Chiefs of Vutia do hereby acknowl- 
edge the purchase and payment by John B. Williams and Ichabod 
Handy of all that tract and parcel of land called Lauthala Point, or 
Island; all that part lying south of the creek called Vunia Vaudra which 
communicates with Rewa River and the Bay on the West side of Lauth- 
ala the said creek being navigable for boats at high water, and being the 
first approach from the anchorage in the roads; the receipt for the goods 
in payment whereof was previously acknowledged as per deed granted 
the first day of June and twenty fifth day of September in the year 1856. 
To have and to hold the above-released premises to the said John B. 
Williams and Ichabod Handy their heirs and assigns to them and their 
use and behoof for ever. 

3 his 

, : Ko Ra Daxa WaqA X 

Witness to signature: : ` mark. 
CHARLES RoUNDS. 


There is no evidencə of either of these documents having been explained to 
the signatory, or of any consideration having passed. But, apart from their 
value as evidence, it is somewhat difficult to appreciate their effect as muni- 
ments of title. They do not purport to be conveyances, or anything more 
than acknowledgmen:?s of the conveyances executed and the consideration 
paid in 1846. If the deeds of 1846 are valid and boné fide conveyances, these 
documents are superfluous; if the former are not valid and bond fide convey- 
ances, the latter do not make them so. 

"Williams died on Jun: 10, 1860, and Dr. Isaac Mills Brower took charge of 
his estate and granted leases of the Laucala lands, as Williams had done in 
some instances between 1856 and 1860. . . 

After the cession of Fiji to Britain in 1874, the Lands Commission was 
instituted to investigate and report on the titles to land granted by natives to 
foreigners; and in 1875, the heirs of J. B. Williams presented a petition for a 
Crown grant of the Laucala lands in question. It was heard and disallowed 
in 1878. The petition was reheard in 1880 and the disallowance affirmed. 
(Answer, p. 100.) 

We find that: . 

1. Neither of the two grantors under the deed of 1846 was, at the réspective 
date of those deeds either de facto or d? jure, in & position to give a 
good title to tae Laucala land. 

2. The indorsements on the two deeds of 1846 add nothing to their legal 

effect, 

3. The title to these lands was in dispute in September, 1855. 

4. There was no oceupation of the Laucala land by Williams or on Wil- 
liams’ behalf till late in 1855. or in the year 1856. 

5. The two deeds of 1856 do not affect Mr. Williams’ title which stands or 

falls by the two conveyances of 1846. 

It is pointed out in the Memorial (p. 58), that “four subclaims to land on 


830 ' THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Laucala, obtained ‘by purchase from’ Williams and presented by Messrs. 
Burt, Hennings, and Ryder, were allowed,” the suggestion being that there 
is some inconsistency between disallowing the title of Williams and allowing 


titles of purchasersfrom him. ‘There is no such inconsistency. These three 


purchasers proved substantial occupation and, thereupon, they were entitled 
under the principles followed in Fiji land cases, even in the absence of strict 
title, to a Crown grant ex gratia. 

With regard to occupation of Laucala by Williams or in his right, no Crown 


grant ex gratia was made; and the refusal of such a grant is not a matter for . 


the consideration of this Tribunal. It may be said that the fluctuating 
fortunes of native chiefs in civil war afford but slender foundation for any 
conclusion i in one direction or theother as to their right to convey lands, but, 
apart from that feature of this claim, we think that no title is proved suffi- 
cient to justify an award in favor of the claimants. The claim in the Laucala 
case is, therefore, dismissed. 

2. With regard to the Nukulau diui: it is to be noted that the Lands 
. Commissioner reported favorably upon it, though it was disallowed by the 
Governor-in-Council both on the report and after rehearing, With this 
` exception, the facts are substantially the same as in the Laucala claim. 


‘The deed alleged to found Williams’ title is a grant of the Island of Nuku- . 


_lau by Cokana Uto or Phillips to Williams and Andrew Breed and Samuel 


~ 


T. House, for a consideration of £30 in trade, and dated June 8, 1846. | 


` (Answer, p. 101.) Qaraniqio indorsed the deed on September 11, 1848; . 


Nukulau, September 11, 1848. 
I-acknowledge and consent to the sale of the within-named land, 
Nukulau, payment having been made to Cakanauto, myself one piece 
blue and orange print, twelve dollars. 
QARAINQIO, 
Witnesses: . his X mark. 


Jom H. Danrorp. 
Davi» WALKER. 
| (Answer, p. 102.) 


At these respective dates Cokana Uto and Qarainqio were rebels against 
and fugitives before the paramount chief of Rewa and, therefore, unable to 
give good title to Nukulau. 

_Koromovei and Korotabalea endorsed on this conveyance an acknowledg- 
ment and consent similar to that on the Laucala deeds. 

Commander Boutwell endorses this deed as follows: 


Having examined this deed I consider John B. Williams’ title to the 
land good. 
E. B. BouTWELL, 
` Commanding U. S. S. John Adams. 
Lauthala Roads, 
September 17, 1855. 
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Our denies therefore on the PREA deeds of 1846 and c our first 
three findings in that case apply to this claim also.. 

The claim therefore in this ċase is dismissed. 

3. Nukubalavu.—This claim is different. 

Kaibau and Koroiduadua, the grantors of this land dde a conveyance of 
October 12, 1846, fcr a consideration of $46 in trade, were in a position to 
give a goed title. 

There is little or no evidence of dispute about the property, and, probably 
in consequence of that very fact, Commander Boutwell plays no part in this 
. claim. As in the Nukulau case, the conveyance was to Williams, Breed 
and House, the two latter names having been erased wherever they occur 
throughout the deed, presumably by Willjams who profited thereby. Hav- 
ing regard to the fast “that these same erasures occur beth in the Nukulau 
and the Nukubalavu deeds at an interval of four months, they must have 
been made after the execution of the latter deed. There is no evidence that 
Williams survived Breed and House. If, therefore, this deed were taken as 
creating a joint tenancy in the strict sense, this would be sufficient to defeat 
this claim. But in our opinion, it would be fairer and more in consonance 
with the real facts cf the case and the intentions of the parties to treat the 
deed as creating a tenancy in coramon, with the result that the heirs of J. B. 
Williams are entitled only to one-third of the compensation which we find 
to be due in respect of the whole property. The range of value is very wide. 
The claim is for $10,000; the valuation of Mczzrs. Page, Scott and Joske in 
1882 (Memorial, p. 390) is 2,000 pounds; that of Mr. Allardyce in 1808 
(Answer, p. 26) is as follows:~ 


.  Nukubalavu.—This block is situated on the south coast of Vanonieva 
` and is of no particular value. If put up to auction it would not fetch 
above a few pounds. 


We think that the justice of the case would be met by an award of a 
Jump sum of £150. 


Now THEREFORE: 
The decision of the Tribunal in these cases is: 

(1) Laucala.—That the claim of the Government of the United States of 
America be disallowed. 

(2) Nukulau.—That,the claim of the Government of tae United States of 
America, be disallowed. 

(3) Nukubalavu.—That the British Government shall pay to the Govern- 
. ment of the United States of America the sum of £150. 


Dated at London, November 8, 1923. 


'The President of the Tribunal, 
HENRI FROMAGEOT. 
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CASE OF ISAAC M. BROWER (CLAIM NO. 44) 


Award rendered at London, November 14, 1928 

Hela, that the claimant had a proper title which should have been recognized by Great 
-Britair, but as the islands which were the subject of the claim had only a speculative and 
precarious value only nominal damages were awarded. 

Ths claim is presented by the United States on behalf of Isaac M. Brower 
for tke sum of $1,250, with interest. It arises out of the disallowance of 
Browsr's application for a Crown grant to certain lands in Fiji. The facts 
are as follows: 

In 1863, two American citizens, Thompson and Gillam, purchased from a - 
Fiji eaieftain known as Tui Cakau,.a group of small islands, six in number, 
forming a part of the Fijian group. The islands were designated on the 
charts as the Ringgold Islands, the native appellation being Yanuca-i-Lau, 
mean ng “bad islands." They were not inhabited. Not more than three 
of them were of any potential value, the rest being described as “mere rocks? 
(Memorial, p. 439), or "sand banks" (Memorial, p. 424). The natives 
appezr to have gone there intermittently to get turtles. 

. The circumstances surrounding the purchase were somewhat peculiar. 
Gillan and Thompson came to Fiji apparently with the idea that buried 
treasure existed on these islands. They first consulted with Brower, United 

` States Consul, who directed them to Tui Cakau as the owner. They then 
bougLt the islands from Tui Cakau, paying $250, in Chilian ten-dollar gold 
pieces. The purchasers at once went to the islands and spent about two 
montis digging over the ground evidently in a vain search for treasure. At 
the emd of this period they abandoned the enterprise and went away from 
Fiji, Baving in Brower’s hands a blank deed of sale. ` Brower subsequently 
sold under this deed to one Barber, who put an agent named Macomber in 

_charg> to maintain a sort of constructive possession with the intention of 
some day»going there to occupy them. (Memorial, p. 423.) 

In 1870, Brower bought a half interest from Barber for the sum of £30, 
and in 1873, the remaining half interest was sold to one Halstead. 

On October 23, 1875, immediately after the cession of Fiji to Great 
Britam, Brower and Halstead applied for a Crown grant. In November, 
1880, the application was denied by the Land Commissioners on the grounds 
of— 

(1) Insufficient and fictitious occupation; 

(2) Long-continued adverse occupation. (Memorial, p. 421.) 

In 1881, at the request of Brower, there was a rehearing at which further ` 
evidence was adduced, and in October of that year a final judgment of 
disallowance was rendered. 

Upon the final hearing in 1881, the attorney for Brower and Halstead asked 
leave to amend the petition and to substitute the names of two half-castes 
callec Valentine for that of Brower; and the amendment was Shomer, 
(Memorial, p. 431.) 
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Some three years previously it seems that Brower had entered into some 
arrangement, the terms of which are not found in.the record, for the disposal 
. of his interest to the Valentines for the sum of £100. After the failure to 

secure a Crown grant the Valentines sued Brower in the Supreme Court of 
Fiji for the repayment of the £100, and in August, 1884, recovered judgment. 
This phase of the subject is dealt with as follows in the report made by George 
H. Scidmore, United States Special Agent: 

Previous to the hearing of this claim by the Fiji Land Commission. 
Brower entered into a contract with William Valentine and his two 
brothers (half-castes by an American father and native mother) for the 
sale of his (Brower’s) interest in the islands, and received from the : 
Valentines £100. Brower prosecuted the claim before the Commission 
in his own name, but failed to obtaitt a, Crown Grant. He was subse- 
‘quently sued in ‘she Supreme Court of Fiji by the Valentines for the 
repayment of saic £100, and, in August, 1884, they recovered judgment 
for that amount, with interest, and costs. (Memorial, p. 483.) 

On these facts it is contended by counsel for Great Britain: first, that good 
title to the islands was never secured because Tui Cakau had no power to 
dispose of them’; and second, that in any event no recovery in Brower's 
favor can be had because before final judgment in the proceedings for a 
Crown grant he had withdrawn in favor of the Valentines. 

On the question of the chief's power to give title we are of opinion that the 
facts bring this case within the principles laid down in the decision of the 
Burt ease already made by this Tribunal. Tui Cakau was conceded to be 

'the paramount chief of the distriet in which the Maceda Islands lay. 
Quoting again from the Scidmore report: 

Tui Cakau was paramount chief of Cakau-drove, and these islands 

‘were within his dominions. His capricious will was the supreme law 


there, and the time, labor, property, wives, children, and lives of his 
people were at his mercy. (Memorial, p. 434.) 


The final judgment cf disallowance states: 


We do not doubt that the purchase in question was honestly made nor 
that any rights which attach to the possession of the deed has, after 
passing through several hands properly vested in the present claimants. 
We are however of opinion that Tui Cakau had no right to sell these 
lands without the consent of the taukeis, . . . (Memorial, p. 431.) 

The right of the paramount chiefs to sell without taukei consent has been 
fully dealt with in the opinion in the Burt case already mentioned. 

It is hardly necessary in this connection to discuss the subject of occupa- 
tion, for a careful examination of the record discloses nothing rising to the 
dignity of effective occupation either by natives or by the purchasers, al- 
though there is evidence indiéating that the latter took steps to maintain - 
possession by plaeing their agents from time to time upon the islands, and 
that Tui Cakau at their request on one or two occasions undertook to keep 
` the natives off. The islands were to all intents and purposes uninhabited. 


^ 
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We consider therefore, that the title was vested in Brower and Halstead at 
the time of the cession to Great Britain. 

The issue founded upon Brower’s alleged withdrawal from the situation 
requires especial attention. Did the subsequent proczedings, particularly 
the Valentine transaction, operate to defeat his claim? We are somewhat in. 
the ‘dark as to just what took place between Brower and the Valentines. 
According to Scidmore, a contract for the sale cf Brower’s interest was 

‘entered into. Whether there was an out and out conveyance by deed is not 
' clear. It may have been an arrangement conditioned upon the final issuance 


ofa Crown grant. Whatever it was we may assume that the Valentines were . `. 


regarded as the real parties in interest at the time of the substitution in 1881. 
The effect of the transaction was,manifestly a matter of dispute; otherwise 
the subsequent litigation between Brower and the Valentines would not have 
taken place. It is contended that if Brower made à sale and the title failed 
because of the refusal to issue a Crown grant a proper pleading of this act of 
the state would have been a perfectly good defence to the Valentine suit for 
recovery of the purchase price and that therefore title cannot be regarded as 
having properly re-vested in Brower. The difficulty with this contention is 
that facts sufficient to support it are not before.us. We do.not know what 
the precise arrangemént with the Valentines was; we do not know whether 
` they brought suit for damages for breach of contract to convey or whether 
they sued for recovery of the purchase money under sorae condition expressed 
in the deed. We do not know whether the plea above referred to was made : 
and disallowed by the court, or whether Brower neglected to take advantage 
' of such a defence, if it existed. It seems idle to speculate on these matters in 
the absence of the facts. . The most reasonable view is that Brower did try to 
* dispose of his interest; that the transaction was upset >y the failure to secure 
a Crown grant and that the final result was to place him exactly where he 
stood in the beginning. The effort to sell was abort:ve and he was obliged 
to pay back what he had received. We find no evidence that the title 
definitely passed to the Valentines and remained in them; but their complete 


disappearance from the situation raises an obvious presumption against the _ |: 


supposition that Brower's interest actually passed ta them. 

We hold that the title to a half interest in the Ringgold Islands was prop- 
: erly vested in Brower at-the time of the cession to Great Britain; that this 
title should have been recognized by Great Britain as the succeeding power in 
the islands under the obligation assumed at the time of the cession; and that 
Brower was the holder of the title at the date of the fi ing of the claim against 
Great Britain by the United States. i 

Passing to the question of damages, it is plain that the islands forming the 
subject matter of this claim had only a speculative and precarious value. 
Nobody had ever taken the trouble to occupy and settle upon them. There 
is no evidence of any improvements. In their natural state they apparently 
formed only a fishing ground for turtle. The chart indicates that they were 
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little more than reefs or points of rock. Their value apparently rested 
entirely upon-a rumor of buried treasure. The original purchase for a 
fantastic consideration paid in gold pieces is explainable on no other theory. 
The subsequent dealings were clearly based upon the same speculative con- 
sideration. ‘The treasure tradition evidently persisted and the same fictitious 
valuation is reflected in the purchase by Brower of a half interest for £30, 
and in the purported transfer of that interest to the Valentines for £100. 
With the lapse of time the islands as.such did not assume any real value, for 
as late as 1898, Mr. Allardyce, the Colonial Secretary and Receiver- General, 
made the following report upon them: 
These are six small islands of the Ringgold group. They are mere 
islets with a few cocoanut trees on them. They are situated in a remote 
portion of the Colony at a distance of about 180 miles from Suva. If 


. put up to auction, I doubt if there would be a single bid for them. 
(Answer, p. 11.) ‘ 


.* ' In these circumstances, we consider that notwithstanding our conclusion 
`. on the principle of liability, the United States must be content with an award 
of nominal damages. 


.Now THEREFORE: 
The Tribunal decides that the British Government: shall pay to the United 
States the nominal sum of one shilling. 
Dated at London, November 14, 1923. ; 
; i The President of the Tribunal, 
HENRI FROMAGEOT. 


‘ 


Eastern EXTENSION, AUSTRALASIA AND CHINA TELEGRAPH COMPANY, 


‘Limtrep (Cram No. 36) 
Award rendered at London, November 9, 1928 


Not only does the cutting of cables appear not to be prohibited by the rules of international : 


law applicable to sea wazfare, but such action may be considered to be implicitly justified by 
that right of legitimate defense which forms the basis of the rights of any belligerent nation. 
The neutral owner of a cable which has been cut by a belligerent has no absolute right to 


compensation. In this case the company could not act as a neutral without violating its 


concession. 

; Cables which afford communication between different countries ind nations are no more 
~ international in character than a packet boat or any other ship trading between various 
: countries. 

It is perfectly legitimate for a government, in the absence of any special agreement to the 
contrary, to afford to subjects of any particular government treatment which is refused to 
subjects of other governments, or to reserve to its own subjects treatment which is not 
afforded to foreigners. - Some political motive, some service rendered, some traditional bond 


. of friendship, some reciprocal treatment in the past or in the present, may furnish the ground : 


for discrimination. 


It is not the auty of this Tribunal to lay down new rules governing the matter of cable ` 


^ cutting. 


This is a claim presented by His Britannic Majesty’s Government on. 


‘behalf of the Eastern Extension, Australasia and China Telegraph Company 
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Limited, a British corporation, for a sum of £912.5s. 6d., being the amount 
which this company had to expend upon the repair of the Manila-Hong 
Kong and the Manila-Capiz: submarine telegraph cables which had been 
cut by the United States naval authorities during the Spanish-American 
War in 1898. , 

The facts are as follows: 

Under concessions granted by the Spanish Government and dated respec- 
' tively December 14, 1878 and April 14, 1897, the Eastern Extension Com- 
pany had laid down certain submarine telegraph cables connecting Manila 
and Hong Kong and Manila and Capiz, which the company was operating 
in 1898. 

In April, 1898, war broke out between the United States and Spain, and 
on May 1, 1898, the United States naval forces, under the command of 
Commodore, afterwards Admiral, Dewey, entered Manila Bay and destroyed 
or captured the Spanish warships lying in that harbor. On the same day 
(United States Answer, p. 14, Exhibit 5) Commodore Dewey, through the 
British consul at Manila, proposed to the Spanish Captain General that both 
the United States and the Spanish authorities should be allowed to transmit 
messages by cable to Hong Kong. That proposition having been refused, 
on the morning of the following day, viz., on May 2, 1898, the Manila-Hong 
Kong cable was cut by order of the American Commodore, this cutting 
being effected within Manila Bay and consequently within the territorial 
waters of the enemy. 

On May 10 the company, acting on a formal order of the Spanish Govern- : 
ment under the provisions of the concession above referred to, sealed the 
end of the cable at Hong Kong, thereby preventing any use of the cable by 
the United States forces. Subsequently, the United States Navy Depart- 
ment proposed to the company to reéstablish cable communication between 
Manila and Hong Kong, and the company refused, informing the American 
Navy Department that the company was under the orders of the Spanish 
Government and that the transmission of messages irom the Phillippine 
Islands to Hong Kong had been prohibited by that government (United 
States, Answer, p. 12, Exhibit 2). Furthermore, as appears from the oral 
argument on behalf of His Britannic Majesty’s Government (Notes of the 
11th sitting, p. 251), the British Government themselves, acting in the in- 
terests of shipping, subsequently asked the Madrid Government if they | 
would consent to the reopening of the cables; but the Spanish Government 
refused to accede to this request, except on terms which the United States 
. could not accept. 

On May 23 the Manila-Capiz eable was cut, also inside Manila Bay. 

These facts are not contested; and further it is admitted on behalf of 
Great Britain that the severance of the cable between Manila and Hong 
Kong, as well as between Manila and Capiz, was a proper military measure 
on the part of the United States, taken with the important object of inter- 
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rupting communication whether with other parts of the Spanish possessions 
in the Philippine Islands or with the Spanish Government and the outside 
world. = f : 

The question is whether or not the United States Government is bound 
to pay to the company, as damages, the cost incurred by the company in 
repairing the cables. 

'The British Government admits that there was not in existence in 1898 
any treaty or any rule of international law imposing on the United States the 
legal obligation to pay compensation for the cutting of these cables; but they 
contend that, under Article 7 of the special agreement establishing this 
Tribunal, such compensation may be awarded on the ground of equity,and 
that the United States Government, having paid compensation to some 
other foreign cable company for similar cuttings during the same war, is, 
therefore, legally bound to compensate the British company and, finally, 
that in the absence of any rule of international law on the point, it is 
within the powers, if it be not the duty, of this Tribunal to lay down such 
a rule. 

The United States Government contends that the cutting of the cables by 
its naval authorities was a necessity of war giving rise to no obligation to 
make compensation therefor; that the United States were entitled to treat 
the said cables ds having the character of enemy property, on the ground 


_ that their terminals were within enemy territory and under the control of 


the enemy’s military authorities, and that the sealing of the terminal at 
Hong Kong, on neutral territory, was a hostile act of itself impressing this 
cable with enemy character. Further, the United States Government con- 
tends that there is no rule of international law imposing any legal liability 
on the United States, but that, on the contrary, the action of the United 
States naval authorities and the refusal to pay compensation are justified 
by international law and that the United States Government is not bound 
to pay ccmpensation to the British company merely because more favorable | 
treatment was meted out to another foreign company, the facts underlying 
whose claim were, in any case, different. Further, the United States 


- Government say that it is not the duty, nor within the power, of this Tribunal 


to lay down any new rule of international law, but only to construe and apply 


_ such rules or principles as existed at the time of the cutting of these cables. 


It may be said that Article 15 of the International Convention for the 
Protection of Submarine Cables of 1884, enunciating the principle of the 
freedom of governments in time of war, had thereby recognized that there 
was no special limitation, by way of obligatory compensation or otherwise, '. 
to their right of dealing with submarine cables in time of war. In our 
opinion, however, even assuming that there was in 1898 no treaty and no 
specific rule of international law formulated as the expression of a universally 
recognized rule governing the case of the cutting of cables by belligerents, 
it cannot be said that there is no principle of international law applicable. 


c 
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International law, as well as domestic law, may not contain; and generally 


does not contain, express rules decisive of particular cases; but the function 
of jurisprudence is to resolve the conflict of opposing rights and interests by 
applying, in.default of any specific provision of law, the corollaries of general. 
principles, and so to find—exactly as in the mathematical sciences—the 
solution .of the problem. This is the method of jurisprudence; it is the 
method -by which the law has been gradually evolved in every country 
resulting in the definition and settlement of legal relations as well between 
states as between private individuals. i 
Now, it is almost unnecessary to recall that. principle of ius law 
which recognizes that the legitimate object of sea warfare is to deprive the 
enemy of those means of comntunication, which the high seas, in their 
character as res nullius or res communis afford to every nation. The user 
by the enemy of that communication by sea, every belligerent, if he can, - 


is entitled to prevent, subject to a due respect for innocent neutral trade; 


he is even entitled to prevent its user by neutrals, who use it to afford 


assistance to the enemy either by carrying contraband, by communicating 
with blockaded coasts, or by transporting hostile despatches, troops, enemy 
agents, and so on. In such cases the neutrals do not, properly speaking, 


' lose the.r neutral character; but their action itself loses that character, such ' 


action being, as it is said, impressed with a hostile character. Thus it may 
be said that a belligerent’s principal object in maritime warfare is to deprive 
the enemy of communication over the high seas, while preserving it un- 
impeded for himself. 

It is dificult to contend in the same breath that a.belligerent is justified 
by international law in depriving the enemy of the benefit of the freedom of 
thé high seas, but is not justified in depriving him, of the use er the seas by 
means of telegraphic cables. 

Not only does the cutting of cables appear not to be prohibited by the rules 
of international law applicable to sea warfare, but such action may be said 
to be implicitly justified by that right of legitimate defencé which oe the 
basis of the' rights of any belligerent nation. ` 

It is contended, however, that the cutting, however legitimate, may create 
an obligation to compensate the neutral owner of the cable; and various 
instances are, or may be, given of legitimate acts which, i5 is said, do ereate 


: such an obligation. We do not think that the instances given furnish a just 


analogy. In those instances, the right is not-absolute, but limited; and is in 
reality only itself acquired in consideration of the payment of compensation, 
and has no existence as a right apart from the obligation to make compensa- , 
tion. ‘Such is the case in respect of requisition, either for the purposes of 
ownership or user; of expropriations, or, to take a case from maritime law, 
of the exercise of the right of angary. 

Reference has been made to certain opinions (Dupuis, Revue.Générale' du 


` Droit International Public, Vol. 10, p. 546) which seem tó suggest that in the 
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case of cables which connect enemy and neutral territories ahd are the ~ 
property of neutrals, the right of a belligerent to cut ought to be exercised 
subject to the obligation to pay compensation, since it is not certain that the 
' transmission of messages by the enemy over the cable has the cosent of the 
neutral owner, against whom the belligerent is acting, and wh may in fact 
be innocent. In suc3 a case, it is suggested, the neutral owner of a cable is 
in the same position as the neutral owner of cargo which may. or may not be 
used for warlike purposes and against whom there is no evidence of intention 
to assist the enemy, and who, if such cargo be seized, must be paid forit. In 
the first place it is a matter of controversy whether or not such rule as to the 
neutral owner of such cargo in fact exists; secondly, such a rule, if it does 
exist, is in practice inapplicable to submasine cables, having regard to their 
peculiar character; thirdly, the facts postulated for the a of the 
suggested rule do not exist in this case. 

The cables in this case were laid and operated, not only. by permission or ` 
concession granted to a neutral by the Spanish Government, but they were, 
under these concessions, legally to be considered from the Spanish point of 
view as “works of oublie utility" (Schedule of Conditions of March 28, 
1898, Article 3). "The Spanish Government expressly reserved to itself 
“the right of organizing over the cable service such a system of supervision 
as it deems best." ‘Ibidem, Article 4; Schedule of Conditions of December 
14, 1878, Article 8). The receiving and transmitting stations had to be 
situated in the offices of the state (Conditions of 1878, Article 6). The Span- 
ish Government hac reserved the right, belonging in any case to any state 
over its own national telegraph linés, and recognized by international tele- 
graph conventions, cf suspending the transmission of messages dangerous to . 
tae security of the state (Conditions of 1878, Article 12); and it was expressly 
stipulated that the cperation of the cable wąs to be carried out at the risk of 
the company which received in.exchange certain privileges, a certain monop- 
oly, and certain exemptions from taxes and imposts (Conditions of 1898, 
Article 3). Finally, the order given to the company to seal the terminal at. 
Hong Kong and th» mere fact that the company considered itself legally 
bound to obey that order, notwithstanding the fact that this terminal was in 

: & neutral country, the refusals of the company and the Spanish Government, 
made respectively to the United States Government and to the British 
Government, to reopen the lines, appear to be conclusive evidence that the 
company-was in reality operating, not in the character of a private neutral 
commercial undertaking subject only to certain local regulations, but. as an 
actual Spanish puklic service, as completely under the authority of thé 


' , Spanish Government as would have been any state service. In such cir- 


cumstances it does not seem possible to regard this company as ignorant.of, 
or as not having consented to, the use of the cable for military purposes by 
the Spanish military authorities, or as entitled to avail itself of neutral 
character in order to claim compensation for the cutting of its cables. The 
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fact is that this company could not act as a neutral, without violating its 
concession. ' 

It has been said (see the opinion of Sir Robert T. Reid and Mr. Henry: 
Sutton, Bxish Memorial, pp. 12 and 13) that if the cables had been the 
ordinary pr®erty of neutrals, that fact, under the ordinary rule, would have 
been fatal to this claim, but that the ordinary rule does not apply to such 
property as these cables, which are of an international character. But it 
seems difficult to concede such international character to these cables which ` 
were under the absohite control and authority of a particular state. If they 
afforded communication between different countries and nations and, in that 
sense, were international, they were not more international than a packet 
boat or any other ship trading between various countries. 

According to the terms-5f the concessions, these cables possessed the char- 
acter of Spanish works c^ public utility, and if, as private ordinary property, 
they were subject to destruction without compensation in case of necessity of 
war, à fortiori they were so as an enemy public utility undertaking. ' 

As to the contention that, having regard to the terms of Article 7 of the 
special agreement providing for the settlement of these claims, this Tribunal 
is to decide “in accordance with treaty rights and with the principles of 
international law and of equity," compensation in this case should be paid on 
the ground of equity, the following observations may be made. 

If the strict application of a treaty or of a specific rule of international law 
conduct to a decision which, however justified from a strictly legal point of 
view, will result in hardship, unjustified having regard to the special circum- 
stances of the case, then it is the duty of this Tribunal to do their best to 
avoid such a result, so far as it may be possible, by recommending for in- 
stance some course of action by way of grace on the part of the respondent 
government. 

In this case it is to be observed that the Eastern Eskini Company was 
well aware of its own risk in Spanish territory. As has been shown, their 
concessions expressly provided for it. The various advantages, privileges, 
exemptions and subsidies, accorded them by the Spanish Government, form 
the consideration in exchange for which the company assumed the risk of 
being treated in time of war as a Spanish public service with all the conse- 
quences which that position implied. 

In the opinion of this Tribunal, there is no ground of equity, upon which 
the United States should be adjudged to pay compensation for the materiali- 
zation of this risk in the form of an act of war the legitimacy of which is 
admitted. 

The British Government contend that, as a matter of right, the Eastern 
Extension Company is entitled to receive compensation because some other 
foreign cable company, viz., La Compagnie française des Cables télégraph- . 
iques, working cables between the United States of America, Haiti and Cuba, 
received from the United States Government compensation for the cutting of 
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itscables. Itis urged chat, when acts of war by a belligerent have resulted in 
personal injury to incividuals in certain territory or in damage to their 
property in that territory, if the government of that territory pays the claims 
of the nationals of one country, it must also pay the claims of the Tgtionals of 
other countries without discrimination (Oral Argument, pp. 262 and 262); 
and further, as the argument would seem to imply (Oral Argument, p. 264), 
that, if it be established that a government has paid compensation to its own 
eitizens, then it is bound to pay compensation to foreigners whose person or 
property was damaged; and authority is said to be found for the last prop- 
osition in cases arising out of the Mexican insurrection. . 

Whether viewed as a general principle, or in its particular application to 
the facts of this claim, such a proposition appears to us to be impossible of 
acceptance. It is perfectly legitimate for a government, in the absence of 
any special agreement 7o the contrary, to afford to subjects of any particular 
government treatment which is refused to the subjects of other governments, 
or to reserve to its own subjects treatment which is not afforded to foreigners. 
Some political motive, some service rendered, some traditional bond of 
friendship, some reciprocal treatment in the past or in the present, may fur- 
nish the ground for diszrimination. We do not know that the provisions of 
the French or Belgian law, reserving to their own nationals a right to repara~ 
tion for war losses, gave rise, or could give rise, to any protest: by resident 
foreigners, any more than could the fact that, by special agreement, the 
Belgians in France and the French in Belgium have been reciprocally admit- 
ted to the same treatment in their respective countries. An instance of such 
discrimination is furnished by the proclamation of Lord Kitchener of Khar- 
toum, dated May 31, 1902, on the final surrender of the Boer forces. In that 
instrument it is provided (paragraph 10) that a commission would be ap- 
` pointed for the purpose of assisting the restoration of the people to their 
homes and helping those who, owing to war losses, were unable to provide 
for themselves; and that for that purpose a sum of money should be placed 

at the disposal of the commission. The final clause of that paragraph pro- 
vides as follows: “No foreigner or rebel will be entitled to the benefits of 
this clause.” f 

It appears from the documents in this case that the repairs of the French 
cables in question had been effected with all expedition and at the express 
‘request of the United States authorities and for American strategic purposes 
(Seriate Document, No. 16, 58th Congress, 2nd Session, pp. 22 and 23); that, 
unlike the British cables, the French cables were used by the American 
naval authorities and had afforded them direct communication with Presi- 
dent McKinley (Ibidem); and that the French cable company had rendered 
the United States valuable services during the operations of 1898 (Letters 
from the French Embessy at Washington, November 15, 1901; November 
28, 1902; February 19, 1908; March 12, 1903). 

There is no evidence that the Eastern Extension Company can avail itself 
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of a similar plea. The French case is a good pics of the payment of 
compensation, on grounds of equity and comity, which did not exist in the 
British case. 

From these considerations it does not appear that the seinen of the 
British Government on this point is in any way justified. 

: As to the contention of the British Government that, in the absence of any 
rule governing the matter of cable cutting, it is the duty of ave Tribunal to - 
.frame a new rule, we desire to say: 

First, the duty of this Tribunal, in our opinion, under Article 7 of ie 

special agreement, is not to lay down.new rules. Such rules could not 
. have retroactive effect, nor could they be considered as being anything 
more than a personal expression of opinion by | members of a particular 
Tribunal, deriving its authority from only two governments; 
. Secondly, in any ease this Tribunal, as has been already. stated, is of 
" opinion that the principles of international law, applicable to maritime 
‘warfare, existing in 1898, are lE to enable us to decide: rd case. 


D 


Now THEREFORE: 
The Tribunal decides that the claim of His Britannic Majesty’s Goveiiinent 
be disallowed. Sane 
: Dated at London, November 9, 1923. 
l The President of the Tribunal, 
HENRI FRoMAGEOT. 


(den OF THE Cusa SUBMARINE TELEGRAPH Company, Limrrep 
(Cram No. 27) 


Award rendered at London, N ovember 9, 1 923 


Tbe contentions and applicable principles i in this case are practically the same as in the” 
claim of the Eastern Extension, Australasia and China Telegraph Co., except- -that in this . 
case the company’s enterprise as 2 Spanish: public service having a military and strategic 
interest is more clearly apparent. The right of the United States to’ take measures of 
ae legitimate defense against these means of enemy communication was fully 

t. justifie 

Not only is there no ground of equity upon which an award should be made‘against the 
United States, but eguity appears to be on the side of the United States in their rofusal to 
pay the damages elaime ; 

This is a claim presented by His Britannic Majesty’s Gorenn on 
behalf of the Cuba Submarine Telegraph Company Limited, a British ‘cor- 
poration, for a sum of £8,174 17s. 9d., being the amount. which this company 
‘had to expend upon the restoration of the submarine cables, connecting 
various places on the island of Cuba, which had been cut’ by the United 
States naval authorities during the Spanish-American War of 1898. 

The facts are as follows: 

` Under concessions granted by the Spanish Govainiaett and n 


| dated December 31, 1869, and September 29/30, 1895, the Cuba Submarine 
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. Telegraph Company was operating in, 1898 certain submarine telegraph 
cables connecting Habana, Santiago de Cuba, Cienfuegos, Manzanillo and 
various other places in the island of Cuba. : 
In April, 1898, war broke out between the United Státes and.Spain. At 
the very beginning of the war a proclamation of the President of the United 
States, dated April 22, 1898, declared a blockade of:the north coast of Cuba, 
including all ports on that coast between Carderias and Bahia Honda and the 


`. port of Cienfuegos on the south coast of Cuba. That blockade was main- 


tained from that time by the United States naval forces. 

On May 11, 1898, by command of the United States superior naval officer, 
the eables'on the eastern side of Colorado Point at the entrance to Cienfuegos 
Harbor were cut and the cable house on lard was destroyed by the American . 
naval; forces under hesvy fire and in circumstances of considerable difficulty. 
All communication by ocean cable with Cienfuegos was thus interrupted. 
On July 11, 1898, the cable connecting Santa Cruz del Sur, Trinidad, Cien- 
fuegos and ‘Habana with the stronghold of Manzanillo on the east of Cuba 
was similarly cut in the San Juan Channel; this cutting not only prevented | 
telegraphic communication between the above-mentioned points, but, ac- 
cording to the report addressed to the American commanding officer, was to 
. have the great moral effect of checking the inland traffic with Manzanillo and 
certainly to prevent the calling of reinforcements then in the west to resist. 
the ultimate American attack and the capture of Manzanillo. It may be 
$ observed that all these cuttings took place inside enemy territorial waters. 


: s i". These facts are not contested: nor, from the point of view of the successful 


conduct of operations by the United States naval and military forces in 
Cuba, is the importance of interrupting the telegraphic communications 
between enemy ports denied. 

As in the case of the Eastern Extension, Australasia and China Telegiaph 
Company, the question is whether or not ‘the United States Government is 
bound to pay as damages to the Cuba Company the cost. of repairing the 
said cables and appurtenances. 

. The contentions of the British Government and of the United States 

Government are practically the same in both cases, and it would be super- 

fluous to repeat all that has been said in this Tribunal's decision relating to 

. the Eastern Extension Company's claim as to the application of international 

law, equity, the treatment afforded by the United States Government to the . 
French cable company and the alleged duty of this Tribunal to frame some 

new rule of international law on this subject. It seems to be sufficient to 

refer to. that decision. i 

Some particular remarks may, however, . be made. . 

In this case the character of the company’s enterprise as a Spanish public 
service having a military and strategic interest is more clearly apparent. 
The transmission of the official correspondence of the Spanish Government 
was obligatory and gratuitous, the managers and directors being appointed 
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by that government (Schedule of 1869, Articles 4 and 11); inspection of any 
kind of the contents of the official communications was prohibited; Spanish 
authorities had the right to inspect every description of correspondence and 
to refuse to allow the forwarding of despatches prejudicial to the security of. 
the state; all ciphers or secret keys were excluded from all private corre- 
spondence (Article 12 ibidem); but, going further still, the service and pres- 
ervation of the line within the Spanish dominions were reserved to the 
Spanish authorities and when, in 1895, some new cables were conceded to 
the Cuba Company, it was expressly explained in the report presented on. 
September 27, 1895, to Her Majesty the Queen Regent of Spain by the 
Spanish Minister of Colonies, that the cables were to be laid in order to 
remove some military difficulties presented by the existing land lines and 
specified by the Spanish military superior authorities. . It was, therefore, 
according to that report, ‘‘indispensable to meet this necessity by replacing 
the land telegraph lines by submarine cables, which will permit the main- 
tenance at all times of connection and communication between the strategic 
points of the island;” and among them, those situated on the south coast ` 
between Cienfuegos and Santiago de Cuba were mentioned as being not of 
less need and importance. 

-In these circumstances the right of the United States to take measures of 
admittedly legitimate defence against these means of enemy communication 
was fully justified; if some compensation was due to the company for the 
damage done to the cable, it was for the Spanish Government to make it, 
always supposing that such compensation had not been already considered . 
in the terms agreed upon under the concessions. In our opinion, not only 
is there no ground of equity upon which an award should be made against 
the United States, but equity appears to us to be on the side of the United 
States in their refusal to pay the damages claimed. 

Now THEREFORE: 
The Tribunal decides that the claim- be disallowed. 

' Dated at London, November 9, 1923. - 

'The President of the Tribunal, 
HENRI FRoMAGEOT. 


BOOK REVIEWS AND NOTES* 


The Genesis of the War. By the Right Honorable Herbert Henry Asquith. 
New York: George H. Doran Company, 1923. pp. ix, 405. $6.00 


This bock may justly be considered as England’s authoritative statement 
of her case regarding the origin of the World War. Mr. Asquith is the one 
Englishman who, in the critical years preceding its outbreak, had oppor- 
tunity for the widest information and bore the heaviest burden of responsi- 
bility relazing to this subject. He has stated the case coolly and clearly, 
and with the skill of a trained parliamentarian. 

In order to present a background on which to lay in the lines and colors 
of his picture, Mr. Asquith takes the reader back to the year 1888. In 
the period 1900-1908, covering the chancellorship of von Bülow, he pre- 
occupies himself chiefly with the behavior of Germany, with very little at- 
tention to the condtct either of England or other Powers. It is a skillful 
preparation for a criminal indictment, with such index Engers pointing 
toward it as these quotations: 


The Kaiser's remark to à Cabinet colleague of Lord Salisbüigcse 
“Lord Salisbury is antiquated. He is possessed by the idea that there 
is a balance of power in Europe. There is no balance of power in 
Europe, except Me—me and my 25 corps"; and Prince von Bülow's 
dictum regarding the basis of imperial policy—‘In the new century, 
Germany must be the hammer or the anvil.” 


Prince Bülow's myth of “ Encirclement” is very ingeniously run to ground 
through the exposure of the Emperor’s own absurd account of its origin in 
the secret treaty alleged to have been made in 1897 between America, Eng- 
land and France. Ex uno, disce omnes, is the inference from this preposter- 
ous pretense put forward in the Kaiser’s Memoirs, and here elaborately 

refuted by solemn denials from the Foreign Offices of three nations,—an 
array of testimony which suggests the employment of a trip-hammer to 

. killa mosquito. Quite as conclusively Mr. Asquith contends that the Ger- 
man exploitation of Turkey (so happily referred to by Bülow as the “‘ Wooing 
of Islam”), the fomenting of differences in the Balkans, the close friendship 
of the Emperor with the two German-Austrian Kings of Rumania and Bul- 
garia, thus opening for Germany a “corridor” for trade and influence in the 
East,—in short, the whole unresisted procedure of Weltpolitik, —prove that, 
if there ever was a policy of 'Encirclement," it had proved to be a complete 
failure before Prince Bülow left office in 1909. ; 

Having thus dismissed the fiction of “Encirclement” as a mere halluci- 


*The JouRNAL assumes no responsibility for the views expressed in signed or unsigned 
book reviews or notes. 
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. nation, Mr. Asquith proceeds to explain the real nature of the Triple En- 
tente. In April, 1904, “the last causes of friction" between Great Britain 
and France were removed by mutual concessions regarding the interests of 
the two nations in. Morocco and Egypt. . This agreement is claimed to have 
been purely a work of reconciliation and peaceful adjustment of long stand- 

. ing difficulties between these two Powers, involving no intention to isolate 
Germany. How little formidable it was as a menace to German interests 
is shown by the fact that Delcassé, who had signed the agreement for France; 
was soon afterward dismissed from office as an assurance of good will toward 
Germany; and Prince Bülow declared in the Reichstag, that, “from the ` 
point of view of German interests, we have nothing to object to in regard to’ 
it." 'The Anglo-Russian conventjon of August, 1907, is held to have been & 
similar act of reconciliation between the signatory Powers, having no rela- 
tion to the isolation of Germany. It terminated the Russian. menace to 
India, and thus dissipated a war-cloud that had for generations haunted the 

-minds of British statesmen and diplomatists. : i 

As to the further development of the Entente, Mr. Asquith cites the ex- 
plicit admission of Prince Bülow, “It was not till the outbreak of War that 
the Triple Entente became a solid coalition." That there was no. alliance 
against Germany is.conclusively shown by the letter of President Poincaré, 
of July 31, 1914, addressed to King George V, urging the intervention. of 

Great Britain in case a conflict were forced by Germany and Austria. The 
actual status of the Entente at that critical moment is thus stated by the 
President of France in asking for British intervention: 


Undoubtedly our military and naval engagements TUM Your 

Majesty's Government entirely free, and in.the letters exchanged in 

. 1912 between Sir E. Grey and M. Paul Cambon, Great Britain and 

' France are merely pledged the one to the other to conversations in the. 

event of European tension, with & view to considering whether there 
is ground for common action. 


That the military and: naval experts of the two Powers had compared 
notes and considered beforehand ‘‘the possibilities which might arise in 
' the event of a breach of the peace," is frankly stated; and the text of the’. 
formula. agreed upon in 1912 is given. In case of unprovoked attack by a 
third Power, either government should immediately discuss with: the other 
whether both governments should act together : 

to prevent aggression and to preserve peace, and if so, what measures 
they would be prepared to take in common. If these measures in- 
volved action, the plans of the General Staffs would at once be taken 


into consideration, and the Governments would then decide what 
effect should be given to them. 


Was there reason for this understanding? “The larger purposes of the 
Hague Conferences—disarmament in particular” —writes the Prime Min- 
ister, “were frustrated by divided counsels and the veto of Germany. The 


& 
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situation was full of menacing póssibilities from the piling up of armaments.” 
Germany's new and persistent naval ambitions could have but one explana- ` 
tion for the English Government. British supremacy on the sea was clearly 
threatened. “We prepared," says Mr. Asquith, "by the reconstruction of 
our army and large additions to our navy, for the worst eventualities."' 

No one can doubt, after reading this account of the Genesis of the War, . 

, that in 1914 Great Britain was as fully prepared as her resources permitted 
for the “worst eventualities.” It would be a confession of weakness on the 
part of Mr. Asquith’s Government to conceal this fact, and there is no con- 
cealment. - On the other hand, there appears to be no exaggeration. The 
chapters on “Pre-War Preparations" are among the most informing in the 
book. 

Naturally, much attention is given io the “Naval Espaneon of Ger- 
many." As early as 1897, in a speech made at Koln, on April 4, the Kaiser 
had declared: Neptune with the trident is a symbol that we have new 

. tasks to perform . . . and that trident must be in our hands." The 

growth of the German navy is followed in much detail. The Morocco inci- 
dents, the Haldane mission, and other episodes with which the publie is : 
familiar are fully discussed; but what lends to them a new interest is the 
incidental illumination of British’ policy, not only that of the Asquith min- 
istry, but the necessarily permanent policy of the British Empire so long as 
it remains àn empire: 

- The two chapters in this volume most interesting to those who are atten- 
tive to contemporary national policies are those devoted respectively to 
. “The Committee of Defense" and “The Dominions in Council.” At this 

point the Prime Minister invites us to sit briefly with the Cabinet and n 
to its deliberations. 

It will be a surp-ise to many to learn with what meticulous care British 
Statesmanship studies every situation affecting the possibilities of war. 
For this purpose the ablest and most experienced experts are employed. 
In August, 1909, says Mr. Asquith, “it would not be an unjust claim to 
say that the Government had by that date investigated the whole of the 
ground covered by a possible war with Germany :—the naval position; the 

- possibilities of blockade; the invasion problem; the Continental problem; 
the Egyptian problem.” I+ is impossible here to enumerate all the activities 

' involved in this form of preparation. “I am not sure,” he writes, “that the 

compilation of the War Book was not the most important step of all. Into 
the War Book, which was started in 1910, we incorporated all the prede- 
termined action, dacided upon as the result of the innumerable inquiries, in 
the contingency of war.” This War Book was carefully kept up to date. 

Draft Orders in Council everywhere accompanied the King on his travels in - 

time of peace and were kept set up in type, “so that on a sudden outbreak 
of war they could be circulated and put ante operation- at a moment’s 
notice.” 
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In 1909 the representatives of the Dominions were invited to sit with the 
‘Committee of Imperial Defense. It was the beginning of a new order of 
things in the empire. In May, 1911, Sir Edward Grey, in the presence of 
these representatives, stressed the necessity of a common foreign policy for 
the whole empire. In his discourse on that subject Sir Edward said: ' What 
really determines the foreign policy of this country is the question of sea 
power. lt is thé naval question which underlies the whole of our foreign 
policy, and more than our foreign policy." And this statement was rein- 
forced by the assertion that “the creation of separate fleets has made it 
essential that the foreign policy of the Empire should be a common policy. 
If it is to be a common policy,” he continued, ‘it is obviously one on which 
the Dominions must be taken into consultation, which they must know, 

' which they must understand, and which they must approve.” The “‘com- 
mon policy" for the preservation of the empire was pointed out to be, to 
prevent the domination in Europe of some Power, or group of Powers, 
“which could eventually take the command of the sea from us." And Mr. 
McKenna defined what was meant by “command of the sea” as follows: 
“By command of the sea we understand keeping the sea open to ourselves 
at every point, and closing it to the enemy." And he adds: “The destruc- 
tion of overseas trade in almost any modern state would be so serious as I 
believe to constitute something more than a crippling blow. On the out- 
break of war our problem, which will be one and the same all the world 
over, would be to seek out, to bring to battle, or to mask the enemy fleet 
and enemy cruisers wherever they might be found." 

"Mr. Asquith does not preoccupy himself with any EES A of the 
question why Great Britain alone should be permitted to possess and exer- 
cise this indefeasible right to control the seas “all the world over.” His 
exposition makes it very plain that until this right was challenged Great 
Britain’s policy was one of peace. For Serbia or for Russia Great Britain 
would not have fought Austria or Germany, whatever their insolence or 
outrages might’ have been. But when Belgium and the Channel ports were 
involved, Great Britain’s course was determined by the necessity of her 
secular policy. 


The chapter on “‘Grey’s Efforts for Peace" confirms this conclusion. | 


No impartial critic can doubt the sincerity of those efforts. Great Britain 
did not want war, not even with Russia and France in the front line of bat- 
tle, and Sir Edward Grey did everything in his power to avert it. Germany 
did nothing for peace except to advise Austria to be firm and to make Rus- 
sia appear responsible for the conflagration that was foreseen, while she 
herself threatened Russia and made ignominious proposals for the neu- 
- trality of France. Of Great Britain Germany demanded nothing in the in- 
terest of peace. What she desired and for a time expected was the privilege 
of fighting France without British intervention. 
Davi» Jayne Hinr. 


t 
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Die Lehre von den Voslkerrechilichen Vertragsurkunden. By- Ludwig Bittner. 

Deutsche Verlags-Anstalt, Stuttgart, 1924. pp. xiv, 314. l 

This book seems to the reviewer an example of ultra-Teutonie scholarship. 
Though dealing with an intensely practical subject, it would probably read to 
a man of affairs about like a doctor's thesis on the Greek particle àv. The 
effort expended in attempting to bring isolated forms and instances (some 
: very unimportant ones) of diplomatie negotiation and international agree- 
ments into type grocps and subject them to general norms is indeed tremen- 
dous. The footnotes alone give evidenc eof the twenty years of detail 
research which Professor Bittner has given to the documentation of his 
generalizations. It is just to the author to say that his generalizations and 
` classifications are properly qualified with such words as “meist” or “oft”, 
"mitunter," “eben so oft," ‘‘vielfach, wenigstens &usserlich," ‘doch 
kommt es auch vor," and the like. Indeed, after considerable generaliza- 
tion, he sometimes closes a section, as on page 118: “The contents of these 
notes cannot be brought within a definite classification (Schema). Most 
often it is the initiatory note (Antragsnote) that is substantively important, 
whereas the invitation and summons notes are useful in the preliminary 
technical preparations for the Conference, but this is not always necessarily 
so." 

What is the value of such a generalization, for example, as this on pages 
58-59: ONE 
We will find the parties to these Ministerial documents (Urkunden) 

sometimes called heads of state and sometimes governments. Numeri- 
cally the documents employing the term government are 90% and those 
designating the head of the state are 10% of the total. There is no 
apparent substantive or political basis for this difference in designation. 
Documents relating to the same subject sometimes use the term govern- 
ment and sometimes designate the head of the state. We may observe 
-this in treaties relating to, . . i 
duly supported by ample footnotes? 

In view of modern tendencies and diplomatic practice since the Congress of 
Vienna, which is precisely the period this book aims to cover, it seems to the 
reviewer that any attempt at this late day to reduce the multiform methods 
of international negotiation to types and norms, will probably be regarded 
as barren scholasticism. 

The almost total absence of any reference to English or American sources 
and the predominant Austro-Hungarian documentation (the author was for 
many years the archivist of that government) further restricts the practical 
value and perhaps also the authority of the book. An index would have 
made more accessible many of the interesting references to diplomatic inci- . 
dents mentioned- in the footnotes. 

Comparisons aze odious; still we venture to suggest that persons interested 
may contrast this book me Satow’s Guide to Diplomatic Practice. 

Gxonaz C. Burrs. 
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De Dominio Maris Dissertatio. By Cornelius van Bynkershoek. A Photo- 
gtaphic Reproduction of the Second Edition (1744), with an English 
Translation by Ralph Van Deman Magoffin and an Introduction by James 
Brown Scott. (The Classics of International Law, No. 11.) New York: 
Oxford University Press, 1923. pp. 108+80. $2.00. 


On August 30, 1923, the Supreme Court of the United States rendered a 
` decision fixing three miles as the limit for executing the provisions of the, 
Volstead Act. It was not long, however, before the authorities recognized 
that this distance was insufficient for the effective enforcement of the 
Eighteenth Amendment to the Constitution. Then began that series of 
negotiations with foreign nations which culminated in treaty arrangements? 

for a limit of one hour’s steaming from shore or approximately twelve miles. 

This limit was acknowledged only-for the prevention of smuggling of intox-. 
icating liquors. Otherwise, the high contracting parties have the “firm in- . 
‘tention to uphold the principle that three marine miles extending from the 
. coastline outwards and measured from low-water mark constitute the proper 
. limits of territorial waters.” 3 

The fundamental principal herein involved and the basis for its present 


extension was given nearly two centuries and a quarter ago by the Dutch .: 


jurist, Cornelius van Bynkershoek, in the little tractate which is here re- 
printed by the Carnegie Endowment for International Peace. In a brief 
but illuminating introduction, Dr. James Brown Scott says that Bynker- 
shoek’s thesis is twofold: 


First, that the ocean, or high sea, beyond cannon-shot from the shore, 
is subject to occupation and therefore ownership, although, in fact, it. 
has not been occupied and has not therefore been brought under owner- 
ship; second, that a state can take possession of the waters washing its 
shores and hold such adversely against the world, as far as it can control 
and make that possession effective by cannon from its shores—that 
therefore, to the extent of the cannon-shot from shore, marginal waters 
are subject to possession, occupation and, therefore, ownership. In the 
days of Bynkershoek, a cannon carried approximately three miles; 
hence the statement that a nation may occupy and exercise ownership 
over waters within three miles of low-water mark. This was the solu- 

. tion proposed by the young publicist; this was the solution accepted by 
` the nations; this is the solution still obtaining, unless modified by ex- 
pressed consent. 


1 New York Times, May 1, 1923, p. 1. 

2 Treaties ratified with Great Britain (U. S. Treaty Series, No. 685); with Denmark (U.S. 
Treaty Series, No. 693); and with Norway (U. S. Treaty Series, No. 689). Treaties signed, 
but not ratified at the date this was written, with France, Germany, Italy, Netherlands, 
Panama and Sweden. A test case involving the interpretation of the treaty with Great 
* Britain seems to be in prospect fror-an information filed in New York City on Sept. 29, 
1924, against the master and crew of the 30-foot motor boat K-14622, the point at issue’ 
being the speed of the motor boat, about 30 miles, over wipe as much as the 12 miles 
generally recognized as one hour's steaming. 

2U. S: Treaty Series, No. 685; Supplement to this JounNAL, Vol. 18 (1924), p. 128. 
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. 
Bynkershoek himself in his solution of the question suggests the possi- 
bility of some modification of this limit, when he ‘says:. i 


I am speaking, however, of our own times, i in which we use » those en- 
gines of war; otherwise I should have to say in general terms that the 
control from the land ends where the power of men’s weapons ends, for 
iti is this, as we have said, that guarentees possession. ; 


' Tt is a tribute to the author's soundness of thought. that the principle laid | 
down by him has exercised its influence on the law of nations to this very 
day.* 

The photographic reproduction of the original Latin text presents an ex- ` 
cellent appearance and Professor Magoffin's scholarly translation puts the 
tractate at the ready disposal of the mart of affairs. If the General Editor 
of the series needed any justification for his vision in republishing the classie 
works of international law, the timeliness of the volume before us should give 
. him ample satisfaction. . 

Hager F. Waren. 


Leading Cases on I alernational Law... By Pitt Cobbett. 4th ed. Vol. II. 
War and Neutrality. Edited by Hugh H. L. Bellot. London: Sweet 
and Maxwell, 1924. pp. xxxviii, 600. - 25 shillings net. . 


The volume on Peace appeared in 1922. "The present volume, like its 

predecessor, presents international incidents in brief form, appends to 

` each a short commentary, and, besides, inserts about tony compact treatises 
dealing with pertinent topics. 

Naturally enough, considering the € state of the world and of 
international law, the volume on War and Neutrality is almost twice as 
large as the volume on Peace, and states almost twice as many international 
incidents. In the volume on Peace the incidents numbered fifty-eight. 
In the present volume, they number one hundred and ten. Of the one 
hundred and ten, seventy-six are cases litigated in ordinary, courts—sixty- . 
one in English courts, twelve in American courts, and three in Japanese: 
courts. In the cases litigated in England and Japan, there are at least five 
of special importance to Americans. Besides, the United States was inter-. 
ested in thirteen of the thirty-four incidents that did not go to ordinary 
courts. 
^ Obviously, the volume contains much that a an American may read with 
peculiar profit. No one ‘but a specialist can be expected to read the whole , 
of it; and even the parts of special value to Americans cover so many pages 
that it seems advisable to point out that there are a few passages which the ° 

‘Pitman B. Potter, The Freedom of the Seas in History, Law and Politics (N. Y., 1924), p. 


91. Cf. also Henry G. Crocker (ed.), The Extent of the Marginal Sea: A Collection of Official 
Documents and Views of Representative Publicists (Washington, 1919). 
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American interested even slightly in international affairs cannot afford to 
ignore. The irreducible minimum. of reading includes the enemy character 
of corporations (pp. 31-37), enemy persons and property found within the 
territory of a belligerent (pp. 62-82), the nature and functions of prize 
courts (pp. 279-299), the Geneva Arbitration (pp. 451-477), national . 
neutrality laws (pp. 500-512), and the doctrine of continuous voyage (pp. 
613-640). E l 

Has this volume been published too soon after the World War? 

There is something to be said on eack side of that question. 

On the one hand, it seems clear that the editor has found it possible to 
restrain expression of emotion. There is little if any use of abusive epithet. ' 
The German invasion of Belgium, for example, is stated with scientific 
exactness (p. 443); and the most sensitive German will probably express no 
criticism beyond a wish that the English seizure of the Danish fleet in 1807 
might have been mentioned, and might then have been distinguished on 
some such ground as a hundred years of difference in international theory. 

.On the other hand, as the preface points out, the nearness of the World 
War has caused some perplexity as to the mode of dealing with the Declara- 
tion of London and certain British Retaliatory Orders in Council. The 
Declaration of London, framed by the Naval Conference of 1909, attempted 
to lay down the laws of naval war; but some of the laws stated were sub- 
jects of dispute, and, as the Declaration of London was a compromise be- 
tween opposing views on several subjects, there was an express agreement 
that “the provisions of the present Declaration must be treated as a whole 
and cannot be separated" (Art.65). No country has ratified the Declaration. 
of London as yet. By Order in Council, Great Britain on August 20, 1914, 
announced that the Declaration of London, not as a whole, but subject to 
‘additions and modifications,” should be put in force “as if the same had 
been ratified.” France and Russia did likewise. The United States pro- 
tested on October 22, 1914. Later Orders in Council introduced still other 
“additions and modifications," “rendered necessary by the special condi- 
tions of the present war.” Finally, by Order in Council, on July 7, 1916, 
all those Orders in Council were withdrawn, and it was declared “that it is 
and always has been” the intention to exercise “belligerent rights at sea . 
in strict accordance with the law of nations." The documents may be 
found in Diplomatic Correspondence between the United States and Bellig- 
erent Governments relating to Neutral Rights and Commerce (Special Supple- 
ments to the American Journal of International Law, Vols. 9 and 10). That 
. ultimate Order in Council came none too soon; for on April 7, 1916, the - 
decision of the Judicial Committee of the Privy Council, in The Zamora, 
* had shown that Orders in Council cannot change international law. So 
it happens that proceedings under the Orders in Council as to the Declara- 
‘tion of London, whether those proceedings were judicial or otherwise, are 
of doubtful value, even in Great Britain. Possibly, much the same may be 


BOOK REVIEWS 853 


said of the Retaliatory Orders in Council. The World War is so recent 
that such points heve not yet. taken their permanent place in scientific 
discussion. . l 

Bearing all this in mind, the judicious reader will probably conclude 
that, as the editor has good temper and has tried to cover the ground with — 
-accuracy, this embarrassing piece of work has not been performed prema- 
turely; and, at any rate, it is useful both in form and in substance. 

i l Eucene WAMBAUGH. 


International Law. By Prof. Charles G. Fenwick. New York: The Century 
Company, 1924. 5p. xxxvii, 641, inclugling appendices and index. $4.00. 
In this volume Prof. Fenwick has pursued a convenient method of arrange- 

ment, discussing in successive order and with appropriate subdivisions the _ 

science of international law—its historical background, nature and scope, 
development, determination of content, and relation to municipal law; per- 
sons of international law—membership and acquisition in the family of na- 
tions, continuity and loss; substantive international law—rights and equal- 
ity of international persons, rights of existence and independence and juris- 
diction over persons and vessels, extradition of criminals and jurisdiction 
over territory and of air above national territory, the high seas, external inde- 
pendence and treaties, agents cf international intercourse, remedial rights 
and responsibility of international persons; international procedure for the 
protection of rights—peaceable and forcible falling short of war and by war, 
war's effect upon normal relations of belligerent states, and law of land and 
maritime warfare, relation of neutral states to belligerents, with neutral 
rights, conflict of rights as to blockade and contraband, neutral duties, aerial 
warfare and termination of war. Appendices include the Covenant of the 

League of Nations, Statute of the Permanent Court of International Justice, 

and Select References. 

With some apparent misgivings, especially shown by the fact that he at- 
taches an entirely secondary importance to the so-called laws of war, Prof. 
Fenwick treats of international law as if today it approached the dignity of 
a Science. . Yet one must rise from the reading of his book with the conclu- 
sion that at this time it is but an empirical art, the materials and application , 
of its instances still to 5e worked out upon some basis only dimly perceived. 
To its development as a science the writers of this JOURNAL are devoted, and 
to this end the work of Prof. Fenwick of course contributes. Perhaps under 
the circumstances, and bearing in mind its purposes, nothing more was to be 
expected than the book gives, for in the preface the author says amendments 
of the law are beyond “the scope of the present volume. Its implications ` 
are, indeed, suggested here and there when glaring defects are under consid- 
eration; but beyond this it has been neither feasible nor desirable to make 
constructive proposals. Reforms will be more rapidly forthcoming once the 
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knowledge of present conditions has become more general.” A distressed 
world has brought home to the most stupid.-knowledge of the fact that the 
international law of the day has egregiously failed. How mere dress re- 
hearsals of the facts are going to accomplish much is not obvious to this re- 
viewer. The world at large and the college classroom as well will demand 
more filling pabulum. - ; í 
Bowing courteously to the set opinions of the leaders of the past and their 
equally blind followers of today, Prof. Fenwick does not condemn but tenta- 
tively accepts the validity and legality of war as an instrumentality. Eu- 
phemistically he calls it a means of “self-help” or a means of obtaining a 
“redress of grievances,” and "legal" or "lawful." This reviewer would 
deny that it is any of these things but, it may be within the lines of future 
thought, would urge that war is merely a fact in the world of today, and in its 
, way as mucha violation of law as perhaps are all of our physical ills, except old ` 
. age. Ifthe author had said that the nations think it a means of self-help, or, 
in other words, of profiting at the expense of weaker nations, or that under 
false pretenses nations use it to relieve their complaints, mostly imaginary, . 
just as savages resort to self mutilations, he would have been nearer right. 
Yet he takes this course with a realization that war often, if not generally 
in these modern times, has been nothing more than a selfish struggle for ma- 
terial advantage for the benefit of a sniall circle among the contending na- 


. tions. On page 306 he refers correctly to colonial expansion and markets as 


the concern of “only a small part of the citizen body of the particular state, ” 
` although the chief. objective of foreign offices. These things mean war, but 
what have they to do with real “self-help” or “redress of grievances” so far 
as the great body of the nation is concerned, or with “law” or “legality”? 
_Are we to call the practices of nations when they revert to the ways of the 
jungle by the resounding name of law? Must we ever tap Mars gently on 
. the wrist and ask him to moderate—not suppress—his rages? 

What is the purpose of law? Within the state among its greatest purposes 
are the securing of peace and equality of advantage to all. citizens. This 
fact, so clear to us within the nation, is practically never made a touchstone 
when law is defined internationally with relation to the objects of its sup- 
posed service. Instead of following somewhat blindly elder definitions of 
international law, had we not better say that the purpose of true interna- 
tional law is at the present time to secure peace between states as nations . 
have endeavored to maintain it at home, and then add that, in so far as war 
exists between nations at all, it demonstrates the failure of international law? 
Until this position is recognized, we may expect, as is the fact, treatises said 
to be upon international law to be little more than compendiums of facts 
' bearing little relation to law of any fundamental importance. Such works, 
when valuable today, are scarcely more than guides to the art of politeness 
and ways of ordinary business among nations—useful, but only in a minor 
way enlightening, and without the breath of sentient life. They may not 
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inspire enthusiasm No work that palliates or justifies war can in deep ear- 
nestness and in this particular be called a work on international law, if the . 
- purpose of such law is to preserve peace among nations. Authors can not go 
far till they address themselves to this deeper question of international well- 
being. Itmay be that in taking the newer position just outlined they will be 
right in discarding the old ideas of natural law and of any active Providen- | 
tial interference in particular events at any rate. But we cannot disregard 
the principle of utilitarianism. We must learn from the consequences of acts . 
the fundamental principle of right and wrong—that is to say, law—among 
nations. The mass psychology of peoples has to be studied for its bearings 
and rules affecting our problem. Unfortunately, all these things are steadily 
. ignored for the innutritious rehearsal of events, the substantial reasons be- 
hind the events beirg rarely traced out, but the pretenses advanced usually 
accepted. i 
However, we mus; take books as we find them and for what they are, even’ 
though the authors seem in our opinion to have missed their larger oppor- 
tunities. l 
This work has been most carefully done, and will fill the place designed 
with both teacher and student, as well as.with the general reader. Let us 
- hope, however, that on a future occasion Prof. Fenwick will devote his knowl- 
edge of materials to a wider and, if you please, à more idealistic—which 
would at the same time be a more really practical—treatment of the sub- 
ject, leaving behind the traditions of the past. 
; Jackson H. RALSTON. 


Memoirs of My Life. By Giovanni Giolitti. Translated by Edward Storer 
and prefaced by a study oi the personality and career of Giolitti by O. 
Malagodi. London: Chapman and Dodd, :Ltd., 1923. pp. ix, 472. 
30 shillings. - 


Signor Giolitti’s career and achievements asa publie official have given 
him a unique place among the great statesmen of modern times. And his 
. Memoirs, touching intimately as they do on'so many vital developments: 
not only in the national life of Italy, but also in the international affairs of 
Europe, form one of the most important contributions on the political and 
diplomatie history of recent times. No one who wishes to understand the 
fundamental principles of successful national administration, or how to 
conceive and execute & broad-minded foreign policy, can afford to miss this 
volume. And an intimate acquaintance with its pages is essential to a 
clear understanding of the recent political and social development of Italy, 
and of such international episodes as the Libyan War, the Trieste and - 
Fiume disputes and the Austro-Italian controversies over Balkan problems. 
; The Giolitti Memoirs cover the long period from his birth in 1842 and his 
youthful days at San Damiano in the Val di Macia, a valley of the Eastern 


856 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


or Maritime Alps, down to end of his fifth ministry in 1921. The first three 
chapters are concerned with a short account of his education and his political ` 
novitiate in the Ministries of Justice and Finance, as Deputy, and as 
Minister of the Treasury under Crispi. The next three chapters are 
devoted to a detailed account of his first premiership, the internal political 
squabbles and developments from 1892 to 1898, the Banco Romano and the 
“Plico Segreto” scandals, the unfortunate dictatorial régime of Crispi, and 
‘the Abyssinian War. Four chapters then follow, describing at length how 
a liberal government was evolved during his two ministries that covered 
most of.the period from 1903 to 1908, the finances of the state reorganized, 
economic conditions greatly improved, and many remarkable reforms put 
through—such as universal suffyage, reorganization of taxes and con- 
version of the public debt, and nationalizatior of the railways. ] 

Chapters XI to XIV deal intimately with the Libyan War from its incep- 
tion in his own brain to the conclusion of peace with Turkey, including a 
detailed account of the prolonged negotiations at Lausanne and Caux 
which preceded the eight days’ ultimatum to the, Porte and the end of the 
conflict. “Chapter XV is a most interesting and illuminating portrayal, 
with documentary material, of the secret ‘‘conversations’’ between Austria 
and Italy concerning Balkan problems and the story of how Austria tried 
deliberately on two occasions to draw or force Italy into military aggression 
over Serbian and Albanian difficulties. The ensuing chapter, entitled 
"Ttaly's Neutrality and Her Entry into the War," is an explanation of 
Giolitti’s “neutrality policy” for Italy, which he advocated consistently 
and, with sincerity in 1914, because of his convictions concerning the long 
duration of the conflict then starting, and the difficulties and sacrifices that - 
Italy would be called upon to face if she entered the war. Yet there is 
little of value for the historian in this chapter, since Signor Giolitti was 
not in office during the period of the war, or even in intimate touch with 
the government or the conduct of diplomatic affairs. 

The last two chapters contain a summary of the deplorable situation— 
internal and international—in which Italy found herself at the close of the - 
war, of his adjustment of the Fiume dispute and the Vallona or Albanian: 
problem in his fifth ministry, and of his reform plan to adjust the internal 
troubles that had caused an industrial, financial and social crisis. Oppo- 
sition to his measures unfortunately developed rapidly in the Chamber of 
Deputies; and he resigned promptly, realizing the futility of attempting 
drastic reforms without the genuine support of a large parliamentary 
. majority. Yet the reorganization which he contemplated was ultimately 
achieved, amid the plaudits of all Italy and of the world, by another of 
* Italy’s illustrious sons: Mussolini. 

Signor Giolitti writes in a straight-forward pungent style, without 
rhetorical flourishes. He indulges in no diatribes against the persons or 
policies of his opponents or political contemporaries. He is not a champion 
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of any cause—political, economic, social or moral. Nor does he set forth 
_ claims to political genius or brilliancy. He tells his story simply, yet with 

a sincerity and earnestness that bears conviction; while his narrative is 
: genuine and true to the facts as Giolitti knows them, or as the documents 
- in his possession bear witness. His judgment of men is so excellent, and: 
his characterization of the leading personalities of his time so accurate, that 
ohe regrets to find so small a portion of this work devoted to the social and 
personal side of his public life. 

It is; indeed, refreshing to find a book of reminiscences dali trenchantly 
- with men and affairs through a period of fifty years, so free from personal: 
bias and. egotism.. And there is no other single volume that demonstrates 
so clearly and so strikingly, yet without pride, how easy it is for one who 
‘serves his country intelligently and unselfishly with ‘a determination to 
` safeguard the national interests and to promote the welfare and happiness 
of the people at all costs, to rise to great heights in the field of political 
activity. The great interest that dictated the policy of Giolitti throughout 
his long political career was "country"; and,.if ever a column is raised to 
those statesmen who served their country with superlative unselfishness 
and singleness of purpose, it will bear the names of Lincoln, Harding and 
Giolitti. 

In the feld of international politics, Giolitti has set an example whieh 
the diplomats of all nations will do well to emulate. No better principles 
were ever conceived as the basis for a foreign policy than those he laid down 
for Italy. These were: that her policy should be essentially pacific, and 
that it should preservé good relations with her neighbors. In his mind; 
to avoid a general war was. more important than punishing a recalcitrant 
small state, or resorting to military demonstrations to secure a legitimate 
. solution of international difficulties or problems. In the course of tbe 
Montenegro episode of 1913, he wired San Guiliano, Italian Minister of 
Foreign Affairs, that “the folly and crimes of a little State destined to dis- 
appear were far less serious than the danger of provoking an Paropean war 
through our anxiety to bring it to reason as quickly as possible.” 

- In the complete frankness and simplicity of the means used’ in the pursuit 
- of his ends, Giolitti demonstrated that intrigue, deception and artifice are 
no, longer, if they ever were, essential to the successful conduct of foreign 
relations. By keeping the great Powers posted systematieally on the dis- 
turbing conditions in Tripolitania, and frankly conveying to them Italy’s 
'apprehensions and policy, Giolitti paved the way for the successful occupa- 
tion of Libya by Italy without endangering the peace of Europe. And, in 
European circles, he showed how it was possible to utilize alliances to ensure 
international protection. &nd peace.and to secure commercial advantages, 
without resorting in the least to aggression. The Triple Alliance, as he 
defined it, was a "defensive alliance, which, while. it guaranteed us our 
security, allowed us at the same, time to enter into cordial relations with 
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‘other powers on a footing of perfect, equality.” And he insisted that the 
policy of Italy should conform to this interpretation. 

And, finally, Giolitti denounces the folly of undertaking colonial adven- 
tures or military expeditions, such as the Abyssinian campaign, “as a means 
of diverting public opinion.” Indeed, it is perfectly clear that no colonial. 
enterprise or far-reaching foreign policy should ever be attempted which is 
‘not supported whole-heartedly by both parliament and public opinion, and 
which is not financially well within the means of the state that plans it. 
And great care should be taken not only to insure its successful execution 
without conflict, but also to see to it that the scheme contemplated does not 
injure materially the rights or interests of other states, or disrupt the good 
relations existing between countries. 

Norman Dwieut Harris. 


International Law and some Current Illusions and other Essays. By John 
Bassett Moore. New York: The Macmillan Co., 1924. pp. xviii, 381. 
$4.00. , 
In this volume, or at least in the first essay from which it derives its title, 

John Bassett Moore endeavors, very successfully it is believed, “to con- 
tribute something towards the restoration of that sanity of thinking and 
legal and historical perspective which the recent so-called World War has 
so seriously disturbed.” In carrying this object into execution, Judge . 
Moore has rendered a service which cannot be overestimated. It cannot 
be doubted that the still, small voice of reason, resuscitated again under 
such authoritative auspices, will be heard throughout the world and par- 
ticularly in the United States, and will shatter many of the illusions and 
misconceptions which were created during or have followed in the wake of 
the recent catastrophe. 

The other eight essays in the book, to be described more fully hereafter, 
consist for the most part of papers on different subjects connected with 
international law, jurisprudence, or public policy, published or read at 
various places or occasions. In bringing them together here in book form, 
Judge Moore has placed the student and man of affairs in his debt. The 
essays are not merely informational or entertaining; in every department of 
knowledge which they touch, they disclose the master’s sure grasp of funda- 
mentals, nurtured in history and a sound, benign philosophy, expressed 
with serenity, wit and an elevation of style and diction, which may well 
serve as a model of the finest type of historical and legal writing. If the 
essays may be characterized as a group, they may be said to be featured by 
an invocation to the necessity of thinking in terms of fundamental and 
elementary conceptions, with a comparative perspective. Thus, the sim- 
plicity of the thesis, combined with the author's vast experience and a 
natural gift for clear exposition, make these essays at once most readable 
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and provocative of thought and therefore highly educational. They are 
not merely technical discussions for the lawyer and the student of interna- 
tional law, though there is not a professional reader who will not profit from: 
them; but they are literary productions which the intelligent layman and 
man of affairs will not fail to appreciate. 

In the first essay, Judge Moore challenges those publicists who seem to 
have adopted the view “that the international law of the future is to be 
found in the infringement of its rules committed under the stress of war." 
Judge Moore, like Grotius in his time, raises his voice in behalf of law, as 
it has developed among nations through the centuries, and warns against a 
mistaken estimation of the legal importance of those violations which mark 
the heat of conflict. He attacks particularly the recently purveyed concep- 
tion that the fundamental distinetion between combatants and non-com- 
batants has ceased to have validity, and that the tiller of the soil and the 
` producer of foodstuffs is now to be considered a combatant. He deprecates 
the subversive view that the time-honored distinction between enemy private 
and publie property is no longer regarded as fundamental as formerly and 
that private property may be confiscated or used for the discharge of a pub- 

. lic indebtedness or as a measure of reprisal against public national offenses— 
a notion which seems to have made a deep and correspondingly ruinous 
: impression upon the minds of those who, in their desire to outlaw war by 
proclamation and indict and punish the elusive “aggressor,” would authorize 
the confiscation of the private property of citizens of the politically declared ' 
pariah, thereby promoting, it is believed, the frequency and devastation of 
war and the insecurity of the institution of private property, with further 
demoralization of international law. By thé citation of statistics of prior 
wars, Judge Moore shows that the recent war, however impossible of exag- 
geration, was neisher more widespread nor more destructive, relatively - 
speaking, than a number of earlier wars, e.g., the Thirty Years’ War and 
the wars growing out of the French Revolution and the Napoleonic Wars, 
and that hence there is little ground for canonizing the violations of interna- 
tionallaw during the recent war as the mark of an epochal break with the 
past or with the reasons justifying the rules of law in their historical growth. 
In this connection, Judge Moore particularly challenges the suggestion that 
the reason for the distinction between goods absolutely and conditionally 
contraband has ceased to exist. He points out that the ''exceptional" 
measures adopted by the British Government in 1798 to classify foodstuffs 
as contraband, closely resembled those of 1915 and 1916 and that the earlier, 
as Jefferson irrefutably demonstrated, were as illegal as the latter, which 
indeed were not proclaimed by their designers as lawful, but were sought 
to be justified as “exceptional.” In the course of the discussion, the author * 
points out that the rules of contraband and blockade have not grown out of 
logie, conferring upon a belligerent the privilege of seizing anything which 
may be of military use or of importance to his enemy, but are the result of 
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compromise between two conflicting and. irreconcilable claims—that of the 
‘belligerent to stop all commerce with his enemy, and that of the neutral to 
continue freely to trade with the. belligerents. Judge Moore's treatment 
of the fundamental bases and the history underlying the rules of law in this 
‘regard, should dissipate many illusions which some commentators upon the . 
' recent war have tended to promote. E 
`The second essay on “Contraband of War," a paper read before the 
American Philosophical Society in 1912, points out certain fundamental 
conceptions of the institution in question, perhaps the most important of the | 


laws of war. The author shows that the carriage of contraband, punishable. `- 


by confiscation, cannot be lawful, as is sometimes asserted in a confusion of 
international and municipal law. , The discussion in 1912 of the conflict of 
interest between belligerent and neutral in the matter of contraband and 
of the problems to which the somewhat sterile provisions of the Declaration 
of London in this regard would give rise, shows & prophetic vision. The 
necessity of definitely limiting the premissible category of contraband, 
Judge Moore deemed indispensable, otherwise, as events proved, the neutral 

' safeguards that "free ships make free goods," contraband excepted, and 
that blockades must be effectively maintained, become a snare and a de- . 
lusion. The history of the belligerent claim that foodstuffs may be declared .' 
contraband is examined in a section which affords a useful background for 
the discussion in the first essay as to the importance of maintaining the 
age-old category of goods conditionally contraband. Sooner than abandon 
the classical distinction between absolute and conditional contraband, by 
making both absolute, it is more likely that the classification of “contraband” 
itself will be abandoned, as the British Government indeed proposed at the 
Hague Conference of 1907, with only five countries, including the United 
States, voting against it. In 1912, Judge Moore suggested, in view of the 
very unsatisfactory legal position, the advisability of adding to neutral ` 
duties the obligation of prohibiting the exportation of arms and munitions, - 
as Brazil and Denmark had done during the Spanish-American War. Judge 
Moore's strong insistence upon maintaining the. American tradition in 
preserving the rights of neutrals as the greatest good ‘to mankind, must 
command general approval. 

In the third essay, on “International Arbitration," delivered as an 
address in the spring of 1914 as presiding officer of the Lake Mohonk Con- 
ference, Judge, Moore, i in a survey of existing conditions, remarked upon the 
deterioration, since 1895, of the institution of arbitration, particularly on 

‘the part of the United States, and called prophetic attention to the dangers 
to peace involved in the European political situation. In the exercise by 
- the Senate of ever greater limitation and control over the process of submit- 
ting questions to arbitration, the author saw a step backward. He traces 


' . the history of arbitration and pays tribute to the work in this regard of the 


first and second Hague Conferences. He does not think highly of the 


^ 


BOOK REVIEWS . 861 


arbitration treaties of the twentieth century which proposed tò make 
arbitration obligatory, with the exception of questions of honor and vital 
interest, thus depriving the agreement of all practical importance. Judge. 
Moore expresses here the opinion that “perhaps it may be unreasonable to 
expect. that international wars will cease before civil wars end” and -“‘in’ 
the one case as in the other the maintainance of continuously peaceful con- 
ditions will depenc upon the general improvement of political and social 
relations.” 

' The fourth essay, on “the Permanent Court of International Justice," 
embodies a historical presentation of the antecedents of the present court, 


. of which the authcr is a distinguished member, and a description of its 


personnel, its jurisdiction, its practice amd procedure, and the judgments 
and advisory opinions it has rendered. Fortunately for the life of the court, 
Lord Finlay and Judge Moore s'ecessfully opposed the proposal of certain 
members of the court to give confidential and unpublished opinions to the 
Council. The documents appended make the essay one of the best and 


. most authoritative accounts of the work and history of the court. 


The fifth essay on the “Rules of Warfare: Aircraft and Radio" contains 
an account of the international conference of the Commission of Jurists held 
at The Hague in December, 1922, over which Judge Moore presided, “for 
the purpose of formulating a code of rules'for the regulation of the use of 
aircraft and radio in time of war," an outgrowth of the Washington Con- 
ference on the Limitation of Armament. The proceedings and conclusions 
of the conference are described, followed by the General Report, ‘not 
heretofore published in the United States. The Rules and General Report 
are among the ablest documents of their kind of which the reviewer is aware, 
for they apparently avoid those ambiguities which often conceal or disguise 
the inability to reach any agreement and are therefore distinctly harmful. 


‘The crucial share of Judge Moore himself, as chairman of the conference, in 


bringing its trying labors to success, has been attested by Admiral Rodgers, 
American Naval Adviser at the Conference. The convention now awaits 
approval at the hands of the participating governments. 

The sixth essay, Law and Organization," a presidential address delivered 


-before the American Political Science Association in 1914, presents a critical 


comparison of municipal and international law. The author deprecates 
the futile polemics on the question whether international law is law, because 
the respective protagorists differ as to their conception of law and its appli- 
cation, He points out that international law differs from municipal law not 
in its essence or obligation, but in the method of its declaration and adminis- 
tration. The principal defect in the international sphere he finds to'reside 


.in the lack of that organization which gives to the administration of law 


within the state a certain security. But recent events have shown that even 
a highly integrated organization like the League of Nations cannot produce 
peace when the prevailing political and social conditions, whether dictated 
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by treaty or otherwise, leave in the minds of nations a rankling sense of 

injustice or insecurity. It certainly cannot produce peace when by intention 

or otherwise some of the nations of the world are excluded from the organiza- 

tion. In a valuable postscript to this chapter, written in 1924, Judge. 
Moore acutely psychoanalyses—if that expression may be pardoned—the 
pacific adherents of such slogans as “the war to end war," which of all 

illusions he calls the vainest, and of ‘peace through victory," which would 

doubtless satisfy the most ardent militarist. Judge Moore has little faith 

in the notion that preponderant force, though it may end’ a war, can be 

relied upon to insure peace. He is skeptical about the use to which “sanc- 

tions" would be put, if their devotees had them. Judge Moore presents 

in their true relations, the assumed antonyms, the balance of power, which 

tends to crystallize from among all associations of nations,. and the concert: 
of nations. The former, which is not distinguishable from a planned 

preponderance of power, he characterizes as the natural and instinctive, the 

latter as the artificial. Judge Moore also pricks the illusion that it is always 

possible to find out who began or is responsible for the outbreak of a conflict. 

In the seventh essay, entitled the “Passion for Uniformity,” the author 
shows the devastation, moral and physical, wrought throughout history by 
the futile conception that men can or should by force be made to think and 
act alike. As an appeal for the moral and practical wisdom of tolerance, 
few more forceful contributions have been made. In this chapter are dis-. 
cussed such subjects as codification, the defects in the legal system of the 
United States and similar topics, all of which had a marked effect in initiat- 
ing the reform movement now exemplified by the American Law Institute. - 

In the eighth essay, ‘‘Suggestions for a School of Jurisprudence,” Judge 
Moore publishes his “ Plan” of 1915, then privately printed, for the establish- 
ment of courses and the active prosecution of research in “comparative law” 
- and jurisprudence, as a direct means for carrying into effect the proposals 
for law reform discussed in the previous essay. The fact that his recommen- 
dations are gradually receiving approval and acceptance by several of our 
. leading law schools attests Judge Moore's influence as an educator. 

The last essay, entitled “Relativity,” an address recently delivered, repre- 
sents in a sense a consummation and synthesis of the author's thesis ‘and 
‘philosophy, namely, “that all things are relative and that they are to be 
considered not as isolated facts but in relation to other facts, past and 
present." Were men generally guided by this precept, it would not be so 
easy to sweep them off their feet by sudden events and biased accounts 
thereof, appropriately pictured and framed for their delectation and stimula- 
tion by those having a purpose in so doing. In the loss of that sense of 
perspective and proportion which is so necessary to the reasoned considera- 
tion of facts, lies a universal danger of mental and moral deterioration. 
The author draws upon a world of experience to illustrate the conservative 
and practical importance of his injunction. 
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One cannot put this volume down without a realization of communion 


with one of the most trenchant and powerful minds of the day. The ver- 


satility, yet profundity, which mark its pages, exemplify the busy and 
highly useful life and thinking of the scholar, the statesman, the lawyer, 
. the historian, the philosopher, the educator, the humanitarian. Read 
comprehendingly, it will exert a wide and sound influence and cannot fail 
to achieve the author’s object of helping to restore sanity of thinking and a 
legal and historical perspective to a shell-shocked world. In the field of 
international law, this book will take its place as one of the great fundamental 
and indispensable works. 
Epwin M. BORCHARD. 


Traité pratique de Droit international privé. Vol Y. By Antoine Pillet. 
Paris: Librairie Sirey, 1923. pp. viii, 789. 50 francs. 


The book before us is only the first volume of what promises to be a most 
extensive and comprehensive treatise upon the practical problems of private 
international law. Frofessor Pillet's earlier work, published more than 
twenty years ago, entitled Principes du droit international privé, is well known 
to most students in this field. It dealt mainly with theoretical concepts 
and with the advantages of a new classification which the author proposed in 
an attempt to simplify the problems and to bring legal principles closer to 
the facts of international life. In the present work he presents the juris- 
prudenee of France in systematic form, illustrating as far as possible his 
earlier ideas by presenting their progressive development in the French 
decided eases, and by pointing out where the courts have failed to com- 
prehend what the author deems the true principle. 

The author follows his threefold division of the subject-matter into (1) 
the rights of aliens; (2) the conflict of laws; (3) the effect to be given inter- 
nationally to acquired rights (pp. 5-12). With regard to the first two 
divisions we are on familiar ground, but with regard to the third, the exam- 
ples which the author gives are not always convincing. Thus the question 
as to whether an alien married woman enjoys a lien by operation of law üpon 
the French property of her husband is decided in the negative by French 
courts on the theory that this is a civil right accorded only to French married 
women. The author would ask only whether the law governing the mar- 
riage of the parties vested in her the right of lien. But this is a conflict of 
laws like others which arise from the creation of rights which cannot be 


completely enforced in the state where, they were created. Whether a right f 


acquired in one state shall be recognized i in another involves the question 
préalable as to which saall be the governing law. We think, therefore, that 
_ while the classification may be usefully employed as embracing a certain 
group of conflicts, it fails as a test by which conflicts may be solved. ] 
In the historical introduction the author also contrasts the principles 
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prevailing in France with those of other countries. He is inclined to believe : 
that the Anglo-American tendency to apply territorial or local rules springs ' 
from. our respect for ancient authority; that our laws in this field are far 
` behind the times; and that only the intelligence of our judges makes them 
workable (p. 95). Yet he admits the results reached are often quite favor- 
able to international life. If the guardian appointed abroad at the place of 
nationality or domicile has no rights as such in our couris over local property, 
at least the judge will usually consent, in & separate proceeding, to appoint 
the same person guardian who has been designated abroad (p. 96). 
Nationality plays a róle so important as a determinant of private rights 
under European systems that we are not surprised to observe that more than 
one hundred pages of the book are devoted to the coraplicated problems of 
the acquisition and loss of French nationality (pp. 177-284). Some of. the 
modern complications growing out of separate nationality of married women 
are here discussed and the wise French rule is emphasized, lacking for exam- 
. ple in England, by which a French woinan who marries a foreigner does not’ 
lose her national status unless she thereby acquires a new nationality (p. 210). 
The French rule of jurisdiction permitting French nationals to bring. . 
actions in France is dealt with at considerable length. The author is quite. ` 
frank about the purpose of this old rule of the Napo_eonic codes, with the 
correlative. rule developed by judicial interpretation, that suits against 
nationals must be brought in France. Both rules he edmits to be the result 
of conscious discrimination against foreigners (pp. 354-355). As such they 
are clearly a burden on international trade and, as the author indicates, even 
a possible cause of international complications (p. 355). It is too much to 
expect in this era, so similar in many respects to the period from which they 
‘trace their origin, that any amelioration will be fourd. We have here an 
. excellent example of the influence of nationalism on private legal rights. 
These and others of like kind, found in other countries as well as France, 
though seldom taken into aecount in the chancelleries of diplomacy, never- 
theless add legal to the political and economic barriers causing irritation in 
international intercourse. France has entered into treaties abolishing 
‘these discriminations with her friendly neighbors Belgium and Switzerland, 
and, to a more limited extent, with Spain. These treaties are analyzed by 
the author (pp. 431-485). "They are held not to apply to the advantage of 
citizens of the United States under the most-favored-nation clause (p. 441). 
The present volume deals also with conflicts in the status of persons, in. 
family relations and, in an uncompleted portion, wita conflicts in property . 
rights. The author discusses the Hague conventions relating to marriage, 
divorce and guardianship. ‘These, though denounced by France shortly 
. ` prior to war, are still in effect between certain of the other signatories a 
688). 
The author tells us in the preface that this volume and the one to come 
represent the labors of twenty years of his life. Thare are not many pro- 
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ductive periods of this length in the life of any man. Professor Pillet/s 


' treatise will merit the highest standing as the matured judgment of a recog- 
‘nized authority who never for one moment loses his pragmatic view-point in 


an endeavor to conform his doctrines to the demands of international life. 
ARTHUR K. Kuun. 


Nociones de Derecho Internacional. By Miguel Cruchaga Tocornal. ` 3d ed. 

Vol. 1. Madrid: Editorial Reus (S. A.) Cañizares. pp. 648. 

It is generally assumed by many in this country that Latin-American lit- 
erature on the subject of international law is either non-existent or valueless 
or unimportant. As a matter of fact, it,would not be very difficult to write 
out a long list of Latin-Ame~ ¢ van publicists who have unquestionably en- 
riched with valuable contributions the universal literature of international 
law, not only in a general way, covering the entire field of international law 


. 888 science and as a set of rules controlling the conduct of states in their in- 


ternational relations, but also on special topies which, while of peculiar in- 
_ terest to Latin Americans, are also of great interest to the world at large. 
~ Among the Latin-American publicists who have written on international law 
generally there may be mentioned, for instance, Don Andrés Bello, a Vene- 


` zuelan by birth, and a Chilean by adoption, whose Principios de Derecho In- - 
_ternacional, originally published in 1832, has become a classic in Latin-Ameri- ' 


can literature on international law. ` This may be followed by De Pando, a 
Peruvian, whose Elementos de Derecho Internacional, originally published.in 
1852 as a posthumous production, has been the subject of much criticism 


" and, perhaps, undeserved ridicule, owing to the author's incorporation in his 


book, almost word for word, of a substantiat part of Bello’s treatise, appar- 


' ently without giving him due credit for the quotations. There is also Matta 


Albuquerque, a Brazilian, whose Elemento de Dereito das Gentes, published 
in 1851, is still cited as an authority, and Gomar, a Uruguayan, well known 
in Latin America fcr his Curso Elemental de Derecho de Gentes, originally pub- 
lished in 1864; Aspiazu, a Bolivian, whose Dogmas de Derecho Internacional, 
published in 1872, is also considered as an authority in all Latin America; 
Madiedo, a Colombian, whose Tratado de Derecho de Gentes, Internacional, 
Diplomdtico, y Consular is very often cited in Latin, America: Seijas, a Vene- 


. zuélan, whose posthumous and unfinished work, entitled El Derecho Internac- 


tonal Hispano-Americano, Público y Privado, published in. 1884 on a plan 
similar to that in Moore’s Digest of International Law, contains an important 
collection of diplomatic documents and precedents, very valuable to foreign - 
chanceries in Latin America. There is also Calvo, ‘an Argentinian, whose 
work on international law, written in. French, has become one of the modern ' 
: elassies of international law throughout the civilized world; Alcorta, also an 
Argentinian, who has left us in the first volume of his Tratado de Derecho In- 
ternacional, published in 1887, & most interesting introduction to the study 
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of Matsi science; Diez de Medina, a Bolivian, whose Nociones de Derecho I nis 
nacional, originally published in the last quarter of the last century, is still 
considered as an important authority in Latin America. So Tejada, a Gua- 
. temalan, who wrote in 1894, his Derecho Internacional; 30 also Pinto Riva- 
davia y Leguizamon, an Argentinian, whose Derecho Internacional was pub- 
lished in 1894; and' so also Rodríguez Sardchaga, an Argentinian, whose 
El Derecho Internacional Püblico was published in 1900. I may also cite 
Ribeyro, a Peruvian, whose Derecho Internac.-nal Püblico, published in 1901, 
has reached several editions and become quite an importent authority on the 
subject; Flores, a Guatemalan, whose Derecho Internacional, was published 
in 1902; Bidau, an Argentinian, whose Apuntes de Derecho Internacional Püb- 
lico was published in 1906; Fernánjlez Frida, a Chileap, Estudios de Derecho 
Internacional Püblico y Privado, 1902; Acosta, a Venezuelan, Estudios de 
Derecho Internacional, 1908; Sa Vianna, a Brazilian, Elemento de Direito In- 
ternacional, 1908; Bevilaqua, a Brazilian, Direito Publico Internacional, 1911; 
Zeballos y Weis, Derecho Internacional, 1911. Mention may be made also of. 
Planas Suárez, whose Tratado de Derecho Internacional Público, published in - 
' two volumes in 1916, is rapidly becoming an authority on the general subject 
of international law; and Cruchaga Tocornal, whose Nociones de Derecho 
Internacional, row under review, has already attained the reputation of an 
authentic authority throughout the Latin-American countries. 

Latin-American literature on international law is especially rich on topics 
of peculiar interest to Latin America, but space will not permit even a partial 
list, of such works.. 

The volume under review is published by the well-known Editorial Reus 
Company of Madrid as Volume XLVII of the ‘Biblioteca Juridica de Autores 
Españoles y Extranjeros (Juridical Library of Spanish and Foreign Authors). 
It is, as above indicated, the first volume of the third edition of Cruchaga 
Tocornal’s well-known treatise on international law, brought, so to speak, 
uptodate. ‘In this third edition of the Nociones de Derecho Internacional," 
says the author, “I discuss the most important diplomati: happenings of the 
last few years, and present more extensive information in respect to matters ` 
of an international political character, in which the American countries have 
so far taken any part or especial interest." The purpose.of this book is, as 
the author suggests, to make a survey of international law as it stands today. 
The work is intended as a text-book for the teaching of international law, 
and, for this reason, the author has endeavored to present a methodical ex- 
position of his subject, with as great accuracy and precision as possible. The 
. method followed is, indeed, the historical one, as being the most useful and 
. adaptable to students. 

' In connection with the topic of intervention, the author has dedicated to 
a discussion of the Monroe Doctrine a whole chapter of over twenty pages, 
which is really deserving of more than passing notice. There is also a rather 
interesting chapter on the well-known Drago Doctrine, which culminated in 


. 
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the so-called Porter resolution of the Second Y sace Conference at The Hague. : 
The chapters on the League of Nations are also very interesting. There is 
` also a final chapter on the Permanent Court of International Justice. 
It is really a pity that books like the one under review are not translated 
‘into English so that Latin-American writers might become better known by 
American readers. . 
Pepro Caré-Ropricvez. 


BOOK NOTES 


Approaches to World Problems. New Haven: Yale University Press. 1924. 

pp. 126. $1.50. AS 

This is another number in the series of publications of the Institute of Pol- 
ities of Williams College at Williamstown, Massachusetts. It contains three 
addresses, one by the Earl of Birkenhead, entitled “Problems Left by the 
Great War," one by General Tasker H. Bliss, entitled ‘‘ World Relations in 
their Bearing on International Peace and War," and the third by Philip 
Henry Kerr, divided into two parts, the first treating of “World Problems of 
Today,” and the second, * World Law and World Peace." A foreword by 
the Institute of Pclitics states that these addresses illustrate three different 
methods of approach to the fundamental question of peace. 


The Inter-Ally Debts: An Analysis of War and Post-War Public Finance, 
1914-1923. By Harvey E. Fisk. New York-Paris: Bankers Trust Com- 
pany. 1924. pp. 367. 


This book, the Bankers Trust Company states, was published in response 


to many inquiries regarding the cost of the World War, how the money to ' 


meet it was raised and spent, and more particularly as a carefully compiled 
record of the debts between the Allies. The statistics are based on official 
data, and the publishers state that they have spared no effort to make the 
book authoritative. i 


Iniernational Law Decisions and Notes, 1922. Washington: Government 
Printing Office. 1924. pp. v, 212. 60 cents. 


The discussione on international law at the Naval War College, conducted 
by Professor George Grafton Wilson, were devoted in the year 1922 to the 
subject of the decisions of the prize courts of the leading belligerents during 
the World War, and the present volume contains illustrative decisions se- 
lected mainly from the courts of Germany, France and Great Britain. 


The International Law Association. Report of the Thirty-Second Conference 
held at the Old Hall, Lincoln’s Inn, London, October 4, 1923. London: ' 
Sweet & Maxwell. 1924. pp. lxii, 51. 12s. 6d. , 

Owing to the sudden death of Dr. Zeballos, the President of the Confer- 
ence, on the day it opened, the proceedings were brought to an abrupt and 
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unto end. ` They were limited to the reading of a paper by Dr. “Ernest 
J. Schuster on the subject of ‘The Effect of Marriage on Nationality,” and 
a discussion of the paper by members present. At the conclusion of the 
diseussion, Miss Chrystal MacMillan laid before the Conference a proposal 
of the International Woman Suffrage Alliance at its conference i in Rome of. a 
draft International Convention on the Nationality of "Married Women, and ` 
the provisional draft is printed as an appendix fo the report. The Right 
Honorable Lord Phillimore presided during the illness of Dr. Zeballos, and 


‘when the latter's death was announced, the dinner of the Society was 


cancelled and further proceedings were adjourned. ‘he first sixty-two, 
pages contain information regarding the Association, including its consti- 
tution, members, officers and committees, and branches. . 


Les Origines et POcuvre de la Société des Nations. Tome I. Published by 


. Rask-Orstedfonden under: the direction of P. Munch. Copenhagen: 
Gyldendalske Boghandel-Nordisk Forlag. 1928. pp. 608. 


The Rask-Orstedfonden is a fund instituted by the Daaish Parliament in 
1919 forthe purpose of aiding in the development of Dazish science in co- 


‘operation with international scientific studies. In 1921, the administrative 


committee decided to publish a scientific work on the Laague of Nations, 


; with the collaboration of authors of different countries, and the present vol- . 


ume is the result of that decision. Itis composed of a series of articles on the 
League of Nations by sixteen authors of various nationalities, including 
Norway, Francé, Germany, Denmark, Great Britain, the United States, the 
Netherlands, China, Sweden and Belgium. The covenan» of the League of | 
Nations is printed in the appendix. The article for the United States was 
written by Mr. N orman H. Davis, and is entitled “The Past and Probable 

Future Attitude of the United States." ` 


Reglement de Procédure civile de la République de Chine. Pekin: La Com- 
mission de l'Exterritorialité. March, 1924. pp. xxi, 259. $2. 50. 


. Législation commerciale de la République de Chine. Pekin: La Commission 


de I’ Exterritorialité. February, 1924. pp. xix, 213. $2.50. 


In our issue for April, 1924 (page 393), we gave an account of the work of 
the Commission on Extraterritoriality charged by the Chinese Government 
with the preparation of material for the eventual use of zhe international 


, commission proposed by a resolution of the Conference at Washington on. 


. 


December 10, 1921, to inquire into the subject of the relinquishment of ex- 
traterritoriality in China,’ The present pamphlets are two more numbers. 
in the series now being published by the Commission on Extraterritoriality. 
They are on sale by La Librairie Eras: Pekin. | 
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The British Year Bonk of Hand Law, 1924. London: Humphrey 
Milford. pp. vi, 268. : 


- The fifth issue of this Year Book moss the excellent la of its 
predecessors. It contains ten leading papers, a number of interesting notes, 
- judicial decisions, book reviews, a bibliography, and a summary, of events 
during thé year ended April 30, 1924. The leading paper is by Professor J. 
L. Brierly on the subject of “The Shortcomings of International Law.” 
' Other papers of especial interest to Americans are “The Codification of In- 
ternational Law,” by Professor P. J. Baker, and “The Monroe Doctrine," 
by Professor A. Pearce Higgins. Among the notes, especial attention may 
- be called to one on “The Applicability of the United States Prohibition Law 
. to Foreign Ships Entering American Ports," and to another on “The Liquor 
Treaty between th» British Empire and the United States of America.” In 
the section of the volume relating to Judicial Decisions, Professor James W. 
Garner contributes a note on “The Decisions of the German-American 
: Mixed Claims Commission.” 
Other leading papers are “ The Legality of the Occupation of the Ruhr,” 
by A. D. McNair; “The Trent and the China," by H. W. Malkin; “The 
Soviet Coverninent and Russian .Property in Foreign Countries," by Nor- 
man Bentwich; “The Free City of Danzig," by Malcolm M. Lewis; “ What 
is the League of Nations,” by P. E. Corbett; “The Grounds of Intervention 
jn International Law,” by P. H. Winfield; and ''State Succession in Matters 
of Tort," by Sir Cecil J. B. Hurst. 


Jurisprudence Francaise en, Matière de Prises Maritimes. Paris: A. Pedone. 
Part I, 1916, pp. 272, 10 fr.; Part II, 1919, pp. 273-496, lxiv. i 
Jurisprudence Britannique en Matière de Prises Maritimes. ^ Paris: Rous- 
seau & Co. Part I, 1918, pp. 198, lxxx, 15 fr.; Part II, 1922, pp. 199- 
457, lxxxi-exv.. 22 fr. 50. el 
` Jurisprudence Italienne en Matiére de Prises Maritimes. Paris: Rousseau & 
Co. Part I, 1918, pp. lxiv, 224, 15 fr.; Part II, 1921, pp. 1xv-1Ixxix, 
225-523. 22 fr. 50. 
Jurisprudence Allemande en M atiére de Prises Maritimes. Paris: Rousseau & 
Co. Part 1,1922, pp. 197, 25 fr.; Part II, 1924, pp. 103-329, xxxiv. 25 fr. 
` In 1916, M. Paul Fauchille undertook the publication in French of the 
prize decisions rendered duririg the World War by the high courts in France, 
' Great Britain, Italy and Germany. The decisions have been translated into 
French and published in parts as above listed. ` : 
Accompanying the texts of the decisions, there are printed the texts of 
official documents relating to the subject of prize issued in the respective 
“countries during the war. These texts have Roman pagination. In the | 
preparation of the Eritish and Italian eases, M. Jules Basdevant appears as 
co-editor with M. Fauchille, and in the preparation of the German decisions, 
M. Charles de Visscher appears in that capacity. | - 
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La Cuarta Asamblea de la Liga de las Naciones. By Cosme dela Torriente, 
President of the Cuban Delegation and President of the Assembly. Ha- 
vana: Rambla, Bouza & Co., 1924. pp. 175. 


This volume gives a full seb of the work of the Fourta Assembly of the 
League of Nations, over which Sefior de la Torriente was elected to preside. 
The organization of the Assembly and of its committees is shown, with de- 

. tails of the sessions held by each committee and of the numerous subjects 
dealt with by them. The work of the Assembly itself is completely reported _ 
and a summary of each session is given. The text of all resolutions, deci- 
sions and recommendations is printed in full. There is also included Sefior 
de la Torriente’s address as President of the Assembly at the close of the 
sessions, September 29, 1923, and,the speeches made, at the banquet given 
in his honor by the Comité France-Amérique at Paris on the 25th of October, 
at which M. Raymond Poincaré presided. 

The present volume is the third which Sefior de la Torriente has written 
on the League of Nations. His first work dealt with the Second Assembly, ` 
and was entitled La Liga de las Naciones—Trabajos de la Segunda Asamblea 
(Havana, 1922, 259 pages), and last year he published at Havana a volume 
of over 500 pages on the activities of the League of Nations (Actividades de 
la Liga de las Naciones). 


. Arbitration Treaties among the American Nations to the Close of the Year 1910. 
Edited by William R. Manning. New York: Oxford University Press, 
American Branch. 1924. pp. xl, 472. $3.50. 


This compilation, issued by the Carnegie Endowment for International 
Peace, is designed to include not only all arbitration treaties, but also all 
arbitral clauses of other treaties which were signed between or among Amer- 
ican nations before the close of 1910 and duly ratified. The texts are in the’ 
English language. The 228 treaty engagements to arb-trate here set out 
afford a useful compendium of the effective activity of the principle of arbi- 
tration in the New World. Detailed alphabetical and chronological tables 
make the contents of the volume readily found. 


German White Book concerning the Responsibility of the Authors of the War. 
Translated by the Carnegie Endowment iur International Peace, Division 
of International Law. New York: Oxford University Press, American 

"Branch. 1924. pp. xv, 178. $2.00. 

This volume consists mainly of the document entitled German Observations 
on the Report of the Commission of the Allied and Associated Governments in the 
Responsibility of the Authors-of the War, which was prepared by a group of 
German scholars and publicists and transmitted by Count Brockdorff- 
Rantzau, May 28, 1919, to M. Clemenceau as President of the Peace Con- 
ference. The Endowment has added a serviceable list of official positions 
of the principal persons mentioned in the documents, ard an index. 
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Prdnmaty History of. the Armistice: Official Demei published by the Ger- 
man National Chancellery by Order of the Ministry of State. Translated by 
the Carnegie Endowment for International Peace, Division of Interna- 
tional Law. New York: Oxford University Press, American Branch. 
1924. pp. xii, 168. $2.00. 

This is also a German White Book, issued by the Republican Government 
of Germany in 1919, consisting of official German documents giving the 


various reasons which caused Germany to request an armistice from the.Prin- . 


cipal Allied and Associated Powers. The documents, which were taken 
from the archives of the German Foreign Office and from the Imperial Chan- 
cellery, cover the period between August 14 and November 11, 1918, and 
consist of the conferences and the deliberations that took place between the 
German Government and the Supreme Army Command after the latter had 
come to the conclusion, owing to the military reverses of July and August 
1918, that German victory was no longer possible. 


The Journa has received from the publishers; Rousseau & Company, 
Paris, a brochure ir. French of 66 pages entitled Le nouveau droit interna- 
tional public et sa codification en Amérique, by Alejandro Alvarez. It is a 
detailed syllabus of the contents of a work under that title in two volumes 
which Dr. Alvarez mtends to bring out and present to the meeting of the 
American jurists in Rio de Janeiro in 1925 for the purpose of codifying inter- 
national law.’ Dr. Alvarez was a delegate of Chile to the Fourth and 
Fifth Panamerican Conferences, and of Ecuador to the meeting of American 
jurists in 1912 for the codification of international law. 


La Codificación del Derecho Internacional en América, Trabajos de la Tercera 

Comisión de la Asamblea de Jurisconsultos reunida en Santiago de Chile. 

-By Alejandro Alvarez. Santiago de Chili: Imprenta Universitaria, 1923. 

This quarto volume of 144 pages is the second of a publication under the 
general title Quinta Conferencia Internacional Americana and consists of an 
historical sketch of tae codification of international law in America from the 
Congress of Panama in 1826 to the present time, including the texts of the 
five projects provisicnally approved by the Third Commission of the Fifth 
International American Conference of which Dr. Alvarez was the reporter 
(ponente), as well as cther projects Adyocaien by bim and a plan for the codi- 
fication of international law. 


BOOKS RECEIVED.! 


Anglo-American Relctions during the Spanish-American War. By Bertha 
Ann Reuter, Associate Professor in Wesleyan College, Georgia. New 
York: The MacMillan Company. 1924. pp. viii, 208. $1.75. i 


- 1 Mention here does not preclude an extended notice in a later issue of the JOURNAL. . 
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Au service des Prisonniers de Cie 1914-1919. By. A. d'Anthoüuard: 
- Paris: Librairie Bloud & Gay. 1924. pp. vii, 239. 


Les Bombardements Aériens. By J, Bouruet-Aubertot. Paris: Les Presses ` 
Universitaires de France. 1923. pp. 102. .5 fr. - 


Don Manuel Eduardo de Gorostiza y la Cuestion de Texas. By Antonio dela - . 


Pefia y Reyes. Mexico: Publicaciones de la Secretaria: de Relaciones 
"Exteriores. 1924. pp. 206. 


L’ Entrée de la Suisse dans la Société des Nations. By William E. Rappard. 
Geneva: 8. A. des. Éditions Sonor. 1924. pp. iv, 81. 


Les Finances de la Société des Nations. By H.-F. A. Véllmar. The Hague: . 
Martinus Nijhoff. 1924. pp. xii, 116. 


Le Droit des Armoiries. Essai de Systématisation et de Construction 
Théorique. By Pierre J. Nisot. Brussels: P. Dyknians, 1924. pp. 189. 


Le Droit International des Communications. Cours professé à l'Institut des . 
Hautes Etudes Internationales de Paris (1921 et 1923). By Charles de 
Visscher. Ghent: Librairie Moderne, A. Buyens. Paris: ‘A. Rousseau. 

pp. 151. 


Citizenship. By W. H. miw Vice-Chancellor of Sheffield ‘University. 
New York: Oxford University’ Press eens Branch), ee pp. x, 
240. $2.00. 


. Le Droit Pénal de la Rhénanie Oeri By Pierre Huguet. Paris: Les 
"Presses Universitaires de France. 1923. pp. 247. l 


` Immunity of State Ships: As a contribution towards unification of the jaw on . 
the subject. By Dr. N. Matsunami, Professor of Tokyo University. 
`’ London: Richard Flint & Company. 1924. pp.xv, 208. ' 


I nternational Law for Naval Officers. By Commander C. C. Soule and Lieu- 
tenant Commander C. McCauley. a a Naval Institute. 1923. 
` pp. 183. 


: Legislacion Internacional del Aire. By Tala Machado. Habana: Imprenta 
“El Siglo XX". 1923. pp. 27. eT 


The Monroe Doctrine Centenary. Addresses delivered at the Brazilian Soci- - 

ety of International Law's solemn session, on 2 December 1928, in com- 
. memoration of the first centenary of President James Monroe’s declaration 
` of principles. Rio de Janeiro: Typ. do Jornal do Commercio, de Rodri- 
gues & C. 1924. pp. 68. 


‘The Neutral I nvestigation of the Causes of Wars. By ‘Herman Harris Aall. 
Kristiania: Herman Harris Aall. 1923. pp. 161, xiv. l 
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A New American Commercial Policy. By Wallace McClure. New York: 
` Columbia University. 1924. pp. 397. $4.00. 


` New Governments of Central Europe. By Malbone W. Graham, Jr., Univer- 
sity of Texas, assisted by Robert C. Binkley, Stanford University. New: 
York: Henry Holt ànd Co. 1924. pp. x, 683. 


` L’Ordinamento Politico e Giuridico della Repubblica di San Marino e la sua 
Situazione Internazionale: By Professor A. Sottile. San Marino: Arti 
Grafiche Sammariresi. 1923. pp. 36. 


Our Foreign Affairs. By Paul Scott Mowrer. New York: E. P. Dutton & 
Co., 1924. pp. xii, 348. $3.50. 


Prisoners of War. Tsy’ Herbert C. Fooks? Federalsburg, Maryland: J. W. 
Stowell Printing Co., 1924. pp. xxiv, 456. il 


Problem of the Paciñc and the New Policies of Bolivia. By Luis Barros 
Borgoño, together with two juridical reports by John W. Davis. Balti- 
more: The Sun Job Printing Office. 1924. pp. vii, 191. 


La Procédure de Compensation: Contribution a la Critique du Traité de 
Versailles et de scn Exécution. By Dr. Arthur Nussbaum. Tübingen: 
J. C. B. Mohr (Peul Siebeck). 1923. pp. 48. . 


Raw Materials and Foodstuffs in the Commerical Policies of Nations. By 
William S8. Culbertson. Philadelphia: The American Academy of d 
ical and Social Science. 1924. pp. v, 298. 


The Reasonableness of the Law: The Adaptability of Tegal Sanctions to the 
Needs of Society. By Charles W. Bacon and Franklyn S. Morse, with an 
Introduction by James A. Woodburn. New York: G. P. udin: 8 Sons. 
1924. pp. xii, 400. 


Die Satzung des Vélkerbundes. By Walther Schücking EN Hans Wehberg. 
Berlin: Verlag von Franz Vahlen. 1924. pp. xxvii, 794. 


A Short History of International Intercourse. By C. Delisle Burns. New . 
: York: Oxford Uriversity Press (American Branch), 1924. pp. 159. 


. INDEX 


(Abbreviations: Ad., address; BR., book review; BN., book note; CN., current note; Ed., 
editorial comment; JD., judicial decision; LA.; leading article.] 


Abyssinia. Admission to League of Nations. . 442, 444, 456. 

Acteon, The, 2 Dods. 48. Cited. 500. 

Advice and consent of Senate in treaty-making, 1789-1901. 459. 

Advisory Committee of Jurists (Hague, 1920). _ Recoinmendations on international law 

codification. Quoted. 272. : 

. Advisory Opinions of Permanent Court of International Justice. M.O.Hudson. -LA. 25. 
Aerial warfare. Proposed rules (of Jurists Corumfssion). J. W., Garner. LA. 56. 
Afghanistan. Reasons for nonmembership in League of Nations. 448. 

Africa, Partition and Colonization of. Sir Charles Lucas. BR. 209. 

‘African Questions at the Paris Peace Conference. G. L. Beer. BR. 375. 

Agent general for reparation payments. Dawes report, 420; London agreement, 707, 711. 
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Albania. Admission to League of Nations. 448, 455. 
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Cropping.contract with Japanese. Webb v. O'Brien, 263 U. s. 313, JD. 354. 

Leasing agricultural linds to Japanese. Porterfield v. Webb, 263 "v. S. 225, J D. 344; 
Terrace v. Thompson, 263 U. S. 197, JÚ. 346. . 

Stock in agricultural sompany sold to Japanese. Frick v. Webb, 263 U. S. 326, JD. 
359; Scott, J. B. CN. 125. 

Alien Property Custodian. Sales of enemy private property. E.M. Borchard. Ed. 530. 

Aliens, immigration of, into United. States. Quota provisions of the Act of 1924, A. 
Warner Parker. LA. 738. 

Alvarez, Alejandro. Le nouveau droit international piblic, BN. 871; La Codifieación del 
Derecho Internacional en América, BN. 871. 

Alverstone, Lord Chief Justice. Quoted on writers as evidence of intdrustiona) law. 275. 

> Amendment of treaties by the Senate, 1789-1901, 459; lists of, 478, 481. 

. American army of occupation costs involved in Dawes report. 434. 

American-British Claims Arbitration Tribunal: Fiji Land Claims, JD. 814; G. R. Burt, 
JD. 814; B. R. Henry, JD. 821; J. B. Williams, JD. 827; I. M. Brower, JD. 832; 
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Jurisdietion of claims under liquor treaty. 304. 
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Invitation to attend PáncAineticdn Scientific Congress. 321. 
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875 


io 
876 .. THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Amory concession in Costa Rica, Great Britain v. Costa Rica. JD. 147. 

Ancient world, History of international law in the. S. A. Korf. LA. 246. 

Andrews, Arthur I., Dennis, The Foreign Policies of Soviet Russia. BR: 640. 

Angora National Pact of Turkey. 237, 696, 701, 708. 
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Armaments regulations on admission to League of Nations. 455. 
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Baudry-Lacantinerie et Houques-Fourcade. Traité théorique et pratique de droit civil. 

. Quoted. 418. í 

Beer, George Louis. African questions at the Paris Peace Conference. BR. 375. 
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TREATY WITH TURKEY AND OTHER INSTRUMENTS SIGNED 
AT LAUSANNE JULY 24, 1923! 


FINAL ACT ^ 


The Governments of the British Empire, France and Italy, in agreement 
with the Government of Japan, being desirous of finally r2establishing peace 
in the East, and haying invited on the one hand Greece, Roumania, the 
Serb-Croat-Slovene State, and also the United States of America, and on the 
other hand Turkey, to examine together the arrangements by which a re- 
sult equally desired by all the nations might be achieved; 

And considering further that among the subjects falling to be dealt with 
^ by this conference the question of the Straits ought to be specially examined, 
Bulgaria and Russia, as littoral Powers of the Black Sea, being invited to 
participate in the negotiations and the decis: ons to be tazen; 

And having decided that Belgium and Po" ugal should be allowed to take 
part in the discussion on the economie and sinancial questions which arose 
. for those two Powers from the state of war in the East; 

' In consequence the delegates hereafter mentioned met at Lausanne: : 

Fon Tax BRITISH EMPIRE: A 

The Most Honorable George Nathaniel, Marquess Curzon of Kedleston, 
K.G., G.C.S&.L, G.C.LE., Secretary of State for Foreign Affairs; 

The Right Honorable Sir Horace George Montagu Rumbold, Baronet, 
G.C.M.G., High Commissioner at Constantinople; ` 

For FRANCE: 

M. Camille Barrére, Ambassador of the French Republic to His Majesty 
-the King of Italy, Grand Cross of the National Order of the Legion 
of Honor; ` wa 

M. Maurice Bompard, Senator, nre of France, Grand Officer 
of the National Order of the Legion of Honor; 

General Maurice Pellé, Ambassador of France, High Commissioner of 
the Republi in the East, Grand Officer of the National Order of the 
Legion of Honor; 

For Iraty: 

The Honorable Marquis Camillo Garroni, Senator of the Kingdom, 
Ambassador of Italy, High Commissioner at Constantinople, Grand 
Cross of the Orders of Saints Maurice and Lazarus, and of the Crown 
of Italy; 

i British Treaty Series, No. 16 (1923). Space permits printing orly a part of these docu- 
ments in the present SUPPLEMENT. The remainder will be printed in the next issue.—Ep. 
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M. Giulio Cesare Montagna, Envoy Extraordinary and Minister Pleni- 
potentiary at Athens, Commander of the Order of Saints Maurice 
and Lazarus, Grand Officer of the Crown of Itely;: "e 

For JAPAN: l 

Baron Hayashi, Junii, First Class of the Order of the Rising Sun, Am- 
bassador Extraordinary and Plenipotentiary at London; 

Mr. Kentaro Otchiai, Jusammi, First Class of the Order of the Rising 
Sun, Ambassador Extraordinary and Plenipotentiary at Rome; 

Fon GREECE: 

M. Eleftherios K. Veniselos, formerly President of the Council of Miùis- ` 
ters, Grand Cross of the Order of the Savior; 

M. Demetrios Caclamanos, Minister Plenipotentiary at London, Com- 
mander of the Order of the Savior; ` 

For ROUMANIA: - 

M. Ion G. Duca, Minister for Foreign Affairs; 

M. Constantine I. Diamanday, Minister Plenipotentiary; 

M. Constantine Contzesco, Minister Plenipotentiary; 

For THE Sxns-CnoAT-SLOVvENE STATE 

M. Montchilo Nintchitch, Minister for Foreign Affairs; 

M. Miroslav Spalaikovitch, Envoy Extraordinary and Minister Pleni- 
potentiary at Paris; 

M. Milan Rakitch, Baroy Extraordinary and Minister Plenipotentiary 
at Sofia; 

Dr. Milutin Yovanovitch, Envoy Extraordinary and Minister Pleni- 
potentiary at Berne; 

For THE UNITED STATES or AMERICA: 

The Honorable Richard Washburn Child, Ambassador of the United 
States at Rome; 

Rear Admiral Mark L. Bristol, High Commissioner: of the United Biates 
` at Constantinople; 

'The Honorable Joseph C. Grew, Minister of the United States at: Borne; 

For TURKEY: : 

Ismet Pasha, Minister for Foreign Affairs, Deputy for Adrianon? 

Dr. Riza Nour Bey, Minister for Health and for Publie Assistance," 
Deputy for Sinope; 

Hassan Bey, formerly Minister, Deputy for Trebizond; 

For BULGARIA: 

M. Alexander Stamboliisky, President of the Council, Minister for 
Foreign Affairs; 

M. Dimitri Stancioff, Doctor of Law, Envoy Extraordinary and Minis- 
ter Plenipotentiary at-London, Grand Cross of the Order of Saint 
Alexander; 

M. Kosta Todoroff, Envoy Extraordinary and Minister PEDDOORUANS 
at Belgrade; 


OFFICIAL DOCUMENTS 3 


Subsequently: 
M. Bogdan Morphoff, formerly Minister of Railways, Posts and Tele- 
graphs; 

For RUSSIA: 

M. George V. Chicherin; 
M. Christian G. Rakovsky; 
M. Polikarp G. Mdivani; 
M. Watzlaw W. Vorowski; 
‘For BzLGIUM:: 
M. F. Peltzer, Officer of the Order of Leopold, Envoy Extraordinary and 
Minister Plenipotentiary | at Berne; 
For PORTUGAL: œ 
M. Antonio Maria Bartholomew Keselin: Envoy Extraordinary and 
Minister Plenipotentiary at Berne, Commander of the Order of Saint 
James and the Sword. 

As the result of meetings held between the 20th November, 1922, and the 
24th July, 1923, during which certain other Powers had the opportunity of 
presenting their views on the questions which they considered of interest to 
themselves, the instruments hereafter mentioned have been drawn up:— 

I. Treaty of peace, signed the 24th July, 1923. 
IL. Convention respecting the régime of the Straits, sined the 24th 
July, 1823. 
III. Convention respecting the Thracian frontiers, deed the 24th 
July, 1928. 
IV. Convention respecting conditions of residence and business and 
jurisdiction, signed the 24th July, 1923. 
V. Commercial convention, signed the 24th July, 1923. 
VI. Convention respecting the exchange of Greek and Turkish popu- 
. lations, and protocol, signed the 30th January, 1923. 
VII. Greco-Turkish agreement on the restitution of interned civilians . 
and the exchange of prisoners of war, signed the 30th January, 
1923. 
VIII. Amnesty declaration, and protocol, signed the 24th July, 1923. 
IX. Declaration relating to Moslem Popes in Greece, signed the ` 
24th July, 1923. 
X. Declaration relating to sanitary matters, signed the 24th July, 1923. 
XI. Declaration relating to the administration of justice, signed the 
24th July, 1923. 
XII. Protocol relating to certain concessions granted in the Ottoman 
Empire, and declaration, signed the 24th July, 1923. 

XIII Protocol relating to the accession of Belgium and Portugal to cer- 
tain provisions of instruments signed at Lausanne, and declara- 
tions of these two Powers concerning such accession, signed the 
24th July, 1923. 
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XIV. Protocol relating to the evacuation of the Turkish territory occu-. 
pied by the British, French and Italian forces, and declaration, 
signed the 24th July, 1923. 
-XV. Protocol relating to the Karagatch territory and to the islands of - 
' Imbros and Tenedos, signed by the British Empire, France, 
#3 Italy, Japan, Greece and Turkey on the 24th July, 1923. 
XVI. Protocol, signed on the 24th July, 1923, relating to the treaty, con- 
cluded at Sévres between the Principal Allied Powers and Greece 
on the 10th August, 1920, concerning the protection of minorities’ 
in Greece, and to the treaty relating to Thrace concluded on the ` 
same day between the same Powers. 
XVII. Protocol relating to signature by the Serb- Croat-Slovene State, 
signed the 24th Juiy, 1923. 
The originals of the above-mentioned instruments, as wéll as of the present 
act, shall remain deposited in the archives of the Government of the French , 
Republic, and certified copies of each shall be delivered by that Govern- 
ment to the Powers which signed or acceded or adhered to it, as the case may 
be, and also to the Powers which signed the Treaty of Peace. 
^. In faith whereof the undersigned have signed and sealed the present act. 
Done at Lausanne, the 24th July, 1923, in a single copy. 


- [r.s.] 
[r.s.] 
[r.s.] 
[r.s.] 
[r.s.] 
[r.s.] 
[r.s.] 
' [n.s.] 


has existed in the East since 1014, 


Horace RUuMBOLD. 
PELLA. 

GARRONI. 

G. C. MONTAGNA. 
K. OTCHIAI. 

E. K. VENISELOS. 


Const. DIAMANDY. 
Constr. CoNTZESCO. 


[r.s.] 
[r.s.] 
[r.s.] 
[r.s.] 
[r.s.] 
[r.s.] 
[r.s.] 


M. Ismet. 

Dr. Riza Nor. 

HASSAN. 

B. MorpHorr. 

STANCIOFF. 

FERNAND PELTZER. 

A. M. BARTHOLOMEU FERREIRA. 


I. TREATY OF PEACE 


The British Empire, France, Italy, Japan, Greece, Roumania and the. 
Serb-Croat-Slovene State, of the one part, and Turkey, of the other part; 
Being united in the desire to bring to a final close the state of war which 


Being anxious to reestablish the relations of friendship and commerce 
which are essential to the mutual well-being of their respective peoples, 
And considering that these relations must be bad on respect for the inde- 


pendence and sovereignty of states, 


Have decided to conclude & treaty for this purpose, and have appointed as 
their plenipotentiaries: 
His Masesty THE KING OF THE Uneren Kinepom or Great BRITAIN 
AND IRELAND AND OF THE BRITISH DoMINIONS BEYOND THE SEAS, EMPEROR 


or INDIA: 
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The Right Honorable Sir Horace George Montagu Rumbold, Baronet, 

G.C.M.G., High Comm: ssioner at Constantinople; 
THE PRESIDENT oF THE FEg'wcH REPUBLIC: 

General Maurice Pellé.. ambassador of France, High Commissioner of 
the Republic in the fest, Grand Officer of the National Order of the 
Legion of Honor; E 

His MAJESTY THE Kine or ITALY: 

The Honorable Marquis Camillo Garroni, Senator of the Kingdom, 
Ambassador of Italy, High Commissioner at Constantinople, Grand 
Cross of the Orders of Saints Maurice and Lazarus, and of the Crown 
of Italy; 

M. Giulio Cesare Montagna, Envoy &xtraordinary and. Minister Pleni- 
potentiary at Athens, Commander of the Orders of Saints Maurice 
and Lazarus, Grand Officer of the Crown of Italy: 

His MAJESTY TH EMPEROR OF JAPAN: 

Mr. Kentaro Otchiai, Jusammi, First Class of the Order of the Rising 

Sun, Ambassador Extraordinary and Plenipotentiary at Eome; 
His MAJESTY THE Kine OF THE HELLENES: 

M. Eleftherios K. Veniselos, formerly President of the Council of Minis- 
ters, Grand Cross of the Order of the Savior; 

M. Demetrios Caclamanos, Minister Plenipotentiary at London, Com- 
mander of the Order of the Savior; 

His Maszsty THE Kine or ROUMANIA: 

M. Constantine I. Diamandy, Ministe> Plenipotentiary; 

M. Constantine Contzesco, Minister Plenipotentiary; 

His MAJESTY THE Kine OF THE SERBS, THE CROATS AND THE SLOVENES: 

Dr. Miloutine Yovanovitch, Envoy Extraordinary and Minister Pleni- 
potentiary at Berne; 

THE GOVERNMENT OF THE GRAND NATIONAL ASSEMBLY OF TURKEY: 

Ismet Pasha, Minister for Foreign Affairs, Deputy for Adrianople; 

Dr. Riza Nour Bey, Minister for Health and for Public: epaite das, 
Deputy for Sinope; 

Hassan Bey, formerly Minister, Deputy for Trebizond; 

Who, having procuced their full powers, found in good and due form, 
have agreed as follows:— — 


Pars I.—PonrricAL CLAUSES 


ARTICLE 1 
. From the coming into force of the present treaty, the state of peace will 
be definitely reestablished between the British Empire, France, Italy, Japan, 
Greece, Roumania and the Serb-Croat-Slovene State of the one part, and 
Turkey of the other part, as well as between their respective nationals. 
Official relations will be resumed on both sides and, in the respective terri- 
tories, diplomatie and consular representatives will receive, without preju- 
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dice to such agreements as may be condlüded'i in the future, treatment in ac- 
cordance with the general principles of international law. 


SECTION I 
1. TERRITORIAL CLAUSES 


ARTICLE 2 


Tou the Black Sea to the ZEgean the frontier of Turkey is laid down as 
follows (see map No. 1).* 
(1) With Bulgaria: 

From the mouth of the River iw to the River Maritza, the point 
of junction of the three frontiers of Turkey, Bulgaria and Greece: 

The southern frontier of Bulgarta as at present demarcated; 
(2) With Greece: 

Thence to the confluence of the Arda and the Maritza: 

the course of the Maritza; 

then upstream along the Arda, up to a point on that river to be deter- 
mined on the spot in the immediate neighborhood of the village of Tehórek- 
"Keuy: 
` the course of the Arda; 

thence in a south-easterly direction up to a point on the Maritza, 1 kilom. 
below Bosna-Keuy: 

a roughly straight line leaving in Turkish territory the village of Bosna- 


* Keuy. The village of Tchérek-Keuy shall be assigned to Greece or to Tur- 


key according as the majority of the population shall be found to be Greek 
or Turkish by the commission for which provision is made in Article 5, the 
population whieh has migrated into this village after the 11th October, 
1922, not being taken into account; 
thence to the /Egean Sea: 
the course of the Maritza. 


ARTICLE 3- : 
From the Mediterranean to the frontier of Persia, the frontier of Turkey 


` is laid down as follows: 


(1) With Syria: 

- The frontier described in Article 8 of the Franco-Turkish agreement of 
the 20th October, 1921; 

(2), With Iraq: 

The frontier between Turkey and Iraq shall be laid down in friendly ar- 
-rangement to be concluded between Turkey and Great Britain within nine 
months. 

In the event of no agreement being reached between the two govern- 
ments within the time mentioned, the dispute shall be referred to the Council 
of the League of Nations. 


?'Omitted from this SUPPLEMENT. 
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The Turkish and British Governments reciprocally undertake that, pend- 
ing the decision to be reached on the subject of the frontier, no military or 
other movement shall take place which might modify in any way the present 
state of the territories of which the final fate will depend upon that decision. 


ARTICLE 4 


The frontiers described by the present treaty are traced on the one in a 
million maps attached to the present treaty. In case of divergence between 
the text and the map, the text will prevail. 


ARTICLE 5 


A boundary commission will be appointed to trace on the ground the fron- 
tier defined in Article 2 (2). This commission will be composed of represen- 
tatives of Greece and of Turkey, each Power appointing one representative, 
and a ‘president chosen by them from the nationals of a third Power. 

They shall endeavor in all cases to follow as nearly as possible the descrip- 
tions given in the present treaty, taking into account as far as possible ad- 
ministrative boundaries and local economic interests. 

The decision of she commission will be taken by a majority and shall be 
binding on the parties concerned. 

The expenses of the commission shall be borne in equal shares by the par- 
ties concerned. 


ARTICLE 6 : 


In so far as concerns frontiers defined by a waterway as distinct from its 
banks, the phrases “course” or “channel” used in the descriptions of the 
present treaty signify, as regards non-navigable rivers, the median line of the 
waterway or of its principal branch, and, as regards navigable rivers, the 
median line of the principa" channel of navigation. It will rest with the 
boundary commission to specify whether the frontier line shall follow any 
changes of the course or channel which may take place, or whether it shall 
be definitely fixed by the position of the course or channel at the time when 
the present treaty comes into force. 

In the absence of provisions to the contrary, in the present treaty, islands 
and islets lying wishin three miles of the coast are included within the fron- 
tier of the coastal state. 


ARTICLE 7 


The various stazes concerned undertake to furnish to the boundary com- 
mission all documents necessary for its task, especially authentic copies of ` 
agreements fixing existing or old frontiers, all large scale maps in existence, 
geodetic data, surveys completed but unpublished, and information con- 
cerning the changes of frontier watercourses. The maps, geodetic data, and 

' surveys, even if unpublished, which are in the possession of the Turkish 
authorities, must be delivered at Constantinople with the least possible de- 
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day from the coming into force of the present treaty to the president of the 


' commission. 


The states concerned also undertake to instruct the local authorities to 
communicate to the commission all documents, especially plans, cadastral 
and land books, and to furnish on demand all details regarding property, 
existing economic conditions and other necessary information. 


ARTICLE 8 " 


The various states interested undertake to give every assistance to the 
' boundary commission; whether directly or through local authorities, in - 
everything that concerns transport, accommodation, labor, materials (sign 
posts, boundary pillars) necessary for the accomplishrnent of its mission. 
‘In particular, the Turkish Government undertakes to furnish, if required, 
D^ technieal personnel necessary to assist the boundary commission in the 
accomplishment of its duties. 


ARTICLE 9 


The various states interested undertake to safeguard the trigonometrical 
points, signals, posts or frontier marks erected by the commission. 


ARTICLE 10 


Thé pillars will be placed so as to be-intervisible. They will be numbered, 
‘and their position-and their number will be noted on a cartographic docu- 


ment. 
ARTICLE 11 


The protocols defining the boundary and the maps and documents at- 
tached thereto will be made cut in triplicate, of which two copies will be 
forwarded to the governments of the limitrophe states, and the third to the 
Government of the French Republic, which will deliver authentic copies to 
me Powers who sign the present treaty. 


5 ARTICLE 12 


~The decision taken on the 13th February, 1914, by the Conference of 
“Tondon, i in virtue of Articles 5 of the Treaty of London of the 17th-30th 
May, 1913, and 15 of the Treaty of Athens of the 1st-14th November, 1913, 
which decision was communicated to the Greek Government on the 13th 
February, 1914, regarding the sovereignty of Greece over the islands of the 
Eastern Mediterranean, other than the islands of Imbros, Tenedos and 
Rabbit Islands, particularly the islands.of Lemnos, Samothrace, Mytilene, 
Chios, Samos and Nikaria, is confirmed, subject to the provisions of the - 
present treaty respecting the islands placed under the sovereignty of Italy 
which form the subject of Article 15.. 

Except where a provision to the contrary is contained in the present 
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— the islands situated at less than three miles from the Asiatic coast 
remain under Turkish sovereignty. 


ARTICLE 13 


With a.view to ensuring the maintenance of peace, the Greek Government 
undertakes to observe the following restrictions in the islands of Mylene, 
Chios, Samos and Nikaria: 

(1) No naval base and no fortification will be established in the said 
islands. 

(2) Greek military aircraft will be forbidden to fly over the territory of 

the Anatolian coast. Reciprocally, the Turkish Government will forbid 
` their military aircraft to fly over the said jslands. 

(8) The Greek military forces in the said islands will be limited to the 
normal contingent called up for military service, which can be z;rained on the 
spot, as well as to a ferce of gendarmerie and police in proportion to the force 
of gendarmerie and police existing in the whole of the Greek territory. 


ARTICLE 14 


The islands of Imbros and Tenedos, remaining under Turkish sover- 
eignty, shall enjoy a special administrative organization composed of local 


elements and furnishing every guarantee for the native non-Moslem popula- ` 


tion in so far as concerns local administration and the protection of person 
and property. The maintenance of order will be assured therein by a police 
force recruited from amongst the local population by the local administra- 
tion above provided for and placed under its orders. 

The. agreements which have been, or may be, concluded between Greece 
and Turkey relating to the exchange of the Greek and Turkish populations 
will not be applied to the inhabitants of the islands of Imbros and Tenedos. 


ARTICLE 15 


. Turkey renounces in favor of Italy all rights and title over the following 
islands: Stampalia (Astrapalia), Rhodes (Rhodos), Calki (Kharki), Scar- 
panto, Casos (Cassa), Piscopis (Tilos), Misiros (Nisyros), Calimnos (Kalym- 
nos), Leros, Patmos, Lipsos (Lipso), Simi (Symi), and Cos (Kos), which are 
now-occupied by Italy, and the islets dependent thereon, and also over the 
island of Castellorizzo (see map No. 2). 3 ` 


Apnea 16. 


Turkey hereby renounces.all rights and title whatsoever over or respecting 
the territories situated outside the frontiers laid down in the present treaty 
and the islands other than those over which her sovereignty :s recognized by 
the said treaty, the future of these territories and islands be-ng settled or to 
be settled by the parties concerned. 

3 Omitted from this SUPPLEMENT. 


10 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


` The provisions of the present article do not prejudice any special arrange- ` 
ments arising from neighborly relations which have been or may be con- 
cluded between Turkey and any limitrophe countries. 


ARTICLE 17 


“The renunciation by Turkey of all rights and titles over Egypt and over 
` the Soudan will take effect as from the 5th N ovember, 1914. 


ARTICLE 18 


Turkey is released from all undertakings and obligations in regard to the 
'Ottoman loans guaranteed on the Egyptian tribute, that is to say, the loans 
of 1855, 1891 and 1894. The apnual payments mad2 by Egypt for the 
‘service of these loans now forming part of the service of the Egyptian Public 
Debt, Egypt is freed from all other obligations relating to the Ottoman 
Public Debt. 

ARTICLE 19 


~ . Any questions arising from the recognition of the State of Egypt shall be 
settled by agreements to be negotiated subsequently in a manner to be de- 
‘termined later between the Powers concerned. The provisions of the present 
"treaty relating to territories detached from Turkey under the said treaty will 
mot apply to Egypt. , 
- ARTICLE 20 


Turkey hereby recognizes the annexation of Cyprus proclaimed by’ thé 
‘British Government on the 5th November, 1914. : 


ARTICLE 21 


. Turkish nationals ordinarily resident in Cyprus on the 5th November, 
1914, will acquire British nationality subject to the conditions laid down in 
the local law, and will thereupon lose their Turkish nationality. They will, 
‘however, have the right to opt for Turkish nationality within two years from ` 
the coming into force of the present treaty, provided that they leave eee 
within twelve months after having so opted. ` 

Turkish nationals ordinarily resident in Cyprus on the coming into force 
` of the present treaty who, at that date, have acquired cr are in process of 
acquiring British nationality, in consequence of a request made in accord- 
ance with the local law, will also thereupon lose their Turkish nationality. 

It is understood that the Government of Cyprus will be entitled to refuse 
British nationality to inhabitants of the island who, being Turkish nationals, 
had formerly acquired another nationality without the consent of the Turk- 
ish Government. m 

AnTICLE 22 


Without prejudice to the general stipulations of Article 27, Turkey hereby 
' meeognizes the definite abolition of all rights and priv:leges: whatsoever. 


e. 
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sud She enjoyed in Libya under the Treaty of Lausanne of the 18th Octo- 
ber, 1912, and the instruments connected tierewith. 


2. SPECIAL PROVISIONS 


Ż RTICLE 23 r 


The high eonteadting parties are agreed to r-eognize and declare the prin- 
ciple of freedom of transit and of navigation, by sea and by air, in time of 
peace as in time of war, in the strait of the Dardanelles, the Sea of Marmora 
and the Bosphorus, as prescribed in the separate convention signed this day, 
regarding the régime of the Straits. This convention will have the same 
force and effect in so*far as the presents high contracting parties are con- 
cerned as if it formed part of the present treaty. 


ARTICLE 24 


The separate convention signed this day respecting the régime for the 
frontier described in Article 2 of the present treaty will have equal force and 
effect in so far as the present high contracting parties are concerned as if it 
formed part of the present treaty. 


^ ARTICLE 25 


Turkey undertakes to recognize the full force of the treaties of peace and 
additional conventions concluded by the other contracting Powers with the 
Powers who fought on the side of Turkey, and to recognize whatever dis- 
position have been or may be made concerning the territories of the former 
German Empire, of Austria, of Hungary and of Bulgaria, and to recognize 
the new states within their frontiers as there laid down. 


ARTICLE 26 


Turkey hereby recognizes and accepts the frontiers of Germany, Austria, 
Bulgaria, Greece, Hungary, Poland, Roumania, the Serb-Croat-Slovene 
State and the Czechoslovak State, as these frontiers have been or may be 
determined by the treaties referred to in Article 25 or by any supplementary 
conventions. : 


ARTICLE 27 


No power or jurisdiction in politieal, legislative or administrative matters 
shall be exercised outside Turkish territory by the Turkish Government or 
authorities, for any reason whatsoever, over the nationals of a territory 
placed under the scvereignty or protectorate of the other Powers signatory 
of the present treaty, or over the nationals of a territory detached from 
Turkey. i 

It is understood that the spiritual attributions of the Moslem religious 
authorities are in no way infringed. 
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ARTICLE 28 


` Each of the high contracting parties hereby accepts, in so far as it is con- 
cerned, the complete abolition of the capitulations in Turkey in every resp2ct. 


ARTICLE 29- 


Moroccans, who are French nationals (ressortissants) and Tunisians shall 
enjoy in Turkey the same treatment in all respects as other French nationals 
(ressortissants). | - 

Natives (ressortissants) of Libya shall enjoy in Turkey the same treatment 
in all respects as other Italian nationals (ressortissants). 

The stipulations of the present article in no way prejudge the nationality 
of persons of Tunisian, Libyan and Moroccan origin ‘established in Turkey. 

Reciprocally, in the territories the inhabitants of which benefit by she. 
stipulations of the first and second paragraphs of this article, Turkish 2a- 
tionals shall benefit by the same treatment as in France and in Italy re- 
spectively. 

The treatment to which merchandise ingcns in or destined for the 
territories, the inhabitants of which benefit from the stipulations of the first. - 
paragraph of this article, shell be subject in Turkey, and, reciprocally, thé 
treatment to which merchandise originating ir or destined for Turkey shall 
. be subject in the said territories shall be ERUMed by agreement between the 
French and Turkish Governments. 


- a’ 


SECTION IL—NATIONALITY 
ARTICLE 30 


Turkish subjects habitually resident in territory which in accordance with 
the provisions of the present treaty is detached from Turkey will become 
ipso facto, in the conditions laid down by the local law, nationals of the state 
to which such territory is transferred. : 


ARTICLE 31 


Persons over eighteen years of age, losing their Turkish nationality and 
obtaining ipso facto a new nationality under Article 30, shall be entitled. 
. within a period of two years from the coming into force of the present treaty 
to opt for Turkish nationality. . 


. ARTICLE 32 


Persons over eighteen years of age, habitually resident in territory de- 

tached from Turkey in accordance with the present treaty, and differing in 

- race from the majority of the population of such territory shall, within two 

years from the coming into force of the present vreaty, be entitled to opt fcr 

the nationality of one of the states in which the majority of the population is 

. of the same race as the person exercising the right to opt, subject to the cor- 
sent of that state. 
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ARTICLE 33 


Persons who have exercised the right to opt in accordance with the pro- 
visions of Articles £l: and 32 must, within the succeeding twelve months, 
transfer their place of residence to the state for which they have opted: 

They will be enti-led to retain their immovable property in the territory 
of the other state where they had their place of residence before exercising 
their right to opt. 

They may carry with them their movable property of every description. 
No export or import duties may be imposed upon them in connection with 
the removal of such property. - 


. ARTICLY 34 


Subject to any agreements which it may be necessary to conclude between 
the governments exercising authority in the countries detached from Turkey 
and the governments of the countries where the persons concerned are resi- 
dent, Turkish nationals of over eighteen years of age who are natives of a 
territory detached from Turkey under the present treaty, and who on its 
coming into force are habitually resident abroad, may opt for the nationality 
of the territory of which they are natives, if they belong by race to the ma- 
jority of the population of that territory, and subject to the ‘consent of the 
government exercising authority therein. This right of option must be ex- 
ercised within two years from the coming into force of the present treaty. 


ARTICLE 35 


The contracting powers undertake to put no hindrance in the way of the 
exercise of the right which the persons concerned have under the present 
treaty, or under the treaties of peace concluded with Germany, Austria, 
Bulgaria or Hungary, or under any treaty concluded by the said Powers, 
other than Turkey, or any of them, with Russia, or between themselves, to 
choose any other nationality which may be open to them. 


ARTICLE 36 


For the purposes of the provisions of this section, the status of a married 
woman will be governed by that of her husband, and the status of children 
under eighteen years of age by that of their parents. 


_ SECTION III. PROTECTION OF MINORITIES 


ARTICLE 37 


Turkey undertakes that the stipulations contained in Articles 38 to 44 shall 
be recognized as fundamental laws, and that no law, no regulation, nor official 
action shall conflict or interfere with these stipulations, nor shall any law, 
regulation, nor official action prevail over them. . 
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ARTICLE 38 


The Turkish Government undertakes to assure full and sale protec- 
tion of life and liberty to all inhabitants of Turkey without distinction of 
birth, nationality, language, race or religion. 

Allinhabitants of Turkey shall be entitled to free exercise, whether in pub- 
lic or. private, of any creed, religion or belief, the observance of which shall 
` not be incompatible with public order and good morals. 

Non-Moslem minorities will enjoy full freedom of movement and of emi- 
gration, subject to the measures applied, on the whole or on part of the terri- 
tory, to all Turkish nationals, and which may be taken by the Turkish Gov-. 
ernment for national defense, or for the maintenance of public order. 


e 
ARTICLE 39 


Turkish nationals belonging to non-Moslem minorities will enjoy the same 
civil and political rights as Moslems. 

All the inhabitants of Turkey, without distinction of regido; shall be 
equal before the law. 

Differences of religion, creed or confession shall T ude any Turkish 
national in matters relating to the enjoyment of civil or political rights, as, 
for instance, admission to public employments, ‘functions and honors; ór the 
exercise of professions and industries. 

No-restrictions shall be imposed on the free use by any Turkish national 
of any language in private intercourse, in commerce, religion, in the press, 
or in publications of any kind or at public meetings. 

Notwithstanding the existence of the official language, adequate facilities 
shall be.given to Turkish nationals of non-Turkish D wposet for the oral use of 
their own language before the courts. | 


ARTICLE 40 


Turkish nationals belonging to non-Moslem minorities shall enjoy the | 
same treatment and security in law and in fact as other Turkish nationals. 
In particular, they shall have an equal right to establish, manage and control 
at their own expense, any charitable, religious and social institutions, any 
schools and other establishments for instruction and education, with the 
right to use their own language and to exercise their own religion freely 
therein. 


ARTICLE 41 


As regards public instruction, the Turkish Government will grant in those 
' towns and districts, where a considerable proportion of non-Moslem na- 
tionals are resident, adequate facilities for ensuring that in the primary 
schools the instruction shall be given to the children of such Turkish nationals 
through the medium of their own language. This provision will not prevent’ 
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the Turkish Government from making the teaching of the Turkish language 
obligatory i in the said schools. 

In towns and districts where there is a considerable proportion of Turkish 
nationals belonging to non-Moslem minorities, these minorities shall be 
assured an equitable share in the enjoyment and application of the sums 
which may be provided out of publie funds under the state, municipal or. 
other budgets for educational, religious, or charitable purposes. 

'The sums in question shall be paid to the qualified representatives of the 
establishments and institutions concerned. 


ARTICLE 42 


"The Turkish Government undertakes to take, as regards non-Moslem 
` minorities, in so far as concerns their family law or personal status, measures 
permitting the settlement of these questions in accordance with the customs 
of those minorities. 

These measures will be elaborated by special commissions composed of 
representatives of the Turkish Government and of representatives of each 
of the minorities concerned in equal number. In case of divergence, the 
Turkish Governmen: and the Council of the.League of Nations will appoint 
in agreement an umpire chosen from amongst European lawyers. 

The Turkish Government undertakes to grant full protection to the 
churches, synagogues, cemeteries, and other religious establishments of the 
above-mentioned minorities. AH facilities and authorizazion will be granted . 
to the pious foundazions, and to the religious and charitable institutions of 
the said minorities at present existing in Turkey, and tke Turkish Govern- 
ment will not refuse, for the formation of new religious and charitable insti- 
tutions, any of the necessary facilities which are guaranteed to other private 
institutions of that nature. 


ARTICLE 43 


Turkish nationals belonging to non-Moslem minorities shall not be com- 
pelled to perform any aet which constitutes a violation of their faith or re- 
ligious observances, and shall not be placed under any disability by reason 
of their refusal to attend courts of law or to perform any legal business on 
their weekly day o? rest. 

This provision, however, shall not exempt such Turkish nationals from 
such obligations as shall be imposed upon all other Turkish nationals for the 
preservation of public order. 


ARTICLE 44 


Turkey agrees tnat, in so far as the preceding articles of this section affect 
non-Moslem nationals of Turkey, these provisions constitute obligations of 
international concern and shall be placed under the guarantee of the League . 
of Nations. They shall not be modified without the assent of the majority 
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of the Council of the League of Nations. The British Empire, France, Italy 
and Japan hereby agree not to withhold their assent to any modification in 
- . these articles which is in due form assented to by a majority of the Council 
of the League of Nations. 

Turkey agrees that any Member of the Council of the League of. Nations 
shall have the right to bring to the attention of the Council any infraction or 
danger of infraction of any of these obligations, and that-the Council may 
thereupon take such action and give such directions as it may deem proper 
and effective in the circumstances. 

Turkey further agrees that any difference of opinion as to questions of law 
or fact arising out of these articles between the Turkish Government and any 
one of the other signatory Powers or any other Power, à member of the Coun- 
cil of the League of Nations, shall Be held to be a dispute of an international 
character under Article 14 of the Covenant of the League of. Nations. The 
Turkish .Government hereby consents that any such dispute shall, if the 
other party thereto demands, be referred to the Permanent Court of Inter- 
national Justice. The decision of the Permanent Court shall be final and 
shall have the same force and effect as an award under Article 13 of the 
Covenant. - 


Aende 45 . 


The rights conferred by the provisions of the present section on the non- 
Moslem minorities of Turkey will be similarly conferred by Greece on the 
*Moslem minority in her territory. 


Part IL.—FINANCIAL CLAUSES 
SECTION I.—OTTOMAN PUBLIC DEBT 


ARTICLE 46 


The Ottoman Public Debt, as defined in the table annexed to the present 
section, shall be distributed under the conditions laid down in the present 
section between Turkey, the states in favor o2 which territory has been de- ` 

. tached from the Ottoman Empire after the Balkan wars of 1912-13, the 
states to which the islands referred to in Articles 12 and 15 of the present 
treaty and the territory referred to in the last paragraph of the present ar- 
ticle have been attributed, and the states newly ereated in territories in Asia 
which are detached from the Ottoman Empire under the present treaty. 
All the above states shall also participate, under the conditions laid down in 
the present section, in the annual charges for the service of the Ottoman 
Public Debt from the dates referred to in Article 53. 

From.the dates laid down in Article 53, Turkey shall not be held i in any 

. way whatsoever responsible for the shares of the debt for which other states 
are liable. 
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For the purpose of the distribution of the toman Public Debt, that por- 
tion of the territory of Thrace which was under Turkish sovereignty on the 
1st August, 1914, and lies outside the boundaries of Turkey as laid down by 
Article 2 of the present treaty, shall be deemed to be detached from the Otto- 
man Empire under the said treaty. 


+ 


ARTICLE 47 


The Council of the Ottoman Public Debt shall, within three months from 
the coming into forez of the present treaty, determine, on the basis laid down 
by Articles 50 and £1, the amounts of the annuities for the loans referred to 
in Part A of the table annexed to the present section which are payable by 
each of the states cortcerned, and shall notify to them this amount. 

These states shall be granted an opportunity to send to Constantinople 
delegates to check the calculations made for this purpose by the Council of 
the Ottoman Publis Debt. 1 

The Council of the Debt shall exercise the functions referred to in Article 
134 of the Treaty cf Peace with Bulgaria of the 27th November, 1919. ` 

Any disputes which may arise between the parties concerned as to the 
application of the principles laid down in the present article shall be referred, 
not more than one month after the notification referred to in the first para- 
graph, to an arbitrator whom the Council of the League of Nations will be ` 
asked to appoint; this arbitrator shall give his decision within a period of not 
more than three months. The remuneration of the arbitrator shall be de- 
termined by the Council of the League of Nations, and shall, together with 
tle other expenses of the arbitration, be borne by the parties concerned. 
The decisions of the arbitrator shall be final The payment of the annuities 
shall not be suspended by the reference of any disputes to the above-men- 
tioned arbitrator. 


ARTICLE 48 


The states, other than Turkey, among which the Ottoman Public Debt, 
as defined in Part A of the table annexed to this section, is attributed shall 
within three.monzhs from the date on which they are notified, in accordance 
with Article 47, of their respective shares in the annual charges referred to in 
that article, assign to the Council of the Debt adequate security for the pay- 
ment of their share. If such security is not assigned within the above- 
mentioned perioc, or in the case of any disagreement as to the adequacy of 
the security assigned, any of the governments signatory to the present treaty 
shall be entitled to appeal to the Council of the League of Nations. i 

The Council oi the League of Nations shall be empowered to entrust the 
collection of the revenues assigned as security to international financial 
organizations existing in the countries (other than Turkey) among which the 
debt is distributed. The decisions of de Council of the League of Nations 
shall be final. 
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l ARTICLE 49 


. Within one month from the date of the final determination under Article 
47 of the amount of the annuities for which each of the states concerned is 
liable, a conimission shall meet in Paris to determine the method of carrying 
out the distribution of the nominal capital-of the Ottoman Public Debt as- 
defined in Part A of the table annexed to this section. This distribution 
shall be made in accordance with the proportions adopted for the division of 
the annuities, and account shall be taken of the terms of the agreements 
- governing the loans and of the provisions óf this section. 

The commission referred to in the first paragraph shall consist of a repre- 
sentative of the Turkish Government, a representative of the council of the 
Ottoman Public Debt, a representative of the debt other than the Unified 
Debt and the Lots Tures; each of the governments concerned shall also be 
entitled to appoint a representative. AH questions in regard to which the 
commission may be unable to reach agreement shall be referred to the arbi- 
trator referred to in the fourth paragraph of Article 47. 

If Turkey shall decide to create new securities in respect of her share; the 
distribution of the capital of the Ottoman Public Debt shall be made in the 
first instance as it affects Turkey by a committee consisting of the representa- '. 
tive of the Council of the Ottoman Public Debt and the representative of 
the debt other than the Unified Debt and the Lots Tures. The new securi- 
ties shall be delivered to the commission, which shall ensure their delivery 
to the bondholders upon such terms as will provide for the release of Turkey 
from liability and the rights of the bondholders towards the other states — 
which are liable for a share of the Ottoman Public Debt. The securities’ 
issued in respect of the share of each state in the Ottoman Public Debt shall 
be exempt in the territory of the high contracting parties from all stamp gu- 
ties or other taxes which would be involved by such issue. : 

The payment of the annuities for which each of the states concerned is 
liable shall not be postponed as a consequence of the provisions of the present 
article in regard to the distribution of the nominal capital. 


ARTICLE 50 

The distribution of the annual charges referred to in Article 47 and of the 
nominal capital of the Ottoman Public Debt mentioned in Article 49 shall 
be effected in the following manner: 

(1). The loans prior to the 17th October, 1912, and the annuities of such 
loans shall be distributed between the Ottoman Empire as it existed after 
: the Balkan wars of 1912-18, the Balkan states in favor of which territory 
- was detached from the Ottoman Empire after those wars, and the states to 
- which the islands referred to in Articles 12 and 15 of the present treaty have 

been attributed; account shall be taken of the territorial changes which have 
taken place after the coming into force of the treaties which ended those wars 
or subsequent treaties. 
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(2) The residue of the loans for which the Ottoman Empire remained 
liable after this first distribution and the residue of the annuities of. such , 
loans, together with the loans contracted by that Empire between the 17th 
October, 1912, and the 1st November, 1914, and the annuities of such loans 
shall be distributed between Turkey, the newly created states in Asia 
in favor of which « territory has been detached from the Ottoman 
Empire under the present treaty, and the state to which the territory 
referred to in the last paragraph of Article 46 of the said treaty has been 
attributed. 

The distribution of the capital shall in the ease of each loan be based on 
the capital amount outstanding at the date of the coming into force of the 


present treaty. n " 


ARTICLE 51 


The amount of the share in the annual charges of the Ottoman . Public 
Debt for which each state concerned is liable in consequence of the distribu- ` 
tion provided for by Article 50 shall be determined as follows: 

(1) As regards the distribution provided for by Article 50 (1), in the first 
place the share of the islands referred to in Articles 12 and 15 and of the terri- 
tories detached from the Ottoman Empire after the Balkan wars, taken to- 
gether, shall be fixed. The amount of this share shall bear the same propor- 
tion to the total sum of the annuities to be distributed in accordance with 
Article 50 (1) as the average total revenue of the above-mentioned islands 
and territories, taken as a whole, bore to the average total revenue of the 
Ottoman Empire in the financial years 1910-1911 and.1911—1912, including 
the proceeds of the customs surtaxes established in 1907. 

' The amount thus determined shall then be distributed among the states 
to which the territories referred to in the preceding paragraph have been at- 
tributed, and the share for which each of these states will thus be made liable 
shall bear the same proportion to the total amount so distributed as the 
average total revenue of the territory attributed to each state bore in the 
financial years 1910-11 and 1911-12 to the average total revenue of the terri- 
tories detached frora the Ottoman Empire after the Balkan Wars and the 
islands referred to in Articles 12 and 15. In calculating the revenues referred 
to in this paragraph, customs revenues shall be excluded. 

(2) As regards tke territories detached from the Ottoman Empire dider 
the present treaty (including the territory referred to in the last paragraph 
of Article 46), the amount of the share of each state concerned shall bear the 
same proportion to the total sum of the annuities to be distributed in accord- 
ance with Article 50 (2) as the average total revenue of the detached territory : 
(including the proceeds of the customs surtax established in 1907) for the 
financial years 191C—11 and 1911-12 bore to the average total revenue of the 
Ottoman Empire, excluding the territories and islands referred to in para- 
graph (1) of this article. 
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ARTICLE 52 - 


The advances referred to in Part B of the table iat to the present 
section shall be distributed between Turkey and the other states referred to 


‘in Article 46 under the following conditions: 


(1) As regards the advances referred to in the table which existed on the 
17th October, 1912, the capital amount, if any, outstanding at the date of 
the coming into force of the present treaty, together with the interest from 
the dates mentioned in the first paragraph of Article 53 and the repayments 
made since those dates, shall be distributed in accordance with the provisions 
of Article 50 (1) and Article 51 (1). 

(2) As regards the amounts for which the Ottoman Empire remains liable 


.after the first distribution and the advances referred to in the table which 
were contracted by the said Empire between the 17th October, 1912, and the 
“Ist November, 1914, the capital amount, if any, outstanding at the date of 


the coming into force of the present treaty, together with the interest from 
the Ist March, 1920, and the repayments made since that date, shall be dis- 
tributed in accordance with the provisions of Article 50 (2) and Article 51 


(2). 


The Council of the Ottoman Public Debt shall: within three months from 
the coming into force of the present treaty,-determine the amount of the 
share in these advances for which each of the states concerned is liable, and 
notify them of such amount. 

The sums for which states other than Turkey are liable shall be paid by 
those states to the Council of the Debt and shall be paid by the Council to 
the creditors, or credited to the Turkish Government up to the amount paid 
by Turkey, by way of interest or repayment, for the account of those states. 

The payments referred to in the preceding paragraph shall be made by 
five equal annuities from the coming into force of the present treaty. Such 
portion of these payments as is payable to the creditors of the Ottoman Em- 
pire shall bear interest at the rates laid down in the contracts governing the 
advances; the portion to be credited to the Turkish Government shall be 
paid without interest. 


ARTICLE 53 


The annuities for the service of the loans of the Ottoman Public Debt (as 
defined in Part A ofthe table annexed to this section) due by the states in 
favor of which a territory has been detached from the Ottoman Empire after 
the Balkan wars, shall be payable as from the coming into force of the treaties 
by which the respective territories were transferred to those states. In the 
case of the islands referred to in Article 12, the annuity shall be payable as 
from the ist/14th November, 1913, and, in the case of the islands referred 


-to in Article 15, as fróm the 17th October, 1912. 


The annuities due by the states newly created in territories in Asia de- 
tached from the Ottoman Empire under the present treaty, and by the state 
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ANNEX I ro Section I 


TABLE OF THE OTTOMAN PRE-WAR PUBLIC DEBT (NOVEMBER 1, 1914). 


Part A 


Loan 


Tombac priority....... 
40,000,000 fr. (Oriental 
Railways) "p 


. BY, 1898.......... s. l 


Customs, 1902........ 
4%, 1903 M ss 


"Tedjhizat-Askérié...... 
Bagdad, Series IT.. .... 
Bagdad, Series III..... 
4%, 1908. ..........- 
405 000... xecuvon ce 
Soma-Panderma....... 
Hodeida-Sanaa..... a 
Customs, 1911........ 


Plain of Koniah irriga- 
Von. scetzestaweri 
Docks, arsenals and na- 
val constructions.... 
5%, 1914. .........L. 
Avance Régie des Ta- 
"Treasury Bills, 5%, 1911 
(purchase of warships) 
Treasury Bills, Imperial 
Ottoman Bank, 1912. 
Treasury Bills, 1913 (in- 
cluding the bills issued 
directly) 





2 


a 


1«14.9.1903- 
8-21.6.1906 
5.1.1870 
18-30.4.1890 
26.4-8.5.1893 


1-13.3.1894. 


29.5-12,3.1896 
17-29.5.1886- 
28.9-11.10.1902 


.| 8.10.1888-21.2- 


6.3.1903 
20.2-5.3.1908 
4-17.9.1908 
21.11-4.12.1901— 

: 6.11.1903—25.4 

8.5.1905 
4-17.4.1905 
20.5-2.6.1908 
20.5—2.6.1908 
6-19.9.1908 
30.9-13.10.1909 
20.11-3.12.1910 
24.2-9.3.1911 
27,10-9.11.1910 


5-18.11.1918 


19.11-2.12.1918 
13-26.4.1914 


4.8.1918 
13.7.1911 
8-21.11.1912 


19.1-1.2.1913 


4 See Article 5 


Date of Contract | Interest |Redemp- 


8 


76 


mo o 


PPP oa HR OA 


PAP REPRE 













Date of 
Bank of Issue 
tion 
4 : 5 

1931 Imperial Ottoman Bank. 

1954 | Imperial Ottoman Bank. 

1957 | Deutsche Bank and its 
group, including Inter- 
national Bank and two 
French banks. 

1946 | Imperial Ottoman Bank. 

1958 | Imperial Ottoman Bank. 

1958 | Deutsche Bank. - 

2001 | Deutsche Bank. 

1960 | Imperial Ottoman Bank. 

19601 | Imperial Ottoman Bank. 

1961 | Deutsche Bank, 

2006 | Deutsche Bank. 

2010 | Deutsche Bank. 

1965 | Imperial Ottoman Bank. 

1950 | Imperial Ottoman Bank. 

1992 | Imperial Ottoman Bank. 

2006 | Banque française. 

1952 | Deutsche Bank, and its 
group. 

1932 

1943 |: 

(1962) | Imperial Ottoman Bank. 

19164 | National Bank of Turkey. 


mperial Ottoman Bank. 


Périer and Co. 
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d Part B 

a gem 

ate omin 
Advance éf Conteact Interest Capital 

à £T 

: ; % 

Ba fad tannoy Company............-..- 3/16 June, 1908 7 300,000 
Lighthouse Administration................ 5/18 August, 1904 8 55,000 
"Lighthouse Administration................ 5/18 July, 1907 7 300,000 
Constanza Cable Company ............... 27/9 October, 1904 4 17,335 
Tunnel Company .............eeeeeeeees. iis 3,000 
Orphan’s Fund... .......c cece eee ee ee eeee Various dates ves 153,147 
Deutsche Bank. ......... esee 13/26 August, 1912 5.5 33,000 
. Lighthouse Administration ............ e. ..] 8/16 April, 1919 7 500,000 
Anatolia Railway Company . .............. 23/5 March, 1914 6 200,000 


to which the territory referred toi in the last paragraph of Article 46 has been 
attributed, shall be payable as from the.1st March, 1920. 


ARTICLE 54 * 


The us bills of 1911, 1912 and 1913 induded3 in Part À of the table 
annexed to this section shall be repaid, with intérest at the agreed rate, within 
ten years from the dates fixed by the contracts. 


ARTICLE 55 


The states referred to in Article 46, including Turkey, shall pay to the _ 
Ottoman Debt Council the amount of the annuities required for the service 
. of their share of the Ottoman Publie Debt (as defined in Part A of the table 
annexed to this section) tu the extent that such annuities have remained un- 
paid as from the dates laid down by Article 53. This payment shall be ` 
made, without interest, by means of twenty equal annuities from the coming 
into force of the present treaty. 

The amount of the annuities paid to the Council of the Debt by the states 
other than 'Turkey shall, to the extent that they represent payments made 
by Turkey for the account of those states, be credited to Turkey on &ccount 
of the arrears with which she is debited. 


3 p 56 


. The Council of tha\Administration of the Ottoman Public Debt shall no 
. longer include delegates. of the German, Austrian and Hungarian bond- 
holders. 










ARTICLE 57 


entation of coupons of or claims for interest 
Ottoman Public Debt and the Turkish 
n the Egyptian tribute, and the limits 


Limits of time fixed for t 
upon the loans and advane 
loans of 1855, 1891 and 18 
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of time fixed for the presentation of securities of these loans drawn for repay- 
ment, shall, on the territory of the high contracting parties, be considered as 

: having been suspended from the 29th October, 1914, until three months after 
the coming into force of the present treaty. 


SECTION II.—MISCELLANEOUS CLAUSES 


ARTICLE 58 


Turkey, on the one hand, and the other contracting Powers (except 
Greece) on the other hand, reciprocally renounce all pecuniary claims for 
_ the loss and damage suffered respectively by Turkey and the said Powers and 
by their nationals (including juridical persons) between the ist August, - 
1914, and the coming into force of the present treaty, as the result of acts of 
war, or measures of requisition, sequestration, disposal or confiscation. 

Nevertheless, the above provisions are without prejudice to the provisions 
of Part III (Economie Clauses) of the present treaty. 

Turkey renounces in favor of the other contracting parties (except Greece) 
any right in the sums ip gold transferred by Germany and Austria under 
Article 259 (1) of the treaty of peace of the 28th June, 1919, with Germany, 
2nd under Article 210 (1) of the treaty of peace of the 10th September, 1919, 
with Austria. 

The Council of the Administration of the Ottoman Public Debt is freed 
from all liability to*make the payments which it was required to make by* 
the agreement of the 20th June, 1331 (3rd July, 1915) relating to the first 
issue of Turkish currency notes or by.the words inscribed on the back of 
such notes. 

‘Turkey also agrees not to claim from the British Government or its na- 
tionals the repayment of the sums paid for the warships ordered in England 
by the Ottoman Government which were requisitioned by the British Gov- 
ernment in 1914, and renounces all claims in the matter. 


ARTICLE 59 


Greece recognizes her obligation to make reparation for the damage 
caused in Anatolia by the acts of the Greek army or administration which 
were contrary to the laws of war. 

On.the other hand, Turkey, in consideration of the financial situation of 
Greece resulting from the prolongation of the war and from its consequences, 
finally renounces all claims for reparation against the Greek Government: 


ARTICLE 60 


The states in favor of which territory was or is detached from the Otto- 
man Empire after the Balkan wars or by the present treaty shall acquire, 
without payment, all the property and deese, of thé Ottoman Empire 
situated therein. 
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It is understood that the property and possessions of which the transfer 
from the civil list to the state was laid down by the Iradés of the 26th Au- 
gust, 1324 (8th September, 1908) and the 20th April, 1325 (2nd May, 1909), 
and also those which, on the 30th October, 1918, were administered by the 
civil list for the benefit of a publie service, are included among the property 
and possessions referred to in the preceding paragraph, the aforesaid. states 
being subrogated to the Ottoman Empire in regard to the property and 
possessions in question. The Wakfs created on such property shall be main- 
tained. - 

The dispute which has arisen between the Greek and Turkish Govern- 
ments relating to property and possessions which have passed from the civil 


list to the state and are situated in territories of the.former Ottoman Em- ~ - "s 


` pire transferred to Greece either after the Balkan wars, or subsequently Y, ad. 
shall be referred to an arbitral tribunal at The Hague, in accordance with ‘he 


` Special protocol No. 2 annexed to the Treaty of Athens of the lst—1:th 


November, 1913. "The terms of reference shall be setélad between the wo” 
Governmenis. 

The provisions of this article will not modify the juridical nature’ of the 
property and possessions registered in the name of the civil list or admin- 
istered by it, which are not referred to in the second and third paragraphs 
above. 

MEE ARTICLE 61 


* The recipients of Turkish civil and military pensions who acquire under 
the present treaty the nationality of a state other than Turkey, shall have 
no claim against the Turkish Government in respect of their pensions. 


ARTICLE 62 


Tukey recognizes the transfer of any claims to payment or repayment 
` which Germany, Austria, Bulgaria or Hungary may have against her, in- 
_accordance with Article 261 of the treaty of peace concluded at Versailles 

on the 28th June, 1919, with Germany, and the corresponding articles of the 
treaties of peace of the 10th September, 1919, with Austria; of the 27th 
November, 1919, with Bulgaria; and of the 4th June, 1920, with Hungary. 

The other contracting Powers agree to release Turkey from the debts for 

which she is liable on this account. 

The claims which Turkey has against Germany, Austria, Bulgaria iid 

Hungary, are also transferred to the aforesaid contracting Powers. 


ARTICLE 63 


The Turkish Government, in agreement with the other contracting Pow- 
ers, hereby releases the German Government from the obligation incurred 
^ by it during the war to accept Turkish Government currency notes at a 
specified rate of éxchange i in payment for x goody to be exported to re 
from Germany after the war. Se ae eu 


ah, 
a: 


OFFICIAL DOCUMENTS = - © 25 


Part Ill.—Economic CLAUSES 


ARTICLE 64 


In this part, the expression “ Allied Powers” means the contracting Pow- 
ers other than Turkey. : 

"The term “Allied nationals" includes physical persons, companies and 
associations of the contracting Powers other than Turkey, or of a state or 
territory under the protection of one of the said Powers. 

The. provisions of this part relating to “Alied nationals" shall benefit 
persons who without having the nationality of one of the Allied Powers, 
have, in consequence of the protection which they in fact enjoyed at the 

pds of these Powers; received from the Ottoman authorities the same 

reg ment as Allied nationals and have, on this account, been prejudiced. 


SECTION I.—PROPERTY, RIGHTS AND INTERESTS 


ARTICLE 65 


Property, rights and interests which still exist and can be identified in 
territories remaining Turkish at the date of the coming into force of the 
present treaty, and which belong to persons who on the 29th October, 1914, 
-were Allied nationals, shall be immediately restored to the owners in their 
existing state. 

Reciprocally, property, rights and interests which still exist and can be 
‘identified in territories subject to the sovereignty or protectorate of the 
Allied Powers on the 29th October, 1914, or in territories detached from the : 
Ottoman Empire after the Balkan wars and subject today to the sover- 
eignty of any such Power, and which belong to Turkish nationals, shall be . 
immediately restored to the owners in their existing state. The same pro- 
vision shall apply to property, rights and interests which belong to Turkish 
nationals in territories detached from thé Ottoman Empire under the present 
treaty, and which may have been subjected to liquidation or any other excep- 
tional measure whatever on the part of the authorities of the Allied Powers. ' 

All property, rights and interests situated in territory detached from the 
Ottoman Empire under the present treaty, which, after having been sub- 
jected by the Ottoman Government to an exceptional war measure, are 
now in the hands of the contracting. Power exercising authority over the 
said territory, and which can be identified, shall be restored to their legiti- 
mate owners, in their existing state. The same provision shall apply to 
immovable property which may have been liquidated by the contracting 
Power exercising authority over the said territory. All other claims be- 
tween individuals shall be submitted to the competent local courts. 

All disputes relating to the identity or the restitution of property to which 

` a claim is made shall be submitted to the mixed arbitral tribunal provided 
for in Section V of this part. f 
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ARTICLE 66 


In order to give effect to the provisions of the first and second paragraphs 
of Article 65 the high contracting parties will, by the most rapid procedure, 
restore the owners to the possession of their property, rights and interests . 
free from any burdens or encumbrances with which such property, rights 
and interests may have been charged without the consent of the said owners. 
It will be the duty of the government of the Power effecting the restitution 
to provice for the compensation of third parties who may have acquired the 
property directly or indirectly from the said government and who may be 
injured by this restitution. Disputes which may arise in connection with 
such compensation shall be dealt with by the ordin&ry.courts-——. : 

In all cther cases it will be opeh to any third parties who may be inj 
to take action against whoever is en ponetble; 1 in order to obtain compensa- - 
tion. 

- In order to give effect to these provisions all acts of transfer or other ex-` 
ceptional war measures, which the high contracting parties may have car- 
ried out in respect of enemy property, rights and interests, shall be immedi- 
ately cancelled and stayed when liquidation has'not yet been completed. 
Owners who make claims shall bė satisfied by the immediate restitution of 
their property, rights and interests as soon as these shall have been identified. 

When at the date of the signature of the present treaty the property, 

rights and interests the restitution of which is provided for in Article 65 have 
“been liquidated by the- authorities of one of the high contracting parties, 
that party shall be discharged from the obligation to restore the said prop- 
erty, rights and interests by payment of the proceeds of the liquidation to 
the owner. If, on application being made. by the owner, the mixed arbitral 
tribunal provided for by Section V finds that the liquidation was not effected . 
in such conditions as to ensure the realization of a fair price, it will have the 
power, in default of agreement between the parties, to order the addition to: 
the proceeds of the liquidation of such amount as it shall consider equitable. 
.The said property, rights and interests shall be restored if the payment is: 
not made within two months from the agreement with the owner or from 
the decision of the mixed arbitral tribunal mentioned above. l : 


ARTICLE 67 


Greece, Roumania and the Serb-Croat-Slovene State on the one hand, and 
Turkey on the other hand undertake mutually to facilitate both by appro- 
priate administrative measures and by the delivery of all documents relating 
thereto the search on their territory for, and the restitution of, movable 
property of every kind taken away, seized or sequestrated by their armies or 
administrations in the territory of Turkey, or in the territory of Greece, 
Roumania or the Serb-Croat-Slovene State respectively, which, are actually 
. within the territories in question. 
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Such search and restitution will take place also as regards property of the 
nature referred to above seized or sequestrated by German, Austro-Hun- 
garian or Bulgarian armies or administrations in the territory of Greece, 
Roumania or the Serb-Croat-Slovene State, which has been assignéd to 
Turkey or to her nationals, as well as to property seized or sequestrated by 
the Greek, Roumanian or Serbian armies in Turkish territory, which has 
been assigned to Greece, Roumania or the Serb-Croat-Slovene State or to 
their nationals. 

Applications relating to such search and restitution must be made within 
six months from the coming into force of the present treaty. 


` ARTICLE 68 


Debts arising out of contracts concluded, in districts in Turkey occupied 
by the Greek army, between the Greek authorities and administrations on' 
the one hand and Turkish nationals on the other, shall be paid by the Greek 
Government in accordance with the provisions of the said contracts. 


* on ARTICLE 69 


No charge, tax or surtax to which, by virtue of the privileges which they 
enjoyed onthe 1st August, 1914, Allied nationals and their property were 
not subject, shall be collected from Allied subjects or their property in respect 
of the financial years earlier than the financial year 1922-23. . 

If any sums have been collected after the 15th May, 1923, in respect of 
financial years earlier than the financial year 1922-1923, the amount shall 
be refunded to the persons concerned, as soon as the present treaty comes 
into force. 

No claim for repayment shall be made as ee sums encashed before 
the 15th May, 1923. 


ÅRTICLE 70 


Chains based on Articles 65, 66 and 69 must be lodged with the competent 
authorities within six months, and, in default of agreement, with the mixed 
arbitral tribunal within twelve months, from the coming into force of the 
present treaty. : 


ARTICLE 71 


The British Empire, France, Italy, Roumania and the Serb-Croat-Slovene 
State or their national; having begun claims or suits with regard to their 
property, rights and interests against the Ottoman Government béfore the f 
29th October, 1914, the provisions of this section will not prejudice such 
claims or suits. Claims or suits begun against the British, French, Italian, 
Roumanian or Serb-Croat-Slovene Governments by the Ottoman Govern-. 
mentor its nationals-will similarly not be prejudiced. These claims or suits 
will be continued against the Turkish Government and against the other 
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governments mentioned in this article under the conditions existing before the 
29th October, 1914, due regard being had to the abolition of the capitula- 
tions. - 

ARTICLE 72 


In the territories which remain Turkish by virtue of the present treaty, 
property, rights and interests belonging to Germany, Austria, Hungary and 
Bulgaria or to their nationals, which before the coming into force of the 
present treaty have been seized or occupied by the Allied Governments, 
shall remain in the possession of these governments until the conelusion of 
arrangements between them and the German, Austrian, Hungarian and Bul- 
garian Governments or their natiopals who are concerned. If the above- 
mentioned property, rights: and interests have been liquidated, such liquida- 
tion is confirmed. 

In the territories detached from Turkey under the present treaty, the 


` governments exercising authority there shall have power, within one year 


z 


> 


from the coming into force of the present treaty, to liquidate the property, 
rights and interests belonging to Germany Austria, Hungary and Bulgaria 
or to their nationals. 

The proceeds of liquidations, whether they have already been carried out 
or not, shall be paid to the Reparation Commission established by the treaty 
of peace concluded with the states concerned, if the property liquidated be- 
longs to the German, Austrian, Hungarian or Bulgarian State. In the case ` 
of liquidation of private property, the proceeds of liquidation shall be paid 
to the owners direct. 

The provisions of this article do not apply to Ottoman limited companies. 

The Turkish Government shall be in no way responsible for the méasures 
referred to in the present article. 


SECTION II.—CONTRACTS AND PRESCRIPTIONS 


ARTICLE 73 


The following classes of contracts concluded, before the date mentioned in 
Article 82, between persons who thereafter became enemies as defined in that’ 
article, remain in force subject to the provisions of the contracts and to the. 
stipulations of the present treaty: 

(a) Contracts for the sale of real property, even if all formalities may not 
have been concluded, provided that delivery did in fact take place before 


` the date on which the parties became enemies as defined in Article 82. 


.(b) Leases and agreements for leases of land and houses entered into be- 
tween individuals. 
(c) Contracts between individuals regarding the iator of mines, 


_forests or agricultural estates. 


(d) Contracts of mortgage, pledge or lien. 
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(e) Contracts constituting. companies, excepting sociétés en nom collectif 
which do not constitute, under the law to which they are subject, an entity 
separate from that of the persons of which they are composed (partnerships). 

(J) Contracts, whatever may be their purpose, concluded between in- 
dividuals or companies and the state, provinces, municipalities or other simi- 
lar juridical persons charged with administrative functions. 

(g) Contracts relating to family status. 

(h) Contracts relating to gifts or bounties of any kind whatever. 

This article cannot be invoked in order to give to contracts a validity dif- 
ferent from that which they had in themselves when they were concluded. 

It does not apply to concessionary contracts. 


à ARTICLE 74 l 
Insurance contracts governed by the provisions of the annex to this 
section. 
iaa 75 


Giai other than those specified in Articles 73 ‘and 74 and other than 
concessionary contracts, which were entered into between persons who sub- 
sequently becamie enemies, shall be considered as having been annulled as 
from the date on which the parties became enemies. | 

Nevertheless, either of the parties to the contract shall have power, within 
three months from the coming into force of the present treaty, to require the 
execution of the contract, on condition of paying, where the circumstances 
demand it, to the other party compensation calculated according to the 
difference between the conditions prevailing at the time when the contract 
was concluded and those prevailing at the time when its maintenance is 
required. In default of agreement between the parties, this compensation 
shall be fixed by the mixed arbitral tribunal. 


ARTICLE 76 


The validity of all compromises entered into before the coming into force 
of the present treaty between nationals of the contracting Powers, parties 
to contracts specified in Articles 73 to 75, particularly those providing for 
the cancellation, the maintenance, the methods of execution, or the modifica- 
tion of such contracts, including agreements relating to the currency of pay- 

` ment or the rate of exchange, is confirmed. 


ARTICLE 77 


Contracts between Allied and Turkish nationals concluded after the 30th 
October, 1918, remain in force and will be governed by the ordinary law. 

Contracts duly concluded with the Constantinople Government between 
the 30th October, 1918, and the 16th March, 1920, also remain in force and 
will be governed by the ordinary law. 
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All contracts and arrangements duly concluded after the 16th March, 
1920, with the Constantinople Government concerning territories which re- 
cinined under the effective control of the said government, shall be submit- 
ted to the Grand National Assembly of Turkey for approval, if the parties 
concerned make application within three months from the coming into force 
of the present treaty. Payments made under such contracts shall be duly 
eredited to the party who has made them. 

If approval is not granted, the party concerned shall, if the circumstances 
demand it, be entitled to compensation corresponding to the direct loss 
which has been actually suffered; such compensation in default of an ami- 
cable-agreement, shall be fixed by the mixed arbitral tribunal. 

The provisions of this article are not applicable either to concessionary 
contracts or to transfers of concessions. 


ARTICLE 78 


. All disputes which already exist, or may arise within the period of six 
months mentioned below, relating to contracts, other than concessionary con- 
tracts, between parties who subsequently became enemies, shall be de- 
termined by the mixed arbitral tribunal, with the exception of disputes 
which, in accordance with the laws of neutral Powers are within the com- 
- petence of the national courts of those Powers. In the latter case, such dis- 

` putes shall be determined by tae said national courts, to the exclusion of the 
mixed arbitral tribunal. Applications relating to disputes which, under 
this article, are within the competence of the mixed arbitral tribunal, must . 
be presented to the said tribunal within a period of six months from the 
: date of its establishment. 

After the expiration of this period, disputes which have not been sub- 
mitted to the mixed arbitral tribunal shall be determined by the competent 
courts in accordance with the ordinary law. 

The provisions of this article do not apply to cases in which all the parties 
to the contract resided in the same country during the war and there freely 
disposed of their persons and their property, nor to disputes in respect of 
which judgment was given by a competent court before the date on which 
the parties became enemies. - 


ARTICLE 79 


All periods whatever of prescription or limitation of right of action, 
whether they began to run before or after the outbreak of war, shall be . 
' treated, in the territory of the high contracting parties so far as regards rela- 
tions between enemies, as having been suspended from the 29th October, 
1914, until the expiration of three months after the coming into force of the 
present treaty. 
This provision applies, in particular, to periods of time allowed for the 
presentation of interest or dividend coupons, or for the presentation for pay- 


1 
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ment of securities drawn for redemption or repayable on any other ground. 
As regards Roumania, the above-mentioned periods shall be considered 
a8 having been suspended as from the 27th August, 1916. 


"ARTICLE 80 


As between enemies no negotiable instrument made before the war shall 
be deemed to have become invalid by reason only of failure within the re- 
quired tinie to present the instrument for acceptance or payment, or to give 
notice of non-acceptance or non-payment to drawers or endorsers, or.to pro- 
test the instrument, nor by reason of failure to complete any formality during 
the war. 

When the period within which a negotiable instrument should have been 
presented for acceptance or payment, or*within which notice of non-accept- 
&nce or non-payment should-have been given to the drawers or endorsers, or 
within which the instrument should have been protested, has expired during 
the war, and when the party who should have presented or protested the 
instrument ór given notice of non-aeceptance or non-payment, has failed to 
do so during the war, & period of three months from the coming into force 
of the present treaty shàll be allowed within which the presentation, notice 
of non-acceptance or non-payment, or protest may be made. 


ARTICLE 81 


Sales effected during the war in order to realize pledges or mortgages cre- 
ated before the war as security for debts which have become payable, shall be" 
deemed valid, although it may not have been possible to perform all the 
formalities required for notifying the debtor, subject to the express right of 
the said debtor to summon the creditor before the mixed arbitral tribunal to 
render aecounts, failing which the creditor will be liable to be east in damages; 

It shall be the duty of the mixed arbitral tribunal to settle the accounts 
between the parties, to investigate the conditions under which the property . 
pledged or mortgaged was sold, and to order the creditor to make good any 
loss suffered by the debtor as a result of the sale if the creditor acted in bad 
faith or if he did not take all steps in his power to avoid having recourse to a 
sale or to cause the sale to be conducted in such conditions as to ensure the 
realization of a fair price. 

The present provision is applicable only nen enemies and D not 
extend to transactions referred to above which may have been carried out 
after the 1st May, 1923. 


ARTICLE 82 


For the purposes of the present section, the parties to a contract shall be 
regarded as enemies from the date on which trading between them became 
impossible in fact or was prohibited or became unlawful under laws, orders 
or regulations to which one of the parties was subject. 
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By way of exception to Articles 73-75, 79 and 80, contracts shall be gov- 
erned by the ordinary law if they were concluded within the territory of one 
of the high contracting parties between enemies (including companies) or 
. their agents, if this territory was an enemy country for one of the contracting 
parties who remained there during the war and was there able to dispose 
freely of his person and property. 


ARTICLE 83 


The provisions of this section do not apply between Japan and Turkey; 
matters dealt with in this section shall, in both of these countries, be deter- 
mined in pooordanoo with the local law. 


ANNEX d 
I. LIFE ASSURANCE 


Paragraph 1. 


Life assurance contracts enteréd into between an insurer and a person who 
subsequently became an enemy shall not be deemed to have been dissolved 
by the outbreak of war or by the fact of the person becoming an enemy. 
Every sum which, during the war, became due upon a contract deemed not 

_to have been dissolved in accordance with the preceding paragraph, shall be 
recoverable after the war. This sum shall be increased by interest at 5 per 
cent. per annum from the date of its becoming due up to the day of pay- 
‘ment. 

If the contract has lapsed during the war, owing to non-payment of pre- 
miums or has become void from breach of the conditions of the contract, the 
assured, or his representatives, or the persons entitled, shall have the right 
at any moment within twelve months from the coming into force of the pres- 
ent treaty to claim from the insurer the surrender value of the policy at the 
date of its lapse or annulation, together with interest at 5 per cent. per 
annum. 

Turkish nationals whose life insurance contracts entered into before the 
29th October, 1914, have been cancelled or reduced before the Treaty for 
non-payment of premiums in accordance with the provisions of the said con- 
tracts, shall have the right, within three months from the coming into force 
of the present treaty, if they are still alive, to restore their policies for the 
whole of the amount assured. For this purpose they must, after having | 
undergone a medical examination by the doctor of the company, the result of 

: which the company considers satisfactory, pay the premiums in arrear with ` 
compound interest at 5 per cent. 


Paragraph 2 


It is understood that life assurance contracts in money other than the 
Turkish pound, entered into before the 29th October, 1914, between com- 
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panies possessing the nationality of an Allied Power and Turkish nationals, 
in respect of which the premiums have been paid before and after the 18th 
November, 1915, or even only before that date, shall be regulated, first, by 
determining the rights of the assured in accordance with the general condi- 
tions of the policy for the period before the 18th November, 1915, in the cur- 
rency stipulated in the contract at the current rate in its country of origin 
(for example, every amount stipulated in francs, in gold francs, or in “francs 
effectifs” will be paid in French francs), secondly, for the period after the 
18th November, 1915, in Turkish pounds paper—the Turkish pound being 
taken at the pre-war par value. 

If Turkish nationals whose contracts were entered into in currency other 
than Turkish currency show that they have continued to pay their premiums 
since the 18th N: ovember, 1915, in the currency stipulated in the contracts, 
the said contracts shall be settled in the same currency at the current 
rate in its country of origin, even for the period after the 18th November, 
1915. : 

Turkish nationals whose contracts, entered into before the 29th October, 
1914, in currency other than Turkish currency with companies possessing 
the nationality of an Allied Power are, owing to payment of premiums, still 
in foree, shall have the right within three months after the coming into force 
of the present Treaty to restore their policies for the full amount, in the cur- 
rency stipulated in their contract, at the current rate in its country of origin. 
For this purpose they must pay in this currency the premiums which have, 
become due since the 18th November, 1915. On the other hand, the pre- 
miums actually paid by them in Turkish pounds'paper since that date will 
be repaid to them in the same currency. 


. Paragraph 8 


As regards insurances in Turkish pounds, settlement shall be made in 
Turkish pounds paper. 


Paragraph 4 


The provisions of paragraphs 2 and 3 do not apply.to policy holders who, 
by an express agreement, have already settled with the insurance companies - 
the fixation of the value of their policies and the method of payment of their 
premiums, nor to those whose policies shall have been finally settled at the 

: date of the coming into force of the present treaty. 


Paragraph 5 


For the purposes of the preceding paragraphs, insurance contracts shall 
_ be considered as contracts of life insurance when they depend on the prob- 
abilities of human life, combined with the rate of interest, for the calcula- 
tion of the reciprocal engagement between the two parties. 
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Paragraph 6 


Bübieot to the provisions therein contained, contracts of marine insurance 
will not be deemed to have been dissolved where the risk had attached before 
the parties became enemies, but the policy shall not be deemed to cover 
losses due to belligerent action by the Power of which the insurer was a'na- 
tional or by the allies of that Power. 


III. FIRE AND OTHER INSURANCES 


Paragraph 7 


Subject to the reserve contained in the preceding'paragraph, fire insur- 
ance contracts and all other forms of insuraree contracts are not deemed to 
be dissolved. 


SECTION IIH. DEBTS 


ARTICLE 84- 


The high contracting parties are in agreement in recognizing that debts 
which were payable before the war or which became payable during the war 
under contracts entered into before the war, and which remained unpaid 
owing to the war, must be settled and paid, in accordance with the provi- 
sions of the contracts, i in the currency agreed upon, at the rate current in its 
«country of origin. 

Without prejudice to the provisions of the annex tó desot TI of this part, 
it is agreed that where payments to be made under a pre-war contract are 
represented by sums collected during the war in whole or in part in a cur- 
rency other than that mentioned in the said contract, such payments can 
be made by handing over the sums actually collected, in the currency in 
which they were collected. This provision shall not affect settlements in- 
consistent with the foregoing provisions arrived at by voluntary agreement 
between the parties before the coming into force of the present Treaty. 


ARTICLE 85 
The Ottoman Public Debt is by general agreement left outside the scope 
of this section and of the other sections of this part (Economic Clauses). 


SECTION IV.—INDUSTRIAL, LITERARY AND ARTISTIC PROPERTY 


ARTICLE 86 ` 


Subject to the stipulations of the present treaty, rights of industrial, 
literary and artistic property as they existed on the 1st August, 1914, in ac- 
cordance with the law of each of the contracting countries, shall be re-es- 
tablished or restored as from the coming into force of the present treaty in 
the territories of the high contracting parties in favor of the persons entitled 
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to the benefit of them at the moment when the state of war commenced, 
‘or of their legal representatives. Equally, rights which, but for the war, 
could have been acquired during the war, by means of an application legally . 
made for the protection of industrial property or of the publication of a lit- 
erary or artistie work, shall be recognized and established in favor of those 
persons who would have been entitled ihe from the coming into force 
of the present treaty. 

Without prejudice to the rights Fa: are required to be restored in ac- 
cordance with the above provision, all acts (including the grant of licenses) 
done by virtue of the special measures taken during the war by a legislative, 
executive or administrative authority of an Allied Power in regard to the 
rights of Turkish natiogals in respect of industrial, literary or artistic prop- 
erty, shall remain in force and continue tb have their full effect. This pro- 
vision applies mutatis mutandis to corresponding measures taken by Turkish 
authorities in regard to the rights of the nationals of any Allied Power. 


ARTICLE 87 


A minimum of one year from the coming into force of the present treaty 
shall be granted, without surtax or penalty of any kind, to Turkish nationals 
in the territory of each of the other contracting Powers, and to the nationals 
of these Powers in Turkey, within which they may accomplish any act, ful- 
fil any formality, pay any fees, and generally satisfy any obligation pre- 
scribed by the laws and regulations of the respective states for preserving or , 
obtaining or opposing the grant of rights to industrial property which had 
already been acquired on the Ist August, 1914, or which, but for the war, 
might have been acquired since that date by means of an application made 

-before or during the war. 

Rights to industrial property which have lapsed bs reason of any failure 

to accomplish any act, fulfil any formality, or pay any fees shall be revived, 

, but subject, in the case of patents and designs, to the adoption of such meas- 
ures as each Power may deem reasonably necessary for the protection of the 
rights of third parties who have exploited or made use of patents or designs 
Since they had lapsed. 

The period from the Ist August, 1914, until the coming into force of the 
present treaty shall be excluded in calculating the time within which a patent 
has to be exploited or a trade-mark or design used, and it is further agreed 
that no patent, trade-mark or design in force on the 1st August, 1914, shall 
be subject to revocation or cancellation by reason only of the failure to ex- 
ploit such patent or use such trade-mark or design, for two years after the 
coming into force of the present treaty. 


ARTICLE 88 


No anion shall be brought and no claim made on the one hand by Turkish 
nationals or persons residing or carrying on business in Turkey, and on the 


~ 
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other hand by nationals of the Allied Powers or persons residing or carrying 
on their business in the territory of these Powers, nor by third parties having 
` derived title during the war from such persons, by reason of any occurrence 
which has taken place within the territory of the other party, between the 
date of the beginning of a state of war and that of the coming into force of 
the present treaty, which might be held to constitute an infringement of 
rights of industrial property or rights of literary or artistic property either 
existing at any time during the war, or revived under the provisions of 
‘Article 86. 

Among the occurrences referred to above are included the use by the gov- 
ernments of the high contracting parties, or by any person acting on their 
behalf, or with their consent, of rights of industrial, literary or artistic 
. property, as well as the sale, the offering for sale or the use of products, ap- 
paratus, or any articles whatsoever to which these rights apply. 


ARTICLE 89 
Licences for the use of industrial property, or for the reproduction of 


literary or artistic works, granted before the war by or to nationals of the- 


Allied Powers or persons residing in their territories or carrying on business 
therein, on the one hand, to or by Turkish nationals on the other hand, shall 
be considered as cancelled as from the date of the beginning of a state of war 
, between Turkey and the Allied Power concerned. But in any case, the 


former beneficiary of a licence of this kind shall have the right within a . 


period of six months from the coming into force of the present treaty to re- 
quire from the proprietor of the rights the grant of a new licence, the cordi- 
tions of which, in default of agreement between the parties, shall be fixed by: 
the mixed arbitral tribunal referred to in Section V of this part. The zri- 
bunal shall have the power, where the cireumstances demand it, to fix at the 
same time the amount which it considers fair payment for the use of the 
property during the war. 


ARTICLE 90 


The inhabitants of territories detached from Turkey under the present 
.treaty shall, notwithstanding this transfer and the change of nationality 
consequent thereon, continue in complete enjoyment in Turkey of all tae 
rights in industrial, literary and artistic property to which they were entitled 
under Ottoman law at the time of transfer. 

Rights of industrial, literary aud artistic property which are in existence 
in territories detached from Turkey under the present treaty at the time of 
separation, or which are re-established or restored by the provisions of Ar- 
ticle 86, shall be recognized by the state to which the said territory is trans- 
ferred, and shall remain in existence in that territory for the same period of 
time as that which they would have enjoyed under Ottoman law. 
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ARTICLE 91 


All grants of patents and registrations of trade-marks, as well as all regis- 
trations of transfers or assignments of patents or trade-marks which have 
been duly made since the 30th October, 1918, by the Imperial Ottoman 
Government at Constantinople or elsewhere, shall be submitted to the 
Turkish Government and registered, if the parties concerned make an ap- 
plication within three months from the coming into force of the present 
treaty. Such registration shall have effect as from the date of the original 
registration. 


“SECTION V.—MIXED ARBITRAL TRIBUNAL 
: ARTICLE 92 
Within three months from the date of the coming into force of the 
present treaty, a mixed arbitral tribunal shall be established between each 
of the Allied Powers, on the one hand, and Turkey, on the other hand. 

Each of these tribunals shall be composed of three members, two being 
appointed respectively by each of the governments concerned, who shall be 
entitled to designate several persons from whom, according to the case in 
question, they will choose one to sit as a member of the tribunal. The 
president shall be chosen by agreement between the two governments con- 
cerned. 

In ease of failure to reach agreement within two months from the coming 
into force of the present treaty, the president shall be appointed, upon the 
request of one of the governments concerned, from among nationals of Pow- 
ers which remained neutral during the war, by the President of the Perma- 
nent Court of International Justice at The Hague. 

If within the said period of two months one of the governments concerned 
does not appoint a member to represent it on the tribunal, the Council of 
the League of Nations will have power to proceed to the appointment of such 
member upon the request of the other government concerned. 


If a member of the tribunal should die or resign or for any reason become’ 


unable to perform his duties, he shall be replaced by the method laid down 
for his appointment, the above period of two months running from the date 
‘of death, resignation or inability as duly verified. 


ARTICLE 93 


The seat of the mixed arbitral tribunals shall be at Constantinople. If 
the number and character of the cases justify it, the governments concerned 
shall be entitled to create in each tribunal one or more additional sections, 
the seat of which shall be in whatever place may be convenient. Each of 
these sections shall be composed of a vice-president and two members ap- 
pointed as laid down in the second, third, fourth and fifth paragraphs of 
Article 92. 
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Each ere shall appoint one or more agents to represent it before 
the tribunal. 

If, after three years from the establishment of a mixed arbitral tribunal, or 
of one of its sections, such tribunal or section has not finished its work, and 
if the Power on whose territory such tribunal or section has its seat so re- 
quests, the seat shall be removed from such territory. 


ARTICLE 94 


The mixed arbitral tribunals established pursuant to Articles 92 and 93 
shall decide all questions within their competence under the present treaty. 

Decisions shall be taken by a majority. 

The high contracting parties agree to regard i» decisions of the mixed 


_ arbitral tribunals as final and conclusive, and to render them binding upon 


~ their nationals, and to ensure their enforcement in their respective territories 


as soon as the decisions of the tribunals are notified to them, without it l 
being necessary to have them declared executory. ' 

The high contracting parties further undertake that their tribunals and 
authorities shall directly assist the mixed arbitral tribunals in every way 
that is in their power, particularly as regards the transmission of notices 
and the collection of evidence. . 


ARTICLE 95 


The mixed arbitral tribunals shall be guided by justice, equity and good 
faith. 

Each tribunal will determine the language to be used before it, and shall 
order such translations to be made as are necessary to ensure that the pro- .. 
ceedings are completely understood; it will lay down rules and time limits 
for the procedure to be observed. "These rules must be based on the follow- 
ing principles :— 

1. The procedure shall include the presentation of a memorial and a 
counter-memorial respectively, with the option of presenting a reply and a 
rejoinder. If either of the parties asks for leave to present an oral argu- 
ment he will be permitted to do so; in such case the other party will have the 
same right. 

2. The tribunal shall have full power to order enquiries, the production 
of documents, and expert examinations; to make a view, to demand any 
information, to hear any witnesses and to ask the parties or their representa- 
tives for any verbal or written explanations. 

3. Subject to any contrary provision in the present treaty, no claim shall 
be admitted after the expiry of a period of six months from the establish- 
ment of the tribunal, except upon express authority contained in a decision 
of the said tribunal and justified as an exceptional measure by considerations 
relating to distance or force majeure. 

4. It shall be the duty of the tribunal to hold as many sittings each week 
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as may be needed for the prompt despatch of its business, except during 
. vacations, which shall not exceed a total of eight weeks a year. 
5. Judgment must always be given within at most two months from the 
end of the hearing, after which the tribunal will at once proceed to consider 
` its judgment. ` . 
6. Oral arguments, if any, shall be heard in public, and in all cases judg- 
ment shall be delivered in public. . 
7. Each mixed arbitral tribunal shall be entitled to hold sittings else- 
where than in the place where its seat is established, if it considers it ad- 
vantageous for the despatch of business. 


ARTICLE 96 


The governments concerned shall appoint by agreement a secretary- 
general for each tribunal, and shall each attach to him one or more secre- 
taries. The secretary-general and the secretaries shall be under the orders 
of the tribunal, which with the consent of the governments concerned shall 
be entitled to engage any persons whose assistance it may need. 

_ The secretariat of each tribunal shall have its offices at Constantinople. 
The governments concerned shall have power to establish additional. offices 
in such other places as may be convenient. 

. Each tribunal shall keep in its secretariat the records, papers and docu- 
ments relating to the cases submitted to it, and upon the completion of its 
duties it shall deposit them in the archives of the government of the country. 
where its seat is established. These archives shall always be accessible to 
the governments concerned. 

ARTICLE 97 


Each government shall pay the emoluments of the member of the mixed 
arbitral tribunal whom it appoints, as well as those of any agent or secretary 
appointed by it. 

The emoluments of the president and those of the secretary-general shall 
be fixed by agreement between the governments concerned, and these emolu- 
ments and the general expenses of the tribunal shall be paid in equal shares 
by the two governments. f 
ARTICLE 98 


. The present section shall not apply to cases between Japan and Turkey, 
which, according to the terms of the present treaty, would fall within the 
competence of the mixed arbitral tribunal. Such cases shall be settled by 
agreement between the two governments. 


Pd X SECTION VI.—TREATIES 


ARTICLE 99 


From the coming into force of the present treaty and subject to the pro- 
visions thereof, the multilateral treaties, conventions and agreements of an 
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economic or technical character enumerated below shall enter again into 
force between Turkey and those of the other contraeting Powers party 
thereto :-— 

1. Conventions of March 14, 1884, of December 1, 1886, and of March 23, 
1887; and Final Protocol of July 7, 1887, terardik the protection of sub- 
marine cables; 

2. Convention of July 5, 1890, TUM the publieation of customs tariffs 
and the organization of an International Union for the publication of cus- 
toms tariffs; 

3. Arrangement of December 9, 1907, regarding the creation of the Inter- . 
national Office of Public Hygiene at Paris; 

4. Convention of June 7, 1905, regarding the creation of an International 
Agricultural Institute at Rome; 

5. Convention of July 16, 1863, for the redemption of the toll dues on the 
‘Scheldt; 

6. Convention of October 29, 1888, regarding the establishment of a 
definite arrangement guaranteeing the free use of the Suez Canal, subject 
to the special stipulations provided for by Article 19,of the present treaty; 

7. Conventions and agreements of the Universal Postal Union, including 
the conventions and agreements signed at -Madrid on November. 30, 
1920; 

8. ‘International Telegraphic Conventions signed at St. Petersburgh on 
July 10/22, 1875; Regulations and Tariffs drawn up by the International 

Telegraphic Conference, Lisbon, June 11, 1908. 


ARTICLE 100 


Turkey undertakes to adhere to the conventions or agreements enumer- 
ated below, or to ratify them:— 

1. Convention of October 11, 1909, regarding the international circula- 
tion of motor cars; 

2. Agreement of May 15, 1886, regarding the sealing of railway trucks 
subject to customs inspection, and protocol of May 18, 1907; 

8. Convention of September 23, 1910, respecting the unification of cer- 
tain regulations regarding collisions and salvage at sea; 

4. Convention of December 21, 1904, regarding exemption of hospital 
Ships from dues and charges in ports; 

5. Conventions of May 18, 1904, of May 4, 1910, and of September 30, 
. 1921, regarding the suppression of the White Slave Traffic; 
6.. Conventions of May 4, 1910, regarding the suppression of obscene 


+. publications; 


7. Sanitary Convention of January 17, 1912, Articles 54, 88 and 90 being 
reserved; 

8. Conventions of November 3, 1881, and April 15, 1889, regarding pre- 
cautionary. measures against phylloxera; 
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9. Opium Convention, re at The Harag, January 23, 1912, and addi- 
tional protocol of 1914; 

10. International Radió- Telegraphic Caavention of July 5, 1912; 

11. Convention regarding liquor traffic in Africa, signed at St. Germain- 
en-Laye, September 10, 1919; 

12. Convention revising the General Act of Berlin of February 26, 1885, 
and the General Act and Declaration of Brussels of July 2, 1890, signed at 
St. Germain-en-Laye, September 10, 1919; 

13. Convention of October 13, 1919, regulating aerial danii, pro- 
vided that Turkey obtains, under the protocol of May 1, 1920, such.deroga- 
tions as her geographical situation may render necessary; 

14. Convention of Sptember 26, 1906, signed at Berne, prohibiting the 
use of white phosphorus in the manufacture of matches. 

Turkey further undertakes to take part in the elaboration of new inter- 
national conventions relating to telegraphy and radio-telegraphy. 


Part IV.—COMMUNICATIONS AND SANITARY QUESTIONS 
SECTION 1.—COMMUNICATIONS 


ARTICOLE 101 


'Turkey undertakes to adhere to the convention and to the statute respect- N 
ing the freedom of transit adopted by the Conference of Barcelona on the 
14th April, 1921, as well as to the convention and the statute respecting the 
régime for waterways of international interest adopted by the said confer- 
ence on the 19th April, 1921, and to the supplementary protocol. 

Turkey accordingly undertakes to bring into force the provisions of these 
conventions, statutes and protocol as from the entry into force of the present 
treaty. 


Articte 102 
Turkey undertakes to adhere to the declaration of Barcelona, dated the 


20th April, 1921, “recognizing the rights of the flag of states not possessing 
a sea-board.” 


__ ARTICLE 108 
Turkey undertakes to adhere to the recommendations of the Conference 
of Barcelona, dated the 20th April, 1921, respecting ports placed under an 


international régime. "Turkey will subsequently make known those ports 
which will be placed under that régime. 


, ARTICLE 104 


Turkey undertakes to adhere to the recommendations of the Conference 
of Barcelona, dated the 20th April, 1921, respecting international railways. 
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These recommendations will be brought into force by the Turkish Govern- 
ment on the coming into force of the present treaty and subject to reciprocity. 


ARTICLE 105 


On the coming into force of the present treaty, Turkey agrees to sub- - 
scribe to the conventions and arrangements signed at Berne on October 
14, 1890, September 20, 1893, July 16, 1895, June 16, 1898, and September 
19, 1906, regarding the transportation of soods by rail. 


ARTICLE 106 


When, as a result of the fixing of new frontiers, aerailway connection be- 
tween two parts of the same country crosses another country, or a branch 
line from one country has its terminus in another, the conditions of working, 
in so far as concerns the traffic between the two countries, shall, subject to 
any special arrangements, be laid down in an agreement to be concluded be- 
tween the railway administrations concerned. If ‘these administrations’ 

cannot come to.an agreement as to the terms of such agreement, those condi- 

tions shall be decided by arbitration. : 
^. The establishment of all new frontier stations between aky and the : 
neighboring states, as well as the working of the lines between those stations, 
shall be settled by agreements similarly concluded. 


, ARTICLE 107 


Travellers and goods coming from or destined for Turkey or Greece, and — 
making use in transit of the three sections of the Oriental railways included 
between the Greco-Bulgarian frontier and the Greco-Turkish frontier near . 
Kuleli-Burgas, shall not be subject, on account of such transit, to any duty 

‘or toll nor to any sora of examination in connection with passports or 
customs. 

. A commissioner, who shall be selected by the Council of the League of 
Nations, shall ensure that the stipulations of this article are carried out. 

The Greek and Turkish Governments. shall each have the right to appoint 
a representative to be attached to this commissioner; this representative 
shall have the duty of drawing the attention of the commissioner-to any 
question relating to the execution of the abcve-mentioned stipulations, and 
shall enjoy all the necessary facilities to enable him to accomplish his task. 

' These representatives shall reach an agreement with the commissioner as to 
the number and nature of the subordinate staff which they will require. 

It shall be the duty of the said commissioner to submit, for the decision of 
the Council of the League of Nations, any question relating to the execution 
of the said stipulations which he may not Lave been able to settle. The 
Greek and Turkish Governments undertake to carry out any decision given 
by the majority vote of the said Council. , 
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The salary of the said commissioner, as well as the expenses -of his ' 
work, shall be borne in panej parts by the Greek and Turkish Govern- 
ments. 

In the event of Turkey doei later a railway line joining Adrianople 
to the line between Kuleli-Burgas and Constantinople, the stipulations of 
this article shall lapse in so far as concerns transit between the points on the 
Greco-Turkish frontier lying near Kuleli-Burgas and Bosna-Keuy respec- 
tively. 

Each of the two’ interested Powers shall have the right, after five years 
from the coming into force of the present treaty, to apply to the Council of 
the League of Nations with a view to deciding whether it is necessary that 
the control mentioned $n paragraphs 2 t9 5 of the present article should be . 
maintained. Nevertheless, it remains understood that the stipulations of 
paragraph 1 shall remain in force for transit over the two sections of the 
Oriental railways between the Greco-Bulgarian frontier and Bosna-Keuy. 


ARTICLE 108 


_ Subject to any special.provisions concerning the transfer of ports and rail- 
ways, whether owned by the Turkish Government or private companies, 
situated in the territories detached from Turkey under the present Treaty, 
and similarly subject to any agreéments which have been, or may be, con- 
cluded between the contracting Powers relating to the concessionnaires and 
the pensioning of the personnel, the transfer of railways will take place 
under the following conditions:— 

(1) The works and installations of all the railroads shall be left complete 
&nd in as good condition as possible; 

(2) When a railway system possessing its own rolling-stock is situated in 
its entirety in transferred territory, such stock shall be left complete with 
the railway, i in accordance with the last inventory before the 30th October, 
1918; 

(3) As regards lines, the administratión of which will in virtue of the pres- 
ent treaty be divided, the distribution of the rolling-stock shall be made by 
friendly agreement between the administrations taking over the several 
sections thereof. This agreement shall have regard to the amount of the 
material registered on those lines in the last inventory before the 30th Oc- 
tober, 1918, the length of the track (sidings included) and the nature and 
amount of the traffic. Failing agreement, the points in dispute shall be 
settled by arbitration. The arbitral decision shall also, if necessary, specify 
the locomotives, carriages and wagons to be left on each section, the condi- 
tions of their acceptance and such provisional arrangements as may be judged 
necessary to ensure for a limited period thé current maintenance in existing 
workshops of the transferred stock; 

(4) Stocks of stores, fittings and plant shall be left under the same condi- 
tions as the rolling-stock. 
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ARTICLE. 109° 
In default of any provisions to the contrary, "wish as the result of the fix- 


- ing of a new frontier the hydraulic system (canalization, inundation, irriga- 


tion, drainage or similar matters) in a state is ‘dependent on works ecscated 
within the territory of another state, or when use is made on the territory of 
a state, in virtue of pre-war usage, of water or hydraulic power, the source of 
which is on the territory of another state, an- agreement shall be made be- 
tween the states concerned to safeguard the interests and rights. Pogues by 
each of them. : 

Failing an agreement, the matter shall be regidatod by arbitration. 


e. Mes 


AnmrrcLnm 110 


, Roumania and Turkey will come to an agreement as tio an equitable ar- 
rangement for the working conditions cf the Constanza-Constantinople 
cable. . Failing agreement, the matter shall be settled by arbitration. 


ARTICLE lil 


Turkey renounces on her own behalf and on behalf of her nationals all 
rights, titles or privileges of whatsoever rature over the whole or part of. 
such cables as no longer land on her territory. 

If the cables or portions thereof transferred under the preceding para- 
graph are privately owned, the governments to which this property is trans- 
ferred will have to indemnify the owners. Failing agreement respecting the 
amount of indemnity, this amount will be fixed by arbitration. 


ARTICLE 112 . 


Turkey will retain the rights of property which she may already possess 
over those cables of which at least one end remains in Turkish territory. 
The exercise of the landing rights of the said cables in non-Turkish ter- 
ritory and their working conditions shall be settled in a friendly manner by 
the states concerned. Failing agreement, the dispute will be settled [by aT- 

bitration. 
ARTICLE 113 


Each of the high contr acting parties her eby accepts, in so far as iti is con- 


. cerned, the abolition of foreign post offices in Turkey. 


SECTION IL— SANITARY QUESTIONS 


ARTICLE, 114 


'The Superior Council of Health of Constantinople is sibolishsd: The 
Turkish administration is entrusted with the sanitary creunlzation of the 
coasts and frontiers of Turkey. es 
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- ARTICLE 115 - 


A single sanitary tariff, the dues and conditions of which shall be fair, 
shall be applied to all ships without distinction between the Turkish flag 
and foreign flags, and to nationals of foreign Powers under the same condi- 
tions as to nationals of Turkey. > 


ARTICLE 116 


Turkey undertakes to respect entirely the right of the sanitary employees 
whose services have been terminated to compensation to be appropriated 
out of the funds of the former Superior Council of Health of Constantinople, 
and all other rights acquired by employees or former employees of the coun- 
cil, or their representatives. All questions relating to such rights, to the 
. employment of the reserve funds of the former Superior Council of Health 
of Constantinople, or to the final liquidation of the former sanitary adminis- 
tration, as well as all other similar or cognate questions, shall be regulated 
by a commission ad hoc which shall be composed of a representative of each 
of the Powers represented on the Superior Council of Health of Constan- 
tinople except Germany, Austria and Hungary. In the event of disagree- 
ment between the members of the said commission on a question relating to 
the above-mentioned liquidation, or the employment of the funds remaining 
after that liquidation, every Power represented on the commission shall have 
the right to bring the matter to the notice of the Council of the League of 
Nations, whose decision shall be final. 


ARTICLE 117 


_ Turkey and those Powers which are interested in the supervision of the 
pilgrimages to Jerusalem and to the Hedjaz and the Hedjaz railway shall 
take such measures as are appropriate in accordance with the provisions of 
international sanitary conventions. With a view to ensuring complete 
uniformity in the execution of these measures, these Powers and Turkey 
shall constitute a Sanitary Co-ordination Commission for pilgrimages, on 
which the sanitary service of Turkey and the Maritime Sanitary and Queen: 
tine Council of Egypt shall be represented. 

. This commission must obtain the previous consent of the state on whose 

territory it holds its meeting. 


ARTICLE 118 ` 


Re on the work of the Pilgrimage Co-ordination (otto shall 
be addressed to the Health Committee of the League of Nations and to the 
International Office of Publie Health, and also to the government of each 
' country which is interested in pilgrimages and makes a request therefor. 
The commission will give its opinion on every question put to it by the 
League of Nations, by the International Office of Public Health, or by the 
interested governments. 
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Part V.—MiscELLANEOUS PROVISIONS | 
1. PRISONERS ‘OF WAR 


ÅRTICLE 119 


The high contracting parties agree to repatriate at once the prisoners of 
war and interned civilians who are still in their hands. 

The exchange of prisoners of war and interned civilians detained by Greece 
and Turkey respectively forms the subject of a separate agreement between 
those Powers signed at Lausanne on the 30th January, 1923. 


‘ARTICLE 120 


Prisoners of war and interned ¢ivilians awaiting disposal or undergoing 
sentence for offences against discipline shall be repatriated irrespective of 
the completion of their sentence or of the proceedings pending against them. 

Prisoners of war and interned civilians who are awaiting trial or under- 
going sentence for offences other than those against discipliné may be de- 
tained. 


ARTICLE 121 


. The high contracting parties agree to give every facility in their respective 
territories for the search for the missing and the identification of prisoners of. 
war and interned civilians who have expressed their desire not to. be re- 
* patriated. 


ARTICLE 122 


The high contracting parties undertake to restore on the coming into force 
of the present treaty all articles, money, securities, documents and personal 
effects of every description which have belonged to prisoners of war or in- 
terned civilians and which have been retained. ' 


ARTICLE 123 


The high contracting parties waive reciprocally all repayments of sums 
due for the maintenance of prisoners of war captured by their armies. 


2. GRAVES 


ARTICLE 124 


Without prejudice to the special provisions of Article 126 of the present 
treaty, the high contracting parties will cause to be respected and main- 
tained within the territories under their authority the cemeteries, graves, 
ossuaries and memorials of soldiers and sailors who fell in action or died 
from wounds, accident or disease since the 29th October, 1914, as well as of 
prisoners of war and interned civilians who died in captivity after that date. 

The high contracting parties will agree to accord in their respective ter- 
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ritories all necessary facilities to such commissions as each contracting Power 
may appoint for the purpose of the identification, registration and main- 
tenance of the said cemeteries, ossuaries and graves, and the erection of 
memorials on their sites. Such commissions shall not have any military 
character. ' 

The high contracting parties reciprocally undertake, subject to the pro- 
visions of their national laws and the requirements of public health, to 
.furnish each other every facility for giving effect to requests that the bodies 
of such soldiers and sailors may be transferred to their own country. 


ÅRTICLE 125 


The high contracting parties further undertake to furnish each other: ` 

(1) A complete list Sf prisoners of wer and interned civilians who have 
died in captivity, together with all information tending towards their iden- 
tification. 

(2) All information as to the number and position of the graves of all 
those who have been buried without identification. 


. ARTICLE 126 


The maintenance of the graves, cemeteries, ossuaries and memorials of 
Turkish soldiers, sailors and prisoners of war who may have died on Rou- 
manian territory since the 27th August, 1916, as well as all other obligations 
under Articles 124 and 125 regarding interned civilians, shall form the ob- 
ject of a special arrangement between the Roumanian and the Turkish 
Governments. 


ARTICLE 127 


In order to complete the general provisions included in Articles 124 and 
125, the Governments of the British Empire, France and Italy on the one 
hand and the Turkish and Greek Governments on the other apes to the 
special provisions contained in Articles 128 to 136. 


ARTICLE 128 . 


"The Turkish Government undertakes to grant to the Governments of the. 
British Empire, France and Italy respectively and in perpetuity the land 
within the Turkish territory in which are situated the graves, cemeteries, 
. ossuaries or memorials of their soldiers and sailors who fell in action or died 
of wounds, accident or disease, as well as those of prisoners of war and i in- 
terned civilians who died in captivity. . i 

The Turkish Government will also grant to those governments the land 
. which the commissions provided for in Article 130 shall consider necessary 
for the establishment of cemeteries for the regrouping of graves, for ossuaries 
or memorials. i 

The Turkish Government undertakes further to give free access to these 


we 
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graves, cemeteries, ossuaries and aborts, and if need be to authorize the 
construction of the neccessary roads and pathways. 
The Greek Government undertakes to fulfil the same obligations in so far 
as concerns its territory. 
The above provisions shall not affect Turkish or Greek sovereignty over 
the land thus granted. 


ARTICLE 129 


The land to be granted by the Turkish Government will include in par- 
ticular, as regards the British Empire, the area in the region known as Anzac 
(Ari Burnu), which is shown on map No. 3.* The occupation of the above- 
mentioned area shall be subject to the following conditions: 

(1) This area shall not be applied to any purpose other than that laid 
down in the present treaty; consequently it shall not be utilized for any 
military or commercial object nor for any other object foreign to the purpose : 
mentioned above; 

(2) The Turkish Government shall, at all times, have the right to cause 
this area, including the cemeteries, to be inspected; 

(3) The number of civil custodians appointed to look after the cemeteries ` 
shall not exceed one custodian to each cemetery. ‘There shall not be any 
special custodians for the parts of the area lying outside the cemeteries; 

(4) No dwelling houses may be erected in the area, either inside or out- - 
side the cemeteries, except such as are strictiy necessary for the custodians; 

(5). On the sea shore of the area no quay; jetty or wharfs may be built to 

“facilitate the landing or embarkation of persons or goods; 

(6) Such formalities as may be required may only be fulfilled on the coast 
inside the Straits and access to the area by tke coast on the Augean Sea shall 
only be permitted after these formalities have been fulfilled. . The Turkish 
Government agrees that these formalities, which shall be as simple as pos- 
sible, shall not be, without prejudice to the other stipulations of this article, 
more onerous than those imposed on other foreigners entering Turkey, and 

. that they should be fulfilled under conditions tending to avoid all unneces- 
sary delay; 

(7) Persons who desire to visit the area must not be armed, and the Turk- 
ish Government have the right to see to the enforcement of this strict pro- 
hibition; 

(8) The Turkish Government must be ionni at least a Js in ad- 
vance of the arrival of any party of visitors exceeding 150 persons. 


ARTICLE 130 


Each of the British, Frenck and. Italian Governments shall appoint a com- 
mission, on which the Turkish and Greek Governments will appoint a rep- 
.resentative, to which will be entrusted the duty of regulating on the spot 


5 Omitted from this SUPPLEMENT. 
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questions affecting the graves, cemeteries, ossuaries and memorials. The 
duties of these commissions shall extend particularly to: 
(1) the official recognition of the zones where burials have or may have : 
- already taken place and the registration of cemeteries, ossuaries, or memori- 
als already existing; | 
' (2) fixing the conditions in which, if necessary, graves may in future be 
concentrated, and deciding, in conjunction with the Turkish representative 
in Turkish territory and the Greek representative in Greek territory, the 
sites of the cemeteries, ossuaries and memorials still to be established, and 
defining the boundaries of these sites in such a way as shall restrict the land 
to be oceupied within the limits indispensable for the purpose; 
(3) communicating to the Turkish and Greek Governments in the name of 
the respective governntents a final plan qf their graves, cemeteries, ossuaries 
and memorials, whether already established or to be established. 


ARTICLE 131 


The government in whose favor the grant is made undertakes not to em- 
ploy the land nor to allow it to be employed for any purpose other than that 
to which it is dedicated.. If this land is situated on the coast, the shore may 
not be employed by the concessionary government for any military, marine 
or commercial purpose of whatever nature. The sites of graves and ceme- 
teries which may. no longer be used for that purpose and which are not used 
for the erection of memorials shall be returned to the Turkish or Greek 
Government. i ] 

ARTICLE 132 , 


Any necessary legislative or administrative measures for the grant to the 
British, French and Italian Governments respectively of full, exclusive and 
perpetual use of the land referred to in Articles 128 to 130 shall be taken by 
the Turkish Government and Greek Government respectively within six 
months of the date of the notification to be made in accordance with para- 
graph 3 of Article 130. If any compulsory acquisition of the land is neces- 
sary, it will be effected by and at the cost of the Turkish Government or the 
Greek Government, as the case may be. 


ARTICLE 133 


The British, French and Italian Governments may respectively entrust to 
such organizations as each of them may deem fit the establishment, arrange- 
ment and maintenance of the graves, cemeteries, ossuaries and memorials 
of their nationals. These organizations shall have no military character. 
They alone shall have the right to undertake the exhumation or removal of 
bodies necessary for the concentration of graves and establishment of ceme- 
teries and ossuaries, as well as the exhumation and removal of such bodies as 

_the governments to whom the grant of land is. made shall deem it necessary 
tó transfer to their own country. 
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ARTICLE 134 


_The British, French and Italian Governments shall have the right to en- 
trust the maintenance of their graves, cemeteries, ossuaries and memorials’ 
in Turkey to custodians appointed from among their own nationals. These 
custodians shall be recognized by the Turkish authorities and shall receive , 
froni them every assistance necessary for the safeguard and protection of 
these graves, cemeteries, ossuaries and memorials. The custodians shall 
have no military character, but may be armed for their personal defence 
with a revolver or automatic pistol. 


ARTICLE 135 


The land referred to in Articles 128 to 131 shall not be subjected by Turkey 
or the Turkish authorities, or by Greece or the Greek authorities, as the 
case may be, to any form of rent or taxation. Representatives of the 
British, French or Italian Governments, as well as persons desirous of visit- 
ing the graves, cemeteries, ossuaries and memorials, shall at all times have 
free access thereto. The Turkish Government and the Greek Government 
respectively undertake to maintain in perpetuity the roads leading to the 

‘said land. " 

The Turkish Government and. the Greek Goyernment respectively under- 
take to afford to the British, French and Italian Governments all necessary 
facilities for obtaining a sufficient water supply for the requirements of the 

Staff engaged in the maintenance or protection of the said graves, cemeteries, 
ossuaries and memorials, and for the irrigation of the land. 


ARTICLE 136 


The British, French and Italian Governments undertake to accord to the 
Turkish Government the benefits of the provisions contained in Articles 128 
and 130 to 135 of the present treaty for the establishment of graves, ceme- 
teries, ossuaries and memorials of Turkish soldiers and sailors existing on the 
territories under their authority, including the territories detached from 
Turkey. 


3. GENERAL PROVISIONS 


ARTICLE 187 


Subject to any agreements concluded between the high contracting par- 
ties, the decisions taken and orders issued since the 30th October, 1918, until 
. the coming into force of the present treaty, by or in agreement with the 
authorities of the Powers who have occupied Constantinople, and concern- . 
ing the property, rights and interests of their nationals, of foreigners or of 
Turkish nationals, and the relations of such persons with the authorities of 

“ Turkey, shall be regarded as definitive and shall give rise to no claim against 
these Powers or their authorities. 
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All other claims arising from injury suffered in consequence of any such 
decisions or orders shall be submitted to the Mixed Arbitral Tribunal. . 


ARTICLE 138 


_ In judicial matters, the decisions given and orders issued in Turkey from 
the 30th October, 1918, until the coming into force of the present treaty by 
all judges, courts or authorities of the Powers who have occupied Con- 
stantinople, or by the Provisional Mixed Judicial Commission established 
on the 8th December, 1921, as well as the measures taken in execution of 

‘such decisions or orders, shall be regarded as definitive, without prejudice, 
however, to the terms of par agraphs IV and VI of the amnesty declaration 
dated this day. 

Nevertheless, in the'event of a Minn being presented by a private person 
in respect of damage suffered by him in consequence of a judicial decision in 
favor of another private person given in a civil matter by a military or police 
court, this claim shall be brought before the Mixed Arbitral Tribunal, which 
may in a proper case, order the payment of compensation or even restitution 
of the property in question. 


ARTICLE 139 


Archives, registers, plans, title-deeds and other documents of every kind 
relating to the civil, judicial or financial administration, or the administra- 
tion of Wakfs, which are at present in Turkey and are only of interest to the 
government of a territory detached from the Ottoman Empire, and recipro- 
cally those in a territory detached from the Ottoman Empire which are only 
of interest to the Turkish Government, shall reciprocally be restored. 

Archives, registers, plans, title-deeds and other documents mentioned 
- above which are considered by the government in whose possession they are 
8s being also of interest to itself, may be retained by that government, sub- 
ject to its furnishing on request photographs or certified copies to the govern- 
ment concerned. 

Archives, registers, plans, title-deeds and other documents which have 
been taken away either from Turkey or from detached territories shall recip- 
rocally be restored in original, in so far as they concern exclusively the terri- 
tories from which they have been taken. 

The expense entailed by these ere shall be paid by. the Govern- 
ment applying therefor. 

The above stipulations apply in the same manner to the registers relating 
to real estates or Wakfs in the districts of the former Ottoman Empire trans- - 
ferred to Greece after 1912. 


ARTICLE 140 


Prizes made during the war ‘between Turkey and the other contracting 
Powers prior to the 30th October, 1918, shall give rise to no claim on either 
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side. ‘ The same shall apply to seizures effected-after that date, for violation 
of the armistice, by the Powers who have occupied Constantinople. 

It is understood that no claim shall be made, either by the governments of 
the Powers who have occupied Constantinople or their nationals, or by the 
Turkish Government or its nationals, respecting small craft of all kinds, ves- 
sels of light tonnage, yachts and lighters which any of the said governments 
may, between the 29th October, 1914, until the 1st January, 1923, have dis- 
posed of in their own harbors or in harbors occupied by them. Neverthe- 
less, this stipulation does not prejudice the terms of paragraph VI of the | 
Amnesty Declaration dated this day, nor the claims which private persons 
may be able to establish against other private persons in virtue of rights held 
before the 29th October, 1914. 

Vessels under the Turkish flag seized by the Greek forces after the 30th 
Ostober: 1918, shall be restored to Turkey. 


ARTICLE 141 


In bitondinos with Article 25 of the present treaty, Articles 155, 250 and 
440 and Annex III, Part VIII (Reparation) of the Treaty of Pence of Ver- 
sailles, dated the 28th June, 1919, the Turkish Goverhment and its nationals 
‘are released from any liability to the German Government or to its nationals 
in respect of German vessels which were the object during the war of a trans- 
fer by the German Government or its nationals to the Ottoman Government 
or its nationals without the consent of the Allied Governments, and at 
present in the possession of the latter. ' 

The same shall apply, if necessary, in the relations between Turkey and 
the other Powers which fought on her side. 


ARTICLE 142 


The separate convention concluded on the 30th January, 1923, between 
Greece and Turkey, relating to the exchange of the Greek and Turkish popu- 
lations, will have as between these two high contracting parties the same 
force and effect as if it formed part of the present treaty. 


ARTICLE 143 


The present treaty shall be ratified as soon as possible. 

The ratifications shall be deposited at Paris. 

The Japanese Government will be entitled merely to inform the Govern- 
ment of thé French Republic through their diplomatie representative at: 
. Paris when their ratification has been given; in that case, they must transmit 
- the instrument of ratification as soon as. possible. 
j Each of the signatory Powers will ratify by one single instrument the 
present treaty and the other instruments signed by it and mentioned in the 
Final Act of the Conference of Lausanne, in so far as these require ratifica- 
tion. 
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A first procés-verbal of the deposit of ratifications shall be drawn up as soon 
as Turkey, on the one hand, and the British Empire, France, Italy and 
Japan, or any three of them, on the other hand, have deposited the instru- 
ments of their ratifications. 

From the date of this first procés-verbal the treaty will come into force 
between the high contracting parties who have thus ratified it. . Thereafter 
it will come into force for the other Powers at the date of the deposit of their 
ratifications. 

As between Greece and Turkey, however, the provisions of Articles 1/2 
(2) and 5-11 inclusive will come into force as soon as the Greek and Turkish 
Governments have deposited the instruments of their ratifications, even if 
at that time the procés«erbal referred to above has not yet been drawn up. ES 

'The French Government will transmit. to all the signatory Powers.a certi- 
fied copy of the proces-verbaux of the deposit of ratifications. 

In faith whereof the above-named plenipotentiaries have signed the pres- 
ent treaty. 

Done at Lausanne, the 24th duly: 1923, in a single copy, which will be 
deposited in the archives of the Government of the French Republic, which 
will transmit a certified copy to each of the contracting Powers. 


[L.s.] Horace RuMBor». [u.s.] Const. DIAMANDY. 

{u.s.] PELLÉ. [L.s.] Const. ContzEsco. 

[u.s.] GARRONI. ` D t sees 

[Ls.] G. C. MONTAGNA. - [u.s.] M. IswET. ý 
[u.s.] K. Orem. [u.s.] Dr. Riza Novum. 

[u.s.] E. K. VENISELOS. [ns.] Hassan. 


[rs.]] D. CACLAMANOS. 


IL. CONVENTION RELATING TO THE RÉGIME OF THE STRAITS 


'The British Empire, France, Italy, Japan, Bulgaria, Greece, Roumania, 
Russia, the Serb-Croat-Slovene State and Turkey, being desirous of ensuring 
in the Straits freedom of transit and navigation between the Mediterranean 
Sea and the Black Sea for all nations, in accordance with the principle laid 
down in Article 23 of the Treaty of Peace signed this day, 

And considering that the maintenance of that freedom is necessary to the 
general peace and the commerce of the world, 

Have decided to conclude a convention to this effect, “and have appointed . 
as their respective plenipotentiaries: 

His MAJESTY THE Kine or THE UNITED Kinepom or GREAT BRITAIN 
AND IRELAND AND OF THE BRITISH DOMINIONS BEYOND THE SEAS, EMPEROR 
or INDIA: 

The Right Honorable Sir Horace George Montagu Rumbold, Baronet, 
G.C.M.G., High Commissioner at Constantinople; 
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Tus PRESIDENT OF THE FRENCH REPUBLIC: | 

General Maurice Pellé, Ambassador of France, High Contiene of 
the Republic in the East, Grand Ofer of the National Order of the 
Legion of Honor; _ 

His Masrsty THE Kine or lmALY: 

The Honorable Marquis Camillo Garroni, Senator of the Kingdom, 
Ambassador of Italy, High Commissioner at Constantinople, Grand 
. Cross of the Orders of Saints Maurice and Lazarus, and of the Crown - 
of Italy; 

M. Giulio Cesare Montagna, Envoy Extraordinary and Minister Pleni- 
potentiary at Athens, Commander of the Order of Saints Maurice 
and Lazarus, Grand Officer of the Crown of Maly; 

His MajssrY THE EMPEROR OF JAPAN: 
Mr. Kentaro Otchiai, Jusammi, First Class of the Order of the Rising 
Sun, Ambassador Yixtrnordinary and Plenipotentiary at Rome; 
His MAJESTY THE Kine OF THE BULGARIANS: 
' M. Bogdan Morphof, formerly Minister of Railways, Posts and Tele- 
graphs; . 
M. Dimitri Stanciof, Doctor of taw, Envoy Extraordinary and Minister 
ienipotentiary at London, Grand Cross of the Order of Saint Alex- 
ander; 
His MAJESTY THE Kine oF THE HELLENES: 

M. Eleftherios K. Veniselos, formerly President of the Council of Minis- 
ters, Grand Cross of the Order of the Savior; 

M. Demetrios Caclamanos, Minister Plenipotentiary at London, Com- 
mander of the Order of the Savior; ] : 

His Maszstr rHE Kine or Roumanta: 
M. Constantine I. Diamandy, Minister Plenipotentiary; 
M. Constantine Contzesco, Minister Plenipotentiary; 
Russia: 

M. Nicolas Ivanovitch Iordanski; 

His MAJESTY THE Kine or THE SERBS, THE CROATS AND THE TERR i 

Dr: Miloutine Yovanovitch, Envoy Extraordinary and Minister Pleni- 
potentiary at Berne; 

THE GOVERNMENT OF THE GRAND NATIONAL ÁSSEMBLY OF TURKEY: 

Ismet Pasha, Minister for Foreign Affairs, Deputy for Adrianople; 

Dr. Eiza Nur Bey, Minister for Health and for Publie Assistance, 
Deputy for Sinope; l 

Hassan Bey, formerly Minister, Deputy for Trebizond; 

Who, having produced their full powers, found in good and due form, have 


agreed as follows: 
: ARTICLE Í 


The high contracting parties agree to recognize and declare the principle 
-of freedom of transit and of navigation by sea and by air in the Strait of the 
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‘Dardanelles, the Sea of Marmora and the Bosphorus, hereinafter comprised: 
under the general term of the “Straits.” 


ARTICLE 2 , 


The transit and navigation of commercial vessels and aireraft, and of war 
vessels and aircraft in the Straits in time of peace and in time of war shall 
henceforth be regulated by the provisions of the attached annex. 


ANNEX 
RULES FoR THE PASSAGE OF COMMERCIAL VESSELS AND ÁIRCRAFT, AND OF WAR VESSELS 
AND AIRCRAFT THROUGH THE STRAITB 


1 
* 
. 
Merchant Vessels, including Hospital Ships, Yachts and Fishing Vessels and non-Military 
Aireroft : i 


(a) In time of peace. 

Complete freedom of navigation and passage by day and by night under any ae and with 
any kind of cargo, without any formalities, or tax, or charge whatever (subject, however, to 
international sanitary provisions) unless for services cirectly rendered, such as pilotage, ' 
light, towage or other simila? charges, and without prejudice to the rights exercised in this 
respect by the services and undertakings now operatinz under concessions granted by the 
"Turkish Government. ; 

To facilitate the collection of these dues, merchant vessels passing the Straits will com- 
munieate to stations appointed by the Turkish Government their name, nationality, ton- 
nage and destination. 


` Pilotage remains optional. f 


(b) In time of war, Turkey being neutral. 

Complete freedom of navigation and passage by day and by night under the same condi- 
tions as above. The duties and rights of Turkey as & neutral Power cannot authorize her to 
take any measures liable to interfere with navigatior. through the Straits, the waters of 
which, and the air above which, must remain entirely free in time of war, Turkey being neu- 
tral just as in time of peace. 

Pilotage remains optional. 


(e) In time of war, Turkey being a belligerent. 

Freedom of navigation for neutral vessels and neutral non-military aircraft, if the vessel or 
aircraft in question does not assist the enemy, particularly by carrying contraband, troops 
or enemy nationals. Turkey will have the right to visit and search such vessels and air- 
craft, and for this purpose aircraft are to alight on the ground or on the sea in such areas ag 
are specified and prepared for this purpose by Turkey. The rights of Turkey to apply to 
enemy vessels the measures allowed by international law are not affected. 

Turkey will have full power to take such measures as she may consider necessary to pre- 
vent enemy vessels from using the Straits. These measures, however, are not to be of such. 

-a nature as to prevent the free passage of neutral vessels, and Turkey agrees to provide such 
vessels with either the necessary instructions or pilots for the above purpose. 


2 


Warships, including Fleet Auziliaries, Troopships, Aircraft Carriers and Military ee 


(8) In time of peace. 
Complete freedom of passage hy day and by night under any flag, without any formalities, 
or tax, or charge whatever, but subject to the following restrictions as to the total force: 
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The maximum force which any one Power may send through the Straits into the 
Black Sea is not to be greater than that of the most powerful fleet of the littoral Powers 
of the Black Sea existing in that sea at the time of passage; but with the proviso that 
the Powers reserve to themselves the right to send into the Black Sea, at all times and 
under all circumstances, a force of not more than three ships, of which no individual 
shir shall exceed 10,000 tons: 


. Turkey has no responsibility in regard to the number of war vessels which pass through the 


Straits. 

In ordar to enable the above rule to be observed, the Straits commission provided for in 
Article 10 will, on the 1st January and the 1st July of each year, enquire of each Black Sea 
littoral Power the number of each of the following classes of vessel which such’ Power pos- 
sesses in the Black Sea: Battle-ships, battle-cruisers, aircraft-carriers, cruisers, destroyers, 
submarines, or other types of vessels as well as naval aircraft; distinguishing between the 
ships which are in active commission and the ships with reduced complements, the ships i in 
reserve and the ships undergoing repairs or alterations. s 

The Straits commission will then inform the Powers concerned that the strongest naval 
force in the Black Sea comprises: Battleships, battle-cruisers, aircraft carriers, cruisers, 
destroyers, submarines, aircraft and units of other types which may exist. The Straits 
commission will also immediately inform the Powers concerned when, owing to the passage 
into or out of the Black Sea of any ship of the strongest Black Sea torde, any alteration in 
that force has taken place. 

The naval force that may be sent through the Straits into the Black Sea will be calculated 
on the number and type of the ships of war in active commission imd i 


(b) In tims of war, Turkey being neutral. 

Complete freedom of passage by day and by night indes any TA without any f ndis 
or tax, or charge whatever, under the same limitations as in paragraph 2 (a). 

"However, these limitations will not be applicable to any belligerent Power to the prejudice 


“of its belligerent rights in the Black Sea. . 


The rights and duties of Turkey as a-neutral Power cannot authorize her to take any 
measures liable to interfere with navigation through the Straits, the waters of which, and 
the air above which, must remain entirely free in time of war, Turkey being neutral, just 
as in time cf peace. 3s 

Warships and military aircraft of belligerents will bedorbidden to make any capture, to 
exercise the right of visit and search, or to carry out any other hostile act in the Straits. 

As regards revictualling and carrying out repairs, war vessels will be subject to the terms 
of the Thirteenth Hague Convention of 1907, dealing with maritime neutrality. 

` Military aircraft will receive in the Straits similar treatment to that accorded under the 
Thirteenth Hague Convention of 1907 to warships, pending the conclusion of an interna- 
‘tional convention establishing the rules of neutrality for airoratb, . 


(e) In time cf war, Turkey being: belligerent. : - 

Complete freedom of passage for neutral warships, without any formalities, or tax, or 
charge whatever, but under the same limitations as in paragraph 2 (a). - E 

The measures taken by Turkey to prevent enemy ships and aircraft from using the Straits 
are not to be of such a nature as to prevent the free passage of neutral ships and aircraft, and 
Turkey agrees to provide the said ships and aircraft with either the necessary instructions or 


-~ pilots for the above purpose. 


Neutral military aircraft will make the passage of the Straits at their own risk and peril, 
and will submit to investigation as to their character. For this purpose aircraft are to 
` alight on the ground or on the sea in such areas as are specified and prepared for this purpose 
by Turkey. . 
3 

(a) The passage of the Straits by submarines of Power at peace with Turkey must be 
made on the surface. s 
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(b) The officer in command of a foreign naval force, whether coming from the Mediter- 
ranean or the Black Sea, will communicate, without being compelled to stop, to a signal sta- 
tion at the entrance to the Dardanelles or the Bosphorus, the number and the names of 
vessels under his orders which are entering the Straits. . 

"These signal stations shall be notified from time to time by Turkey; until such signal sta- 
tions are notified, the freedom of passage for foreign war vessels in the Straits shall not 
thereby be prejudiced, nor shall their entry into the Straits be for this reason delayed. 

(c) The right of military and non-military aircraft to fly over the Straits, under the condi- 
tions laid down in the present rules, necessitates for aircraft— 

(i) Freedom to fly over a strip of territory of five kilometres wide on each side of the nar- 
row parts of the Straits;. 

. (ii) Liberty, in the event of a forced landing, to alight on the coast or on the sea in the 

territorial waters of Turseys 
4 
` 


. . : 
Limitation of Time of Transit for Warships . 

In no event shall warships in transit through the Straits, except in the event of damage or 
peril of the sea, remain therein beyond the time which is necessary for them to effect their 
passage, including the time of anchorage during the night if necessary for safety of naviga- 
tion. 

- . 5 
Stay in the Ports of the Straits and of the Black Sea t 


(a) Paragraphs 1, 2 and 3 of this annex apply to the passage of vessels, warships and air- 
craft through and over the Straits and do not affect the right of Turkey to make such regu- 
lations as she may consider necessary regarding the number of men-of-war and military 
aircraft of any one Power which may visit Turkish porta or aerodromes at one time, and the. 
duration of their stay. 

(b) Littoral Powers of the Black Sea will also have a similar right as regards their ports 
and aerodromes. 

(c) The light-vessels which the Powers at present represented on the European commis- 
sion of the Danube maintain a; ~ tionnaires at the mouths of that river as far up as Galatz 
will be regarded as additional to the men-of-war referred to in paragraph 2, and may be 
replaced in case > of need. 

6 


Special Provisions relating to Santiary Protection 


Warships which have on board cases of plague, cholera or typhus, or which have had such 
cases on board during the last seven days, and warships which have left an infected port 
within less than five times 24 hours must pass through the Straits in quarantine and apply 
by the means on board such prophylactic measures as are necessary to prevent any possibil- 
ity of the Straits being infected. 

The same rule shall apply to merchant ships having a doctor on board and passing straight 
through the Straits without, calling at a port or breaking bulk. 

Merchant ships not having a doctor on board shall be obliged to comply with the inter- 
national sanitary regulations before entering the Straits, even if they are not to callat a port . 


therein. 


Warships and merchant vessels calling at one of the Susie in the Straits shall be subject 


in that port to the international sanitary regulations applicable in the port i in question. 


. ARTICLE 3 ; 


With a view to maintaining the Straits free from any obstacle to free 
passage and navigation, the provisions contained in Articles 4 to 9 will be 


Ps 
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applied to the waters and shores thereof as well as to the islands situated 
therein, or in the vicinity. 
ARTICLE 4 


The zones and islands indicated below shall be demilitarized: 

1. Both shores of the Straits of the Dardanelles and the Bosphorus over 
the extent of the zones delimited below (see the attached map)°: 

Dardanelles: 

On the north-west, the Gallipoli Peninsula and the area south-east of a line 
traced from a point on the Gulf of Xeros 4 kilometres north-east of Bakla- 
Barnu, reaching the -Sea of Marmora at Kumbaghi and passing south of 
Kavak (this village excluded); , 

On the south-east, the-area included between the c6ast and a line 20 kilo- 
metres from the coast, starting from Cape Eski-Stamboul opposite Tenedos 
and reaching the Sea of Marmora at a point on the coast immediately north 
of Karabigha. ‘ 

Bosphorus (without prejudice to the special provisions relating to Con- 
stantinople contained in Article 8): 

On the east, the area extending up to a line 15 kilofnetres from the eastern 
shore of the Bosphorus; 

On the west, the area up to a line 15 kilometres sin the western shore of 
the Bosphorus. 

. 2. All the islands in the Sea of Marmora, with the exception of the island 
' “of Emir Ali Adasi. 

3. In the Ægean Sea, the islands of Samothrace, Lemnos, Imbros, Tene- . 
dos and Rabbit Islands. 

ARTICLE 5 


A commission composed of four representatives appointed respectively 
by the Governments of France, Great Britain, Italy and Turkey shall meet 
within 15 days.of the coming into force of the present convention to de- 
termine on the spot the boundaries of the zone laid down in Article 4 (1). 

The governments represented on that commission will pay the salaries of 
their respective representatives. 

Any general expenses incurred by the commission shall be borne in Suid 
shares by the Powers represented thereon. 


ARTICLE 6 


Subject to the provisions of Article 8 concerning Constantinople, there 
` shall exist, in the demilitarized zones and islands, no fortifications, no per- 
manent artillery organization, no submarine engines of war other than sub- 
marine vessels, no military aerial organization, ànd nó naval base. 

No armed forces shall be stationed in the demilitarized zones and islands 
except the police and gendarmerie forces necessary for the maintenance of 


8 Omitted from this SUPPLEMENT 
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order; the armament of such forces will be composed only of revolvers, 
swords, rifles and four Lewis guns per hundred men, and will exclude any 
artillery. 

In the territorial waters of the demilitarized zones and islands, there shall 
exist no submarine engines of war other than submarine vessels. 

Notwithstanding the preceding paragraphs Turkey will retain the right 
to transport her armed forces through the demilitarized zones and islands of 
Turkish territory, as well as through their territorial waters, where the 
Turkish fleet will have the right to anchor. 

Moreover, in so far as the Straits are concerned, the Turkish Government 
shall have the right to observe by means of aeroplanes or balloons both the 
surface and the bottom of the sea. Turkish aeroplanes will always be able to 
fly over the waters of the Straits and the demilitarized zones of Turkish ter- 
ritory, and will have full freedom to alight therein, either on land or on sea. 

In the demilitarized zones and islands and in their territorial waters, 
Turkey and Greece shall similarly be entitled to effect such movements of 
personnel as are rendered necessary for the instruction outside these zones 
and islands of the men recruited therein. 

Turkey and Greece shall have the right to organize in the said zones and 
islands in their respective territories any system of observation and com- 
munication, both telegraphic, telephonic and visual. Greece shall be en- 
titled to send her fleet into the territorial waters of the demilitarized Greek 
islands, but may not use these waters as a base of operations against Turkey 
nox for any military or naval concentration for this purpose. 


ARTICLE 7 


No submarine engines of war other than submarine vessels shall be in- 
stalled in the waters of the Sea of Marmora. 

The Turkish Government shall not instal any permanent battery or tor- 
pedo tubes, capable of interfering with the passage of the Straits, in the 
coastal zone of the European shore of the Sea of Marmora or in the coastal 
zone on the Anatolian shore situated to the east Not the demilitarized zone 
of the Bosphorus as far as Darije. 


ARTICLE 8 


At Constantinople, including for this purpose Stamboul, Pera, Galata, 
Scutari, as well as Princes' Islands, and in the immediate neighborhood of 
Constantinople, there may be maintained for the requirements of the capital, . 
a garrison with a maximum strength of 12,000 men. An arsenal and naval 
base may also be maintained at Constantinople. 


ARTICLE 9 


: If, in ease of war, Turkey, or Greece, in pursuance Jol their belligerent 
iehi should modify in any way the provisions of demilitarization pre- 
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sabed above, they will be bound to reestablish as soon as peace is concluded 
the régime laid down in the present convention. - 


ARTICLE 10 


There shall be constituted at Constantinople an international commission 
composed in accordance with Article 12 and called the “Straits Commis- 
sion.’ 
ARTICLE 11 ` 


The commission will exercise its functions over the waters of the Straits. 


“ARTICLE 12 


The commission shall be composed of a representative of Turkey, who 
shall be president, and representatives of France, Great Britain, Italy, 
Japan, Bulgaria, Greece, Roumania, Russia, and the Serb-Croat-Slovene 
State, in so far as these Powers are signatories oi the present convention, 
each of these Powers being entitled to IOpreeentauon as from its ratification 
. of the said convention. . 

The United States of America, in the event of their acceding to the present 
convention, will also be entitled to have one representative on the commis-__-~__ 
sion. 

Under the same conditions any independent littoral states of the Black - 
Sea which are not mentioned in the first paragraph of the present article 
will possess the same right. 

AnTICLE 18 


The governments represented on the commission will pay the salaries of 
their representatives.. Any incidental expenditure incurred by the com- 
mission will be borne by the said governments in the proportion laid down 
for the division of the expenses of the League of Nations. 


ARTICLE 14 


It will be the duty of the commission to see that the provisions relating 
to the passage of warships and military aircraft are carried out; these pro- 
visions are laid down in paragraphs 2, 3 and 4 of the annex-to Article 2. 


ARTICLE 15 


The Straits Commission will carry out its functions under the auspices of 

. the League of Nations, and will address to the League an annual report 

giving an account of its activities, and furnishing all information which may 

- be useful in the interests of commerce and navigation; with this object in 

view the commission will place itself in touch with the departments of the 
Turkish Government dealing with navigation through the Straits. 
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ARTICLE 16 


It will be the duty of the commission to prescribe such regulations as may 
be necessary for the accomplishment of its task. 


ARTICLE 17 


The terms of the present convention will not infringe the ones of Turkey 
to move her fleet freely in Turkish waters. 


ARTICLE 18 


The high contracting parties; desiring to secure that the demilitarization - 
of the Straits and of the contiguous zones shall not constitute an unjustifia- 
ble danger to the militery security of Turkey, and that no act of war should 
imperil the freedom of the Straits or the safety of the demilitarized zones, 
agree as follows: 

Should the freedom of navigation of the Straits or the security of the 
demilitarized zones be imperilled by a violation of the provisions relating to 
freedom of passage, or by a surprise attack or some act of war or threat of 
war, the high contracting parties, and in any case France, Great Britain, 
Italy and Japan, acting in conjunction, will meet such violation, attack, or 
other act of war or threat of war, by all the means that the saune of the 
League of Nations may decide for this purpose. 

So soon as the circumstance which may have necessitated the action pro- 
vided for in the preceding paragraph. shall have ended, the régime of the’ 
Straits as laid down by the terms of the present convention shall again. be 
strictly applied. 

The present provision, which forms an integral part of those relating to 
the demilitarization and to the freedom of the Straits, does not prejudice 
the ri right and obligations of the high contacting parties under the Covenant 

——-6f the pee of Nations. 
ÁAnTICLE 19 


The high contracting parties will use every possible endeavor to ‘Induce 
non-signatory Powers to accede to the present convention. 

This adherence will be notified through the diplomatic channel to the 
Government of the French Republic, and by that Government to all signa- 
tory or adhering states. The adherence will take effect as from the date of 
notification to the French Government. 


ARTICLE 20 


The present convention shall be ratified. The ratifieations shall be 
deposited at Paris as soon as possible. 

The convention will come into force in the same way as the Treaty of 

' Peace signed this day. In so far as concerns those Powers who are not 

signatories of this treaty and who at that date shall not yet have ratified 
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the present convention, this convention will come into force as from the date 
on which they deposit their respective ratifications, which deposit shall be 
notified to the other contracting Powers by the French Government. 

In - faith whereof the above-named plenipotentiaries have signed the 
present convention. 

Done at Lausanne the 24th July, 1923, in a single copy which will remain 
deposited in the archives of the Government of the French Republic, and of 
which authenticated copies will be transmitted to each of the contracting 
Powers. 


[u.s.] Horace RUMBOLD. [u.s.] D. Gratien awed: 

[u.s.] Prrrf. ' i [u.s.] Const. DIAMANDY. 

{u.8.] GARRONI. [ns.] Const. CONTZESCO. 

[L.5.] G. C. MONTAGNA. E EE E E Ws yeas 
[u.8.] K. Orcutrar. D. C ste eoi RETE 
[u.8.| B. MonmPnuorr. [r.s] M. IswET. 

[n.s.] SrANCIOFF. [n.s.] Dm. Riza Nour. 

[Ls] E. K. VENISÉLOS. [L.s.] Hassan. 


IIL CONVENTION RESPECTING THE THRACIAN FRONTIER 


The British Empire, France, Italy, Japan, Bulgaria, Greece, Roumania, 
the Serb-Croat-Slovene State and Turkey, þeing desirous of ensuring the 
‘maintenance of peace on the frontiers of Thrace, 

And considering it necessary for this purpose that certain special reciprocal 
measures should be taken on both sides of this frontier, as provided in 
Article 24 of the Treaty of Peace signed this day, 

Have decided to conclude a convention for this purpose, and have ap- 
pointed as their plenipotentiaries: 


His MAJESTY THE Kine OF THE UNITED Kinepom oF GREAT BRITAIN. AND- "E 


IRELAND AND OF THE BRITISH DOMINIONS BEYOND THE SEAS, EMPEROR OF 
INDIA: 

The Right Honorable Sir Horace Govis Montagu Rumbold, Baronet, 

G. C. M. G., High Commissioner at Constantinople; 
THE PRESIDENT OF THE FRENCH REPUBLIC: . 

General Maurice Pellé, Ambassador of France, High Combalisiónar of 
the Republic in the East, Grand- Officer of the National Order of the 
Legion of Honor; 

‘His MazgsTY THE Kine OF ITALY: 

The Honorable Marquis Camillo Garroni, Senator of the Kingdom, 
Ambassador of Italy, High Commissioner at Constantinople, Grand 
Cross of the Orders of Saints Maurice and Lazarus, and of the Crown 
of Itely; à 3 

? The Russian Government have informed the Secretary-General of the Conference that 
the Russian Delegate will sign this convention at Constantinople on August 14. 
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M. Giulio Cesare Montagna, Envoy Extraordinary and. Minister 
Plenipotentiary at Athens, Commander of the Order of Saints 
Maurice and Lazarus, Grand Officer of the Crown of Italy; 

' His MAJESTY THE EMPEROR OF JAPAN: ; 

Mr. Kentaro Otchiai, Jusammi, First Class of the Order of the Rising 
Sun, Ambassador Extraordinary and Plenipotentiary at Rome; 

His MasestTY THE Kine OF THE BULGARIANS: 

M. Bogdan Morphoff, formerly Minister of Railways, Posts and 
Telegraphs; 

M. Dimitri Stanciof, Doctor of Law, Envoy Extraordinary and Minister 
Plenipotentiary at London, Grand Cross of: the Order of Saint 
Alexander; 

His MAJESTY THE Kine OF THE HELLENES: 

M. Eleftherios K. Veniselos, formerly President of the Couneil of 
Ministers, Grand Cross of the Order of the Savior; 

M. Demetrios Caclamanos, Minister Plenipotentiary at London, 
Commander of the Order of the Savior; 

His MAJESTY THE Kina or ROUMANIA: 

M. Constantine I.' Diamandy, Minister Plenipotentiary; 

M. Constantine Contzesco, Minister Plenipotentiary; 

His MAJESTY THE Kine OF THE SERBS, THE CROATS AND THE SLOVENES: 
Dr. Miloutine Yovanovitch, Envoy Extraordinary and Minister 

Plenipotentiary at Berne; 

Tne GOVERNMENT OF THE GRAND NATIONAL ASSEMBLY OF TURKEY: 
Ismet Pasha, Minister for Foreign Affairs, Deputy for Adrianople; 
Dr. Riza Nour Bey, Minister for Health and for Public Assistance, 

Deputy for Sinope; 

Hassan Bey, formerly Minister, Deputy for Trebizond; 

. Who, having produced their full powers, found i in good and due form, have 
agreed as follows:— 


ARTICLE 1 


From the ZEgean Sea to the Black Sea the territories extending on both 
Sides of the frontiers separating Turkey from Bulgaria and from Greece 
‘shall be demilitarized to a depth of about 30 kilometres within the following 
limits (see the attached map): 
(1) In Turkish territory, from the /Egean Sea to the Black Sea: 

a line generally parallel to the frontier of Turkey with Greece and Bulgaria, 
defined in Article 2, paragraphs 1 and 2, of the Treaty of Peace signed this 
day. ‘This line shall be traced at a minimum distance of 30 kilometres from ` 

‘that frontier, except in the neighborhood of Kirk Kilisse, where the town 

itself, and an area within a radius of at least 5 kilometres from the centre of 

. the town shall be excluded from the demilitarized zone. The line will run 

from Ibrije-Burnu on the Augean Sea, to Serbes-Burnu on the Black Sea; 
8 Omitted from this SUPPLEMENT. 
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(2) In Greek territory, from the Augean Sea to the Greco-Bulgarian frontier: 

a line starting from Cape Makri (the village of Makri being excluded), 
thence northwards generally parallel to the course of the Maritza as far as 
Tahtali, then passing eastwards of Meherkoz to a point to be determined on 
ihe Gieco- Bülsaan frontier, about 15 kilometres to the west of uekil, 
Derbend; 

(3) In Bulgarian icit: from the Greco-Bulgarian frontier to the Black 
Sea: 

a line running from the point defined above, crossing the road from Adrian- - 
ople to Kossukavak at a point 5 kilometres to the west of Papas-Keui, 
thence running at a distance of at least 30 kilometres from the Greco-Bul- 
garian frontier, and from the Turco-Bulgarian frontier, except in the neigh- 
borhood of Harmanli, where the town itself, and an Srea within a radius of 
at least 5 kilometres from the centre of the town, shall be excluded from the: 
demilitarized zone; the line shall reach the Black Sea at the head of the bay 
situated to the north-west of Anberler. ` 


_ ARTICLE 2 | 


A boundary commission, which shall be set up within fifteen days from 
the coming into force of the present.convention, shall settle and trace on 
the spot the boundaries defined in Article 1.' This commission shall be 
composed of represéntatives appointed by France, Great Britain, Italy, 
Bulgaria, Greece and Turkey, each Power having one representative. The 
. Bulgarian, Greek and Turkish representatives shall only take part in the 
work concerning the territory of Bulgaria, Greece and Turkey respectively; 
however, the combined result of these operations shall be drawn up and: 
registered at à plenary meeting of the commission. 


ARTICLE 3 


The derrilitarization of the zones defined in Article 1 shall be effected and 
maintainec in accordance with the following provisions: 

(1) All permanent fortifications and field works actually in existence shall 
be. disarmed and dismantled by the Power on whose territory they are 
situated. No new fortification or work of this nature shall be constructed, . 
and no depót of arms or of war material or any other offensive or defensive 
installation of either a military, . naval or aeronautical character shall be 
organized. 

(2) No: armed force, other than the special elements, such as gendarmerie, 

- police, customs officers, frontier guards, necessary for insuring internal order 
and the supervision of the frontiers, shall be stationed or move in the zones. 

: The number of these special elementa; which must not include any air 
force, shall not exceed: 

(a) in the demilitarized zone of Turkish territory a total of 5,000 men; 

(b) in the demilitarized zone of Greek territory a total of 2,500 men; 
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(c) in the demilitarized zone of Bulgarian territory & total of 2,500 men. 

Their armament shall be composed only of revolvers, swords, rifles and 
four Lewis guns per 100 men, and will exclude any artillery. 

These provisions shall not affect the obligations incurred by Bulgaria 
under the Treaty of Neuilly of the 27th November, 1919. 
' (3) Military or naval aircraft of any flag whatsoever are forbidden to fly 
over the demilitarized zone. ` 

ARTICLE 4 


In the event of one of the bordering Powers whose territory forms the 
subject of the present convention having any complaint to make respecting 
the observance of the preceding provisions, this complaint shall be brought 
by that Power before the Council of the League of Nations.  — 


ARTICLE 5 


' The present convention shall be ratified. 

The ratifications shall be deposited at Paris as soon as possible. 

The convention shall come into force as soon as Bulgaria, Greece and 
Turkey shall respectively have ratified it. 

These ratifications shall be recorded in a special procès-verbal. In so far. 
as concerns the other Powers which have not at that date ratified the con- 
vention, it shall come into force as from the date on which they deposit their 
respective ratifications, which deposit shall be notified to the other contract- | 
ing Powers by the Government of the French Republic. 

The Japanese Government shall be entitled merely to inform the Govern: 
ment.of the French Republic, through their diplomatie representative in 
Paris, that ratification has been given, and in that event the Japanese Gov- 
ernment shall forward the instrument of ratification as soon as possible. 

In faith whereof the above-mentioned plenipotentiaries have signed the 
present convention. 

Done at Lausanne, the 24th July, 1923, in a single copy, which shall be 
deposited in the archives of the Government of the French Republic, which 
will transmit a certified copy thereof to each of the signatory Powers. 


[u.s.] Horace Romso xp. {u.s.] D. CACLAMANOS. 
[ns]. PELL. — [u.s.] Const. DrAMANDY. 
[u.8.] GARRONI. i [u.s.] Const, CONTZESCO. 
[Ls.] G.-C. MONTAGNA. | gies E EEES 
Iu.s.] K. OTCHIAL , [ns] M. ISMET. 
[ns.] B. Morpuorr, [u.s.] Dr. Riza NovR. 
{u.8.] STANCIOFF. | [u.s.] Hassan. 

.[us.] E. K. VsNIsÉLOS. 
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TREATY WITH TURKEY AND OTHER INSTRUMENTS 
SIGNED AT LAUSANNE, JULY 24, 1923! , 


IV. CONVENTION RESPECTING CONDITIONS OF RESIDENCE 
AND BUSINESS AND JURISDICTION 


The British Empire, France, Italy, Japan, Greece, Roumania and the 
Serb-Croat-Slovene State, of the one past, and Turkey, of the other part; 

Being desirous of prescribing, in accordance with modern international 
law, the conditions under which nationals of the other contracting Powers 
may setilein Turkey and Turkish nationals may settle in the territory of 
those Powers, as well as certain questions relating to jurisdiction, 

Have decided to conclude a convention to this effect, and have appointed 

as their plenipotentiariés: 


His MAJESTY THE KING OF THE Unrrep KINGDOM OF GREAT BRITAIN. 


AND IRELAND AND OF THE BRITISH DoMINIONS BEYOND THE SEAS, EMPEROR 
or INDIA: 

The Right Honorable Sir Horace George Montagu Rumbold, Baronet, , 
G.C.M.G., High Commissioner at Constantinople; 

THE PRESIDANT OF THE FRENCH REPUBLIC: 

General Maurice Pellé, Ambassador of France, High Commissioner of 
the Republic in the East, Grand Officer of the National Order of the 
Legion of Honor; 

His MAJESTY TRE Kine or ITALY: 

The Honorable Marquis Camillo Garroni, Senator of the Kingdom, 
Ambassador of Italy, High Commissioner at Constantinople, Grand 
Cross of the Orders of Saints Maurice and Lazarus, and of the 
Crown of Italy; 

M. Giulio Cesare Montagna, Envoy Extraordinary and Minister Pleni- 
potentiary at Athens, Commander of the Order of Saints Maurice 
and Lazarus, Grand Officer of the Crown of Italy; | 

His MAJESTY THE EMPEROR OF JAPAN: i 

Mr. Kentaro Otchiai, Jusammi, First Class of the Order of the Rising 

Sun, Ambassador Extraordinary and Plenipotentiary at Rome; 
His MAJESTY THE KING OF THE HELLENES: 

M. Eleftherios K. Veniselos, formerly President of the Council of 

Ministers, Grand Cross of the Order of the Savior; 


1 British Treaty Series, No. 16 (1923). See SuPPLEMENT to this Journa for January, 
1924, p. 1, for preceding documents. 
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M. Demetrios Caclamanos, Minister Plenipotentiary at London, Com- 
mander of the Order of the Savior; 

His MaygsTY THE Kine OF BOUMANIA: 

. M. Constantine I. Diamandy, Minister Plenipotentiary; 
M. Constantine Contzesco, Minister Plenipoteritiary ; 

His MAJESTY THE KING or THE SERBS, THE CROATS AND THE SLOVENES: 
Dr. Miloutine Yovanovitch, Envoy Extraordinary and Minister Pleni- 

potentiary at Berne; 

THE GOVERNMENT OF THE GRAND NATIONAL ASSEMBLY OF Turkey: » 
Ismet Pasha, Minister for Foreign Affairs, Deputy for Adrianople; 
Dr. Riza Nour- Bey, Minister for Health and for Public Bétistengs, 

Deputy for Sinope; 
Hassan Bey, formerly Minister; Deputy for "Tesbiond: 

Who, having produced their full powers, found in good and due form, 

have agreed as follows:— 


- CHAPTER I.—Convpitions OF RESIDENCE AND BUSINESS 
ARTICLE I 


The application in Turkey of each of the provisions of this chapter to 
nationals and corporations of the other contracting Powers is expressly 
subject to complete reciprocity being accorded to Turkish nationals and 
corporations in the territories of the said Powers. 

Should one of these Powers refuse, in consequence of a provision in its 
law or for another reason, to accord reciprocity in respect of any such pro- 
vision, its nationals and corporations will not be entitled to benefit by such 
provision in Turkey. 

- For the purposes of this article each of the dominions, colonies and coun- 
tries under the protection: or authority of the contracting Powers will be 
considered as a separate contracting country. 


SECTION I.—ENTRY AND RESIDENCE 
ARTICLE 2 


In Turkey the nationals of the other contracting Powers will be received 
"and treated, both as regards their persons and property, in accordance with 
ordinary international law. They will enjoy in Turkey the complete and ` 
constant protection of the local law and authorities for their persons, their 
property, rights and interests. Without prejudice to the provisions respect- 
ing immigration, they will have complete freedom to enter and establish 
- themselves in Turkey, and may accordingly come, go and reside there, 
subject to compliance with the laws and regulations in force. 


ARTICLE 3 


In Turkey the nationals of the other contracting Powers will have the 
right to acquire, to possess arid to dispose of all kinds of property both 
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movable and immovable, subject to compliante with the local laws and 
regulations; they will in particular be able to dispose thereof by sale, ex- 
change, gift, testamentary disposition, or in any other way, and to take 
possession by inheritance in accordance with the law, or under dispositions 
inter vivos or by will. 

ARTICLE 4. 


"The admission in Turkey of nationals of the other contracting Powers to 
the different forms of commerce, professions and industry, and reciprocally 
the admission, in the territories of the said Powers, of Turkish nationals to 
the different forms of commerce, professions.and industry, will form the 
subject of separate conventions to be concluded between Turkey and the 
said Powers within twelve months from me coming into force of the present 
convention. i 

It is understood that, pending the N of the said conventions, the 
status quo as on the Ist January, 1923, will be maintained, and that if any 
such convention has not been concluded at the end ‘of the said period of 
twelve months each of the contracting Powers concerned will recover its 

. freedom of action, subject to the rights aoquied by individuals piso the 
1st January, 1923, being respected. 


ARTICLE 5 


In Turkey, commercial, industrial and financial corporations including 
transport and insurance corporations, which are regularly incorporated on * 
the territory of any one of the other contracting Powers, shall be recognized. 

In all matters relating to their constitution, their legal capacity and their 
right to sue and be sued, they will be treated in accordance with their na- 
tional law. : 

They will have the right to establish themselves in Turkish territory and 
to engage in all forms of commerce and industry in which nationals of the 
country where they were incorporated may engage, and which are not 
forbidden in Turkey to Turkish corporations. They will have the right 
freely to conduct their affairs in Turkey, subject to compliance with the 
prescriptions relating to public order, and will enjoy in this respect the same 
rights as any similar Turkish corporation. 

They will have the right to acquire, to possess and to dispose of all kinds 
of movable property, subject to compliance with the local laws and regula- 
tions. They will have a similar right as regards immovable property which 
is necessary for the operations of the corporation, provided, in this case, . 
that the acquisition of such property does not constitute the object of the 
- eorporation's existence. 

ARTICLE 6 


In Turkey the nationals of the other contracting Powers will not be sub- 
ject to the laws relating to military service. They will be exempt from any 
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such service and from any obligation or payment which replaces such service. 

Their property may not be expropriated or the use of it denied to them 
even temporarily, except for reasons of publie interest recognized by law 
as such, and in return for fair compensation to be paid in advance. No 
expropriation may take place without publie notice being previously given. 


ARTICLE 7 


: Turkey reserves the right to expel, in individual cases, nationals of the 
other contracting Powers, either under the order of a court or in accordance 
with the laws and regulations relating to public morality, public health or 
pauperism or for reasons affecting the internal or external safety of the 
state. The other contracting Powers agree to receive persons thus expelled, 
and their families, at any time. * . 

The expulsion shall be carried out in conditions complying with the re- 
quirements of health and humanity. 


SECTION Il.— FISCAL CLAUSES 


ARTICLE 8 A 


Nationals of the contracting Powers, other than Turkey, shall not be 
subjected to any charge, tax or impost of any Kind or under any description 
whatsoever, other or higher than those which may be imposed on Turkish 
, nationals, in respect of their stay or residence in Turkish territory, or in 
respect of the exercise of any form of commerce, profession, industry, 
enterprise or activity of whatever kind in Turkey which is open to them in 
accordance with the provisions of Article 4. 

The nationals of the said Powers who are established abroad and who, 
while passing through Turkish territory undertake any business, shall not 
be subjected to any charge, tax or impost of any kind or under any descrip- 
tion whatsoever other or higher than those to which Turkish nationals or 
foreigners established in Turkey are subjected in respect of an activity of 
the same kind and importance, in accordance with the fiscal provisions in 
force in the country. 

The property, rights and interests in Turkish territory of the nationals 
of the said Powers shall not be subjected to any impost, tax or charge, 
direct or indirect, other or higher than those which may be imposed on the 
property, rights and interests of Turkish nationals, whether as regards the 
acquisition, possession or enjoyment of the said property, or as regards its 
- transfer by grant, exchange or succession. 


ARTICLE 9 


Commercial, industrial or financial corporations, including transport and 
insurance corporations which are incorporated in accordance with the law 
of one of the other contracting countries, and which, in accordance with 
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the provisions of Article 5, establish themselves in Turkey or carry on their 
affairs there, shall not be subjected to any impost, tax or charge, of any 
kind or under any description whatsoever, to which corporations of the 
same kind incorporated under Turkish law are not subjected. 

The same provisions apply to associated: companies, branches, agencies 
and other representatives of firms or companies of the said countries which, 
in accordance with the provisions of Article 5, are established or carry on 
their affairs in Turkey, it being understood that, when the control of these 
firms or companies is outside Turkey, the said associated companies, 
branches, agencies and representatives will only be taxed in proportion to 
the amount of the capital actually employed in Turkey, or in respect of the 
profits and revenues which they have actually earned there, these profits 
and revenues being used to determine tke amount of capital employed if it 
is impossible to verify that capital. 


ARTICLE 10 


If the Turkish Government establishes any exemptions from fiscal charges, 
of any kind or under any description whatsoever, these exemptions ‘will be 
granted to the nationafs or companies established in Turkey of the other 
contracting countries in the same way as to Turkish nationals or to com- 
panies established under Turkish law. 

This provision cannot be used to support a claim to the benefit of exemp- 
tions from charges granted to undertakings established by. the state or to, 
concessionnaires of a publie utility service. 


ARTICLE 11 


In respect of all matters referred to in Articles 8 to 10, provincial or local 
charges, imposts or taxes, leviable in Turkey on the nationals of the other 
contracting countries shall not be other or higher than those levied on Turk- 
ish nationals. ; 

ARTICLE 12 


No forced loan or capital levy shall be imposed in Turkey, even in case 
of war, on nationals of other contracting countries established in Turkey 
- or carrying on their affairs therein, or on their property, rights and interests 
situated in Turkish territory, or on corporations, associated companies, 
branches or agencies constituted under the law of one of the said countries 
and established in Turkey or carrying on their affairs therein. 


ARTICLE 13 


The Capitulations having been abolished, Turkey will not grant to the . 
nationals of foreign countries any treatment more favorable than that ac- 
‘corded to her own nationals, and will apply to her nationals and to the 
nationals of the other contracting parties the principle of equality of treat- 
-ment as regards the matters referred to in this section. 
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CHAPTER IL—JURISDICTION lof 
ARTICLE 14 


In T'urkey the nationals of the other contracting Powers, and reciprocally 
Turkish nationals in the territories of the said Powers, will have free access 
tó the courts of the country, and may sue and be sued in the same conditions - 
in all respects as nationals of the country, subject to the provisions of Article 
.18. ^ : 

A ARTICLE 15: 


Subject to the provisions of Article 16, ali questions of jurisdiction shall, 
a8 between Turkey and the other contracting Powers, be decided in aecord- 
ance with the principles of international law. 


ARTICLE 16 


In matters of personal status, i.e., all questions relating to marriage, 
conjugal rights, divorce, judicial separation, dower, paternity affiliation, 
adoption, capacity, majority, guardianship, trusteeship and interdiction; in 
matters relating to succession to personalty, whether by will or on intestacy, 
and the distribution and winding up of estates; and family law in general, it is 
agreed between Turkey and the other contracting Powers that, as regards 
non-Moslem nationals of such Powers in Turkey, the national tribunals or 
other competent national authorities established in the country of which 

«the party whose personal status is in question will alone have jurisdiction. 

The present stipulation does not affect the special attributions of consuls 
in matters of status in accordance with international law or special agree- 
ments which may be concluded, nor the right of Turkish courts to request 
and receive evidence respecting matters acknowledged above as' being: 
within the competence of the national tribunals or authorities of the parties 
concerned. j 

By way of exception to the first paragraph of this article, the Turkish 
courts will also have jurisdiction in the matters referred to therein, if all the 
parties to the case submit in writing to the jurisdiction of the said courts. 
In such case the Turkish courts will apply the national law of the parties. 


ARTICLE 17 


The Turkish Government declares that the Turkish courts will ensure 

to foreigners in Turkey, both as regards person and property, protection 

‘in accordance with international law and the principles and methods gen- 
` erally adopted in other countries. mE 


ARTICLE 18 


All questions relating to security for costs, execution of judgments, serv- 
ice of judicial and extra-judicial documents, commissions rogatoires, orders 
for the payment of costs and expenses, free judicial assistance and imprison- 
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ment for debt are left to be regulated between Turkey and the other con- 
tracting Powers by separate conventions betwee the states concerned. 


CHAPTER III.—FriNAL Provisions 
_ ARTICLE 19 


The contracting Powers reserve the right of declaring, at the time of the 
coming into force of the present convention, that its provisions do not apply 
to all or any of their dominions enjoying responsible government, or their 
colonies, protectorates, possessions or territories beyond the sea subject to 
their sovereignty or authority, and in this case Turkey -will be released from 
her obligations under the present convention to the said Dominions, colonies, 
protectorates, possessions and territorieg. 

The said Powers may, however, adhere BE in the name of every 
dominion enjoying responsible government, colony, protectorate, possession 
or territory in respect of which they have, in accordance with the terms of 
the present convention, made a declaration of exclusion. 


7 « ARTICLE 20 


The present; convention is concluded for : & period of seven years from its 
coming into force. 

If the convention is not denounced by one of the high contracting parties 
8t least one year before the expiry of the said period, it will remain in force 
until denounced. Such denunciation will take effect a year after notice of 
it is given. 

In the event of the convention being Tnet by any one of the con- 
tracting Powers other than Turkey, the denunciation will only take effect . 
as between such Power and Turkey. 

Turkey will be entitled to denounce the convention either as regards all 
the other contracting Powers, or as regards only one of them; in the latter 
event, the convention will remain in force as regards the rest. 


ARTICLE 21 


The present convention shall be ratified. 

The ratifications shall be deposited at Paris as soon as possible. 

It shall enter into force in the same way as the treaty of peace signed this 
day. 

In faith whereof the above-named plenipotentiaries have signed the pee 
ent convention. 

Done at Lausanne, the 24th July, 1923, in a single copy which will oe 
deposited in the archives of the Government of the French Republic, who 
will transmit a certified copy to each of the signatory Powers. 


[u.s.] Horace RUMBOLD. [t.s.] Const. DriAMANDY. 
{u.8.] PELLA. | {u.s.] Const. Contzzsco. 
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[ns] GaRRont. - dE ere ord 

[is] G. C. MONTAGNA. [r.s.] M, ISMET. 

[.s] K.Omvcemur ` [r.s.] Dr. Riza NovR. 
-[rs.] E. K. VrNIsÉLOS. [L.s.] Hassan. 

[.s.] D. Cactamanos. 


V. COMMERCIAL CONVENTION 


The British Empire, France, Italy, Japan, Greece, Roumania and the 
Serb-Croat-Slovene State, of the one part, and Turkey, of the other ‘part; 
.Animated with a desire to establish their economic relations on a basis 
of international law ind under conditions most likely to encourage commerce _ 
and to facilitate trade, have resolved to conclude a convention for this pur- 
pose, and have appointed as their Rlenipotentiaries É— 
His MAJESTY THE Kine or THE UwrrED KINGDOM OF xni BRITAIN 
AND IRELAND AND OF THE BRITISH Domrntons BEYOND THE SEAS, EMPEROR 
oF INDIA: 
The Right Honorable Sir Horace George Montagu Rumbold, Baronet, 
G.C.M.G., High Commissioner at Constantinople; i 

THE PRESIDENT OF THE FRENCH REPUBLIC: 

. General Maurice Pellé, Ambassador of France, High Commissioner of 
the Republic in the East, Grand Officer of the. National Order of the 
Legion of Honor; — 

. His Masesry THE Kine or ITALY: 

The Honorable Marquis Camillo Gau. Senator of the Kingdom, 
Ambassador of Italy, High Commissioner at Constantinople, Grand 
Cross of the Orders of Saints Maurice and Lazarus, and of Oe Cows 
of Italy; 

M. Giulio Cesare Montagna, Eivo Extr 'aordinary and Minister. 
Plenipotentiary at Athens, Commander of the Order of Saints Maurice 
‘and Lazarus, Grand Officer of the Crown of Italy; 2 

His MAJESTY THE EMPEROR OF JAPAN: 

Mr. Kentaro Otchiai, Jusammi, First Class of the Order of the Rising 
Sun, Ambassador Extraordinary and Plenipotentiary at Rome; 
His Masrsty THE Kine or THE HELLENES: 
"M. Eleftherios K. Veniselos, formerly President of the Council of Min- 
- isters, Grand Cross of the Order of the Savior; 
M. Demetrios Caclamanos, Minister Plenipotentiary at London, Com- 
marder of the Order of the Savior; 
His MAJESTY THE Kine or ROUMANIA: 
M. Constantine I. Diamandy, Minister Plenipotentiary; 
M. Constantine Contzesco, Minister Plenipotentiary; 
His MAJESTY THE KING oF THE SERBS, THE CROATS AND THE SLOVENES: 
Dr. Miloutine Yovanovitch, Envoy Extraordinary and Minister 
Plenipotentiary at Berne; 
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THE GOVERNMENT OF THE GRAND NATIONAL ASSEMBLY OF TURKEY: 
Ismet Pasha, Minister for Foreign Affairs, Deputy for Adrianople; 
Dr. Riza Nour Bey, Minister for Health and for Public Assistance, 
Deputy for Sinope; 
Hassan Bey, formerly Minister, Deputy for Trebizond; 
Who, having produced their full powers, found in good and due form, 
have agreed as follows:— 


SECTIONI ~~ 


ARTICLE 1 


From the coming into force of the present convention, the tariffs applica- 
ble on the importationeinto Turkey of,the produce or manufactures orig- 
inating and emanating from the territories of the other contracting coun- 
- tries shall be those of the Turkish specific tariff which came into operation 
on | the 1st September, 1916. 


ARTICLE 2 


The duties prescribed by the Turkish tariff of the 1st September, 1916, 
in Turkish paper money, will be subjected to coefficients of increase period- 
ically adjusted according tothe rate of exchange under the conditions here- 
inafter provided. 

These coefficients shall be those which were in force on the ist March, 
1928. Nevertheless, the articles set out in the annexed Schedule 1 shall be ' 
subjected to the coefficient 9. 

The coefficients referred to above shall be adjusted in accordance with 
the rate of exchange as provided by the following rules:— : 
These coefficients having been determined at a time when the pound 
sterling represented 745 paper piastres, if the Turkish pound shows an 
average increase of more than thirty per cent. over this rate during the 
month preceding the coming into force of this convention, the coefficients 
twelve and nine will be reduced proportionately to the average rate of ex- 
change for that month; the coefficient will remain in force, as thus adjusted, 
for the following three months; at the expiration of that period of three 
months, the coefficient will, should the case arise, be readjusted in accord- 

. ance with the average rate of exchange of the last month of the period. 

In the same way, if the Turkish pound shows an average decrease of more 
` than thirty per cent. compared with the initial rate of 745 piastres for a 
pound sterling during the month preceding the coming into force of this 
convention, the coefficients twelve and nine may be increased proportion- 
ately to the average rate of exchange for that month; the coefficient will 
remain in force, as thus adjusted, for the following three months; at the ex- 
piration of that period of three months, the coefficient will, should the case 
arise, be readjusted in-accordance.with the average rate of exchange of the 
last month of the period. © ~~ 
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The coefficient five may be increased, in the event of a decrease in value 
of the Turkish pound, in the same conditions as the coefficients twelve and 
nine,-but, in the event of an increase in value of the Turkish pound, that 
coefficient need only be reduced from the time when the pound sterling is 
worth less than five Turkish pounds paper. 

In the event of monetary reform, the various coefficients fixed above will 
be modified to the extent of the difference between the new and the old 
currency in such a way as not to alter the incidence of customs duties. 


; ARTICLE 3 


Turkey undertakes to abolish from the coming into force of the present 
convention, and not to re-establish, during its continuance, all prohibitions 
of import and export, except those which may be necessary: 

(1) to maintain the resources indispensable for the food of the people, 

and to safeguard the economic activity of the nation; 
(2) to ensure the security of the state; 
(3) to protect persons, animals and plants against contagious diseases, 
‘epizooties and epiphyties; 

(4) to prevent the use of opium and other poisons; 

(5) to prohibit the import of alcoholic products, the use of which is for- 
bidden in Turkey; l 

(6) to prevent the export of gold money or gold metal; 

(7) to establish or support state monopolies. 

Subject to equitable reciprocity being accorded to her by each of the 
other contracting Powers in accordance with its legislation, Turkey under- 
takes to apply the prohibitions without discrimination of any kind, and in 
the event of her granting exemptions or licences in respect of prohibited 
produce, not to favor in any way the trade of any one contracting Power 
to the prejudice of the trade of any other contracting Power, or to favor in 

-any way the trade of any non-contracting Power to the prejudis « of the 
trade of any contracting Power. 


ARTICLE 4 


Subject to reciprocity, -no consumption or excise duty shall be applicable 
in Turkey to goods originating or emanating from the other contracting 
countries except to the extent to which it is exacted in respect of identical 
or similar articles produced in Turkey. 

Turkey may,. however, continue to exact, under the same conditions of 

. equality between her nationals and the nationals of the other contracting 
countries, the consumption duties set out inthe schedule contained in Annex 
II in respect of the products specified in that schedule. 

Subject to reciprocity, octroi duties and any other taxes exacted by local 
authorities will, if they are imposed on articles produced in Turkey, be ap- 
plied without discrimination between Turkish products and products orig- 
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inating or emanating from the other contracting countries, and, if they are 
imposed on articles not produced in Turkey, will similarly be applied, with- 
out discrimination of any kind, to all identical or similar foreign products, 
whatever may be, their origin. 


' 


ARTICLE 5 


Subject to an equitable reciprocity being accorded to Turkey by each of 
the other contracting Powers in accordance with its legislation, every ex- 
port duty, which Turkey may have imposed or may impose on any goods, 
natural or manufactured, shall be applied equally whatever the country of 
destination. No discrimination to the prejudice of the commerce of any 
one of the other contracting Powers shall be established by any means. 


ARTICLE 6 


Turkey will accord to the other contracting parties the benefit of any more 
favorable treatment in respect of the matters referred to in Articles 1 to 5 
which she may grant to any other country, except such special advantages 
as regards tariffs or generally in regard to all other commercial matters 
which she may grant to any, one of the territories detached from Turkey 
under the treaty of peace signed this day, or, as regards frontier trade, to a 
SUO state. 

ARTICLE 7 


In order to determine the country of origin of imported goods, Turkey and 
any of the other contracting Powers may respectively require the produetion 
by the importer of an official certifieate stating that the article imported is 
the natiónal produce or manufacture of the said country, or that it should be 
so considered having regard to the transformation which it has undergone 
in that country. 

Certificates of origin in accordance with the form annexed to this section 
numbered IIT will be granted by the Ministry of Commerce or of Agricul- 
ture, or by the Chamber of Commerce to which the consignor belongs, or by 
any other authority or association which may be agreed upon by the country 
of destination. They will be authenticated by a Ipae or consular 
representative of the country of destination. 

Parcel post packages will be exempt from the requirement of a certificate 
of origin when the country of destination recognizes that no transaction of a’ 
commercial character is involved. 


` ARTICLE 8 


The benefit of the provisions of this section cannot be claimed by any of 
the contracting Powers which does not grant to Turkey during the whole 
period of the convention a treatment-as favorable as that which it grants to 
any other foreign country. 
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ANNEX I 


List OF ARTICLES SUBJECT TO THE COEFFICIENT 9 


Number l 
in Tariff 
GO p cM EE NEEN Potatoes. 
69. cece ceed bec ccee eee c es Oranges. 
121. ee par Core er eere Confectionery (sweetments). 
130s oe vu She ue telat de Mineral waters. 
B8. essa p Dressed leather. 
180. Levis ose Eb db iM Pigskin 
185, 187, 188. ...... 2... LL. a . Footwear : 
192 E eset ak oud chewed Gloves. 
200, 201 eases Sas See Peltry, raw or prepared. 
*2175 21S ais see ei e EU Furniture. 
278, 914, 218. ies coven: Cotton, embroidery, lice and ribbons 
902. tour vesevenespipsPEPU Y Silk waste. : 
DOG NETT D E Gauze, &c. ' 
BOG asad suse ed eee e E Silk tulle, &e 
908. ev ve vac Re eae rus Silk tissue 
211;912:. Su ee Hine eta SU Silk hosiery. . 
Eo ce `, Silk passementerie. — — 
BOE Ha EMEN Woollen shawls and belts. 
9390. ROPE EEE Eie gres terse Clothing. 
BAB: Cos sere A Rn — Sunshades, umbrellas, parasols, &c. 
; ANNEX II 
CONSUMPTION TAXES 
Tes Pos tea een PES en 40 plastres per Filo 
Coffee........ port 20 
Petroleum.............usesess. 6 it di 
Rice. ll uo ve de abe Ee 10 E s 
Margarine, oleomargarine and 
other animal fats............. so. di 
Candles, stearic...........-.... 380. “ s 
Ordinary soap................. 5 i » 
Sacks, old and new............ 5 st s 
BSDiG08. ea sas a be Sie AA 29 S st 
Matches. .... 0... cece gee eee ee $ piastre per box of 60 matches. 
Wax matches.................. `i rf «t 
Cigarette paper..........-...-. 1 piastre per 50 sheets. . 
Tinder boxes.............02055 25 piastres per tinder box. 


Sugar shen per Re VER ae 15 t: kilo. 
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Biscuits. ....... cece cece eens 
Chocolate. ..........2.ce eee eee 
Condensed milk................ 
. Sweet stuffs and glucose. ....... 
Non-alcoholic beverages (gaseous 

and lemonades).............. 
Other products containing sugar. . 
Tombae....... OREETAS a ramas 40 piastres per kilo. 


Subject to a consumption tax according 
to percentage of sugar they contain. 


ANNEX III 
Form or CERTIFICATE OF ORIGIN’ 


We (authority which grants the certificates)! certify that— 
Producer or manufacturer, 


f Agent of Mr.............. à 
MEG reaa See ease eee aE i ia 2 
, Authorized dealer, 
residing: 8b... esee nox t Re e E exe Pom eoe 
has declared before us, on his responsibility, that the goods specified below 
are of (Turkish or,............... ) origin or manufacture in accordance 
with reliable documents which have been produced to us by the consignor? 
These goods are sent t0...............--0-000 0 to the order of Mr..... 
Disevr b Ab Bre es merchant or trader at.........-..e eee eee 
by (land or ship............ec cece ee eees ) 
. DM oe 
Number and eigas un 
P m a Number or Meare ot Nature of the Goods 
nd Value 


Certified on my responsibility, the........... 00... cee cece ence ee nees 
; i (Signature of the declarant.) 


1 The certificates will be granted either by the Ministries of Commerce or Agriculture : 
or by the Chamber of Commerce to which the consignor belongs, or by any other authority 
or association which may be agreed upon by the country of destination. 

2 Strike out the words which are inapplicable. 

? When the certificate is obtained by the producer or manufacturer, or his agent, the 
words “in accordance with reliable documents which have been produced to us by the con- 
signor” should be struck out. 
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Confirraed by us (authority which grants the certificate), who attest also 
that the sale of the goods specified above has been actually concluded in 
this country. 


(D ate and signature of the authority ET grants the certificate.) 


Seen at the Consulate of OTET E A EEEE for verification of 
this signature. j 


(Date, signature and seal of the Consulate.) . 


SECTION II 


ARTICLE 9 


Turkey undertakes, on condition that reciproctty is iod in this 

matter, to grant to the ships of the other contracting Powers a treatment 
equal to that which she grants to national ships, or any more favorable: 
treatment that she grants or may grant to the ships of any other Power. 
' Turkey retains, as regards each of the other contracting Powers, and each 
of these Fowers retains as regards Turkey the right of reserving to the na- 
tional flag fishing, maritime cabotage, that is to say, transport by sea of. 
goods and passengers embarked in one port of its territory for another port 
in the same territory, and port services, that is to say, towage, pilotaz and 
allinterio- services of whatever nature they may be. 


ARTICLE 10 


Subject to the exceptions referred to in the preceding article with respect 
to fishing, maritime cabotage and port services, a treatment equal to that 
granted to national ships will be granted reciprocally by Turkey on the one 
hand and by each of the other contracting parties on the other hand as 
regards the right to import or export goods of every description or to trans- 
port passengers going to or coming from the country and the enjoyment of. 
all facilities with regard to stationing, loading and unloading of vessels at 
ports, docks, quays and roads. 

There shall also be an absolute equality, subject to the same condition of 
reciprocity, as regards dues, charges and payments of all kinds levied on 

' ships, such as sanitary dues, port, quay, harbor, pilotage, quarantine, light- 
house and other similar dues levied in the name of or for the profit of the 
government, public funetionaries, private individuals, corporations or 
establishments of any kind. 

Turkey also undertakes, on condition of reciprocity, not to subject im- 
ported or exported goods to any differential due, surtax, or increase of any 
nature or kind based on the flag of 5he ship by which the goods are imported 
or exported, on the ports of arrival or departure, on the voyage of the ship 
or the ports at which it has ealled, the dues and taxes leviable on goods im- 
ported or exported being determined only on their origin or their destination, 
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and being applied equally as "— all the other contracting Powers i in ac- 
cordance with the provisions of Section I. 


eee 11 


All classes of certificates or documents relating to vessels, their cargoes 
and passengers which were recognized as valid by. Turkey before the war or 
which may hereafter be recognized as valid by the principal maritime states 
shall be recognized by Turkey, as regards the vessels belonging to the other 
contracting Powers, as valid and as equivalent to the corresponding certifi- 
cates issued to Turkish vessels. 

These provisions will only have effect if the certificates and documents 
delivered by Turkey tq Turkish vessels, in conditions equivalent to those 
adopted in the principal maritime counfries, are regarded by the other con- 
tracting Powers as canteen to the certificates and documents delivered 
by them. 

SECTION III 


. `. ARTICLE 12 


Turkey undertakes, on condition of reciprocity, to adopt all the necessary 
legislative and administrative measures, and to allow access to the courts 
in order to protect goods the produce or manufacture of any one of the other 
contracting Powers from all forms of unfair competition in commercial 
transactions. 

Turkey undertakes, also on condition of reciprocity, to prohibit and re- 
press by appropriate remedies the importation, exportation, manufacture, 
distribution, sale or offering for sale in her territory of all.goods bearing upon 
. themselves or their get-up or wrappings any marks, names, devices or de- 
scriptions whatsoever which, are calculated to convey, directly or indirectly, 
false indications of the origin, type, nature or special characteristics of such 
goods. 


ARTICLE 13 


Turkey undertakes, on condition that reciprocity is accorded in these 
matters, to respect any law or any administrative or judicial decision given : 
in conformity with such law in force in any other contracting state and duly 
communicated to her by the proper authorities, defining or regulating the 
right to any regional appellation in respect of products which derive their 
special qualities from the soil or the climate, or the conditions under which - 
the use of any such appellation may be permitted; and the importation, ex- 
portation, manufacture, distribution, sale or offering for sale of products or 
articles bearing regional appellations inconsistent with such laws or orders 
shall be prohibited by Turkey and repressed by the measures prescribed by 
Article 12. 
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ÅRTICLE 14 


Turkey undertakes, within a period of twelve months from the coming 
into force of the present convention: 


(1) To accede in the prescribed form to the International Convention of 
Paris of the 20th"March, 1883, for the protection of industrial prop- 
erty, revised at Washington on the 2nd of June, 1911; 

(2) To accede also to the International Convention of Berne of the 9th 
September, 1886, for the protection of literary and artistic works, 
revised at Berlin on the 13th November, 1908, and the additional 
protocol of Berne of the 20th March, 1914, relating to the protec- 
tion of literary and artistié works. 

The other Powers signatory to the presant convention will raise 
no objection, while it remains in force, to the reserve which Turkey : 
proposes to make with regard to the provisions of the aforesaid con- 
ventions and protocol respecting the right of translation into the 
Turkish language, if the other Powers, co-signatories of those con-^ 
ventions and protocol, have not themselves raised any objection to 
the said reserve during the year following the coming into force oi 
the present convention. . 

In the event of the Powers signatory to the present convention 
not maintaining their adhesion to the T'urkish reserve respecting 
the rights of translation, Turkey will not be bound to maintain her 
adhesion to the conventions and protocol mentioned above; 

(3) Within the same period to recognize and protect by effective legisla- 
tion, in accordance with the principles of the said conventions, the 
industrial, literary and artistic property of the nationals of the 
other contracting Powers. 


ARTICLE 15 


Special conventions between the countries interested shall determine all 
questions relative to' the records, registers and designs in connection with 
the services relating to industrial, literary and artistic property, and their 
eventual transmission or communication by the Turkish offices to the offices 
of the states in favor of which territory is detached from Turkey. 


GENERAL PROVISIONS 


ARTICLE 16 


'The contracting Powers reserve the right of declaring at the time of the 
coming into force of the present convention, that its provisions do not apply 
to all or any of their dominions enjoying responsible government, of their 
colonies, protectorates, possessions or territories beyond the sea subject to 
their sovereignty or authority, and in this case Turkey will be released from 
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her obligations under the present convention to the said dominions, colonies, 
t protectorates, possessions and -territories. 

The said Powers may, however, accede subsequently i in the name of every 
dominion enjoying responsible government, colony, protectorate, possession 
or territory for which they have, in accordance with the terms of the S present 
pongo made a declaration of exclusion. - 


ARTICLE 17 


: Natural and manufactured products coming from or going to Libya will 
receive in Turkey the same treatment as Italian natural or manufactured 
products. Natural and manufactured products coming from or going to 
Turkey will receive in Libya most-favored-nation treatment. 


ARTICLE 18 


The present convention will remain in force for a-period of five years. 

As regards Section I, Turkey on the one hand, and Greece, Roumania 
and the Serb-Croat-Slovene State on the other hand, recognizing the ne- 
cessity of settling a new basis for their commercial exchanges within a shorter 
period, agree to recognize in each other’s favor the right to denounce this 
convention at any time after the termination of the first period of thirty 
months; the convention will cease to have effect six months after the de- 
nunciation. P 

Turkey on the one hand and each of the other contracting Powers on the, 
other hand undertake at any time during the periods hereinbefore fixed 
for the duration of the convention, on request being made, to begin nego- 
tiations for new commercial treaties, and to proceed actively with those 
negotiations so that they may be concluded before the expiration of the said 
periods. 

If the said negotiations have not been concluded before the expiration of 
the aforesaid periods, each of the high ponm eoang parties will resume its 
freedom of action. 

ARTICLE 19 


The present convention shall be ratified. 

The ratifications shall be deposited at Paris as soon as possible. 

It shall enter into force in the same way as the treaty of peace signed this 
day. 

In faith whereof, the above-mentioned plenipotentiaries have signed the 
present convention. 

Done at Lausanne, the 24th July, 1923, in a single copy, which will be ' 
deposited in the archives of the Government of the French Republic, which 
will transmit a certified copy thereof to each of the signatory powers. 


[t.8.] Horace RUMBOLD. [r.s.] Const. DIAMANDY. 
[Ls] Pers. [ns] Const. Contzxsco. 


E 
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[L.s.] GannoNr. bcp ee keke awe 

[rs] G. C. MONTAGNA. [Ls.] M. Ismet. 

[Ls] K. OTCHIAIL . [ns] Dr. Riza NOUR. 
.[u.8.] E. K. VENISÉLOS. [ns] Hassan. 


[k.s] D. CACLAMANOS. 


VI. CONVENTION CONCERNING THE EXCHANGE OF GREEK 
AND TURKISH POPULATIONS 


Signed at Lausanne, January 80, 1928 


The Government of the Grand National Assembly of Turkey and the 
Greek Government have agreed upon the following.provisions: 


ARTICLE 1 


' As from the 1st May, 1923, there shall take place a saponin exchange 
of Turkish nationals of the Greek Orthodox religion established in Turkish 
territory, and of Greek nationals of the Moslem religion established in Greek 
territory. 

These persons shall not return to live in Turkey or Greece respectively : 
without the authorization of the Turkish Government or of the Greek 
Government respectively. 


ni ARTICLE 2 


. The following persons shall not be included in the exchange providec for 

in Article 1:— 

(a) The Greek inhabitants of Constantinople. 

(6) The Moslem inhabitants of Western Thrace. 

All Greeks who were already established. before the 30th October, 1918, 
within the areas under the. Prefecture of the City of Constantinople, as 
defined by the law of 1912, shall be considered as Greek inhabitants of 
Constaatinople. 

All Moslems established 4 in the region to the east of the irontier line laid 
down in 1913 by the Treaty of Bucharest shall be considered as Moslem 
inhabitants of Western Thrace. 


ARTICLE 3 


Those Greeks and Moslems who have already, and since the 18th October, 
. 1912, left the territories the Greek and Turkish inhabitants of which are to 
be respectively exchanged, shall be considered as included in the Srobsnge 
provided for in Artele 1. 
The expression “emigrant” in the present convention includes all phys- 
ical and juridical persons who have been obliged to emigrate or have emi- 
grated since the 18th October, 1912. 


t 


OFFICIAL DOCUMENTS Meu 85 


ARTICLE 4 


All able-bodied men belonging to the Greek population, whose families 
have already left Turkish territory, and who are now detained in Turkey, 
shall constitute the first instalment of Greeks sent to Greece in accordahce 
with the present convention. me 

ARTICLE 5 

Subject to the provisions of Articles 9 and 10 of the present convention, 
the rights of property and monetary assets of Gi'éeks in Turkey or Moslems 
in Greece shall not be prejudiced in consequence of the a to be 
carried out under the present convention. 


ARTICLE 6 : 


No obstacle may be placed for any Treason whatever in the way of the 
departure of a person belonging to the populations which are to be exchanged. 
In the event of an emigrant having received a definite sentence of impris-- 
onment, or a sentence which is not yet definitive, or of his being the object 
of criminal proceedings, he shall be handed over by the authorities of the 
prosecuting country.to the authorities of the country whither he is going, 
in order. that he may serve his sentence of be brought to trial. 


ARTICLE 7 


The emigrants will lose the nationality of the country which they are 
leaving, and will acquire the nationality of the country of their destination, ° 
upon their arrival in the territory of the latter country. 

Such emigrants as have already left one or otàer of the two countries and 
have not yet acquired their new nationality, shall acquire that nationality 
on the date of the signature of the present convention. 


x . ARTICLE 8 


Emigrants shall be free to take away with them or to arrange for the 
transport of their movable property of every kind, without being liable on 
this account to the payment of any export or iniport duty or any other tax. 

Similarly, the members of each community ‘(including the personnel of 
. mosques, tekkes, meddresses, churches, convents, schools, hospitals, socie- 
ties, associations and juridical persons, or other foundations of ‘any nature 
whatever) which is to leave the territory of one of the contracting states 
under the present convention, shall have the right to take away freely or to 
arrange for the transport of the movable property belonging to their com- - 
munities. 

The fullest facilities for transport shall be provided by the authorities 
of the two countries, upon the recommendation of the Mixed Commission 
provided for in Article 11. 

Emigrants who may not be able to take away all or e of their iiavable 
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i property can leave it behind. In that event, the local authorities shall be 
` required to draw up, the emigrant in question being given an opporturity 


to be heard, an inventory and valuation of the property left by him. Procès- 


 verbaux containing the inventory and the valuation of the movable property 


left by: the emigrant shall be drawn up in four copies, one of which shall be 
kept by the local authorities, the second transmitted to the Mixed Commis- 
sion provided for in Article 11 to serve as the basis for the liquidation pro- 
vided for by Article 9, the third shall be handed to the government of the 
country to which the emigrant is going, and the fourth to the emigrant 
" himself. 


ARTICLE 9 
ne able property, whether ruyal or urban, belonging to emigrants, or . 


. to the communities mentioned in Article 8, and the movable property left 


by these emigrants or communities, shall be liquidated in accordance with 


_ the following provisions by the Mixed Commission provided for in Article 11. 


Property situated in the districts to which the compulsory exchange ap- 
plies and belonging to religious or benevolent institutions of the communi- 
ties estadlished in a district to which the exchange does not apply, shall 
likewise be liquidated under the same conditions. 


ARTICLE 10 
The movable and immovable property belonging to persons who have 


] already left the territory of the high contracting parties and are considered, 
. in accordance with Article 3 of the present convention, as being included 


in the exchange of populations, shall be liquidated in accordance with 
Article-9. This liquidation shall take place independently of all measures 
of any kind whatever, which, under the laws passed and the regulations of 
any kind made in Greece and in Turkey since the 18th October, 1912, or in 
any other way, have resulted in any restriction on rights of ownership over 
the property in question, such as confiscation, forced sale, &c. In “he 
event of the property mentioned in this article or in Article 9 having been 
submitted to a measure of this kind, its value shall be fixed by the Commis- 
sion prov. ided for in Article 11, as if the measures in question had not been 
applied. . 
As regards expropriated property, the Mixed Commission shall undertake 
a fresh valuation of such property, if it has been expropriated since the 18th 
October, 1912, having previously belonged to persons liable to the exchange 


- of populations in the two countries, and is situated in territories to which 


the exchange applies. The Commission shall fix for the benefit of the own- 


` ers such compensation as will repair the injury which the Commission has 


ascertained. The total amount of this compensation shall be carried to 
the credit of these owners and to the debit of the government on whose 
territory the expropriated property is situated. 


p 
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. In the event of any persona mentioned in Articles 8 and 9 not having re- , 

ceived the income from property, the enjoyment of which they have lost in 

one way or another, the restoration of the amount of this income shall be 

guaranteed to them on the basis of the average yield of the property before 

the war, and in accordance with the methods to be laid down by the Mixed 
Commission. 

The Mixed Commission provided for in Article 11, when E E to 
the liquidation of Wakf property in Greece and of the rights and interests 
connected therewith, and to the liquidation of similar foundations belonging 
to Greeks in Turkey, shall follow the principles laid down in previous trea- 
ties with a view to fully safeguarding the rights and interests of these founda- 
tions and of the individuals interested in them. f 

The Mixed Commission provided forin Article 11 shall be entrusted with 
the duty of executing these provisions. 


ARTICLE 11 


Within one month from the coming into force of the present convention 
a Mixed Commission shall be set up in Turkey or in Greece consisting of 
four members representing each of the high contracting parties, and of three 
members chosen by the Council of the League of Nations from among na- 
tionals of Powers which did not take part in the war of 1914-1918. The 
presidency of the Commission shall be exercised in turn by each of these 
three neutral members. 

The Mixed Commission shall have the right to set up, in such places as 
it may appear to them necessary, sub-commissions working under its order. 
Each such sub-commission shall consist of a Turkish member, a Greek mem- 
ber and a neutral president to be designated by the Mixed Commission. 
The Mixed Commission shall decide the powers to be delegated to the sub- 
commission. l 


Amotm 12 12 . 


The duties of the Mixed Commission shall be to supervise and facilitate 
the emigration provided for in the present convention, and to carry out the 
liquidation of the movable and immovable property for which provision is 
made in Articles 9 and 10. 

'The Commission shall settle the methods to be followed as regards the 
emigration and liquidation mentioned above. 

In a general way the Mixed Commission shall have full power to take 
.the measures necessitated by the execution of the present convention and 
to decide all questions to which this convention may give rise. 

The decisions of the Mixed Commission shall be taken by a majority. 

All disputes relating to property, rights and interests which are to be 
liquidated shall be settled definitely by the Commission. 
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ARTICLE 13 


The Mixed Commission shall have full power to cause the valuation to be 
made of the movable and immovable property which is to be liquidated 
under the present convention, the interested parties being given a hegring 
or being duly summoned so that they may be heard. 

. The basis for the valuation of the property to be EM shall be the — 
value of the property in gold currency. 


ARTICLE 14 


The Commission shall transmit to the owner concerned a declaration 
stating the sum due to him in respect of the property of which he has keen - 
dispossessed, and such property shall remain at the Spee of the govern- 

ment on whose territory it is situated. 

The total sums due on the basis of these declarations shall constitute a 
government debt from the country where the liquidation takes place to the 
government of the country to which the emigrant belongs. The emigrant 
shall in principle be entitled to receive in the country to which he emigrates, 
as representing the sums due to him, property of a value equal to and of the 
same nature as that which he has left behind. 

Once every six months an account shall be drawn up of the sums due by . 
the respective governments on the basis of the declarations as above. 

When the liquidation is completed, if the sums of money due to both sides 
“correspond, the accounts relating thereto shall be balanced. If a sum re- 
mains due from one of the governments to the other government after a 
balance has been struck, the debit balance shall be paid in cash. If the 
debtor government requests a postponement in making this payment, the 
Commission may grant such postponement, provided that the sum due be 
paid in three annuities at most. The Commission shall fix the interest to be 
paid during the period of postponement. 

If the sum to be paid is fairly large and requires longer postponemen;, 
the debtor government shall pay in eash a sum to be fixed by the Mixed 
Commission, up to a maximum of twenty per cent. of the total due, and 
shall issue in respect of the balance.loan certificates bearing such interest 
as the Mixed Commission may fix, to be paid off within twenty years at 
most. The debtor government shall.assign to the service of these loans 
pledges approved by the Commission, which shall be administered and of 
which the revenues shall be eneashed by the International Commission in 
Greece and by the Council of the Public Debt at Constantinople. In the 
absence of agreement in regard to these pledges, they shall be selected by 
the Council of the League of Nations. l 


ARTICLE 15 


With a view to facilitating emigration, funds shall be advanced to the 
Mixed Commission by the states concerned, under conditions laid down by 
the said Commission. 
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ARTIOLE 16 


'The Turkish and Greek Governments shall. come to an agreement with 
the Mixed Commission provided for in Article 11 in regard to all questions 
concerning the notification to be made to persons who are to leave the terri- 
tory of Turkey and Greece under the present convention, and concerning 
the ports to which these persons are to go for the purpose of being trans- 
ported to the country of their destination. 

The high contracting parties undertake mutually that no pressure direct 
or indirect shall be exercised on the populations which are to be exchanged 
with a view to making them leave their homes or abandon their property 
- before the date fixed for their departure. They likewise undertake to im- 
pose on the emigrants who have left or who are to leave the country no spe- 
cial taxes or dues. No obstacle shall be placed in the way of the inhabit- 
ants of the districts excepted from the exchange under Article 2 exercising 
freely their right to remain in or return to those districts and to enjoy to 
the full their liberties and rights of property in Turkey and in Greece. This 
provision shall not be invoked as a motive for preventing the free alienation 
of property belonging td inhabitants of the said regions which are excepted 
from the exchange, or the voluntary departure of those among these inhabit- 
ants who wish to leave Turkey or Greece. 


ARTICLE 17 


The expenses entailed by the maintenance and working of the Mixed 
Commission and of the organizations dependent on it shall be borne by the 
governments concerned in proportions to be fixed by the Commission. 


ARTICLE 18 


The high contracting parties undertake to introduce in their respective 
laws such modifications as may be necessary with a view to ensuring the 
execution of the present convention. 


ARTICLE 19 


The present convention shall have the same force and effect as between 
~ the high contracting parties as if it formed part of the treaty of peace to be 
concluded with Turkey. It shall come into force immediately after the 
ratification of the said treaty by the two high contracting parties. 
In faith whereof, the undersigned plenipotentiaries, whose respective full 
. Powers have been found in h good and due form, have signed the present ' 
convention. 
Done at Lausanne, the 30th Januáry, 1923, in three copies, one of which 
- ghall be transmitted to the Greek Government, one to the Government of 
' the Grand National Assembly of Turkey, and the third shall be deposited 
in the archives of the Government of the French Republie, which shall de- 
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liver certified copies to the other Powers signatory of the treaty of peace . 
with Turkey. MA 
[.s.] E. K. VENISELOS. [ns] Dr. Riza Nour. 
[L.s.] D. CACLAMANOS. [r.s.] HassAN.: 
[nLs.]] ISMET. 
` PRoTOCOL | 


The undersigned Turkish plenipotentiaries, duly authorized to that effect, 
declare that, without waiting for the coming into force of the convention 
with Greece of éven date, relating to the exchange of the Greek and Turkish 
populations, and by way to exception to Article 1 of that convention, the 
Turkish Government, on the signature of the treaty of peace, will release the ' 
able-bodied men referred to in Arjicle 4 of the shid convention, and will 
provide for their departure. 

Done at. Lausanne, the 30th January, 1923. 

a IsMET. 
Dr. Riza Nov. 
Hassan. 


VII. AGREEMENT BETWEEN GREECE AND TURKEY RESPECT- 
ING THE RECIPROCAL RESTITUTION OF INTERNED CI- 
_VILIANS AND THE EXCHANGE OF PRISONERS OF WAR 


Signed at Lausanne, January 30, 1928 


The undersigned Turkish and Greek Plenipotentiaries, acting in accord- 
ance with their respective full powers, found in good and due form, have 
agreed as follows, with a view to ensuring the reciprocal restitution of in- 
terned civilians at present detained in Greece and i in Turkey, and for the 
exchange of prisoners of war. 


CHAPTER L.—ÍNTERNED: CIVILIANS 


ARTICLE 1 


Turkish hostages and civilian prisoners at present. detained in Greece 
will be repatriated by the Greek Government. The latter will in principle 
cause persons emanating from Anatolia to be transported to Smyrna and 
those emanating from Thrace to Constantinople. 

- The restitution of these persons, who shall be checked on their embarka- 
tion in Greece, shall in principle begin seven days after the signature of the 
` present agreement. ‘The restitution will be completed as follows: 

(a.) Within not more than two weeks, in so far as persons figuring on lists 

furnished by the Greek Government are concerned. 

(b.) With the least possible delay, in so far as persons who have to be 

sought and who figure on lists furnished by the Turkish Govern- 
ment are concerned. 
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ARTICLE 2 


Greek hostages and civilian prisoners, who may be detained by the Turks, 
shall be collected at Smyrna or Constantinople: by the Turkish Government, 
in such a manner that their repatriation may take place immediately after 
that of the Turkish civilian hostages mentioned in paragraph (a) of Article 
1, and in such a manner that the repatriation of persons who have to be 
sought may take place with the least possible delay. 


ARTICLE 3 


The lists of persons to be repatriated, which have been furnished by the 
Turkish and Greek Governments respectively, shall be completed later. 


CHAPTER II.—Prigoners OF WAR 


. ARTICLE 4 


As soon as possible after the date on which the Greek Government shall 
have restored to the Turkish Government the Turkish civilian hostages 
mentioned in paragraph,(a) of Article 1, and within a period not exceeding 
fifteen days from that date, Greece shall restore to Turkey and shall trans- 
port to Smyrna simultaneously all the Turkish prisoners of war detained 
by her. 

Turkey shall thereupon restore to Greece an equivalent number of Greek 
prisoners of war, officer for officer, soldier for soldier. These prisoners of * 
war will be collected by the Turkish Government at such time and in such 
places, that they may be repatriated on the return voyage of the Greek 
vessels which brought the Turkish prisoners of war. 

The remainder of the Greek prisoners of war shall be repatriated by the 
Turkish Government immediately after the signature of peace and within 
three weeks from the date of that signature. ` 


ARTICLE 5. 


With the object of allaying animosity, the Greek and Turkish Govern- 
` ments undertake respectively to extend the benefit of the amnesty to all . 
prisoners of war and interned civilians detained by them, both those who 
are awaiting trial or undergoing sentence for crimes or offences against the 
` ordinary law, and those who are awaiting trial or undergoing sentence for 
offences against discipline; the two governments agree to repatriate such 
persons without distinction and irrespective of the completion of their 
sentence, or of the proceedings pending against them. 


CHAPTER JII.—Commission FOR THE EXECUTION OF THIS AGREEMENT 


ARTICLE 6 


An International Commission comprising three representatives of the 
Red Cross societies, nationals of states not having taken part in the war of 
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' 1914-18, and a representative of the Gek and "Turkish Governments 
respectively, shall be entrusted with the task’ ‘of directing : the operations 
connected with the restitution of the hostages and civilian prisoners and the 
exchange of prisoners of war, under the conditions ‘prescribed in CEapters 
Iand II above. This Commission shall settle the methods by whicl, these 
operations shall be effected, and shall supervise the execution thereof. The 
Commission shall be in particular entrusted with the ‘duty of—, E 
(a.) Receiving from the Greek and Turkish authorities at the: ports of ` 
embarkation the hostages and prisoners to be repatriated, verify- 
ing their number and identity, effecting the surrender of those 
hostages and prisoners to the Turkish and Greek authorities at 
the points of disembarkment. ` 
(5.) Settling in accordance with the Greek and Turkish Governments 
' the transport from the points of embarkation of the Turkish and 
Greek hostages and prisoners to be repatriated. The Greek Gov- 
. ernment shall furnish with is object the necessary meens of 
maritime transport. 
(c.) Proceeding with the collaboration of the Greek and Turkish Gcvern- 
' ments end authorities with all researches and enquiries necessary 
to establish the fate of civilian hostages and of prisoners of war. 
claimed by one or other government and not handed over. 
The governments concerned undertake to furnish with this object all 
assistance to the Commission and to grant it all facilities. 
, ) 


ARTICLE 7 


The expenses of the maintenance and of the work of the Commission shall 
be borne in equal parts by the Greek and Turkish governments. 

The present agreement will enter into force at once. 

Done in triplicate at Lausanne, the 30th day of January, 1923. 


[rs] E. K. VENISELOS. {u.s.] Dr. Riza Nour. 
[u.s.] D. CAcLAMANOS. [n.s.] . Hassan. 
[ns] ISMET. 


VIII. DECLARATION OF AMNESTY _ 


The Powers signatory of the treaty of peace signed this day being eqaally 
desirous to cause the events which have troubled the peace in the East to 
~ be forgotten, 

The undersigned, acting in virtue of their full powers, have seed. to 
make the following declaration: 


I 


No person who inhabits or who has inhabited Turkey, and reciprocally 
no person who inhabits or who has inhabited Greece, shall be disturbed or 
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molested in Turkey and reciprocally in Greece, under any pretext whatso- 
ever, on account of any military or political action. taken by him, or any 
assistance of any kind given by him to a foreign Power signatory of the 
treaty of peace signed this day, or to the nationals of such Power, between 
the 1st August, 1914, and the 20th November, 1922. 


"II 
' Similarly no inhabitant of the territories detached from Turkey under 
the said treaty of peace shall be disturbed or molested either on account - 
of his political or military attitude against or in favor of Turkey during the 


period from the 1st August, 1914, to the 20th: November, 1922, or of the 
determination of his natjonality under the said treaty. 


HI 


Full and complete amnesty. shall be respectively granted by the Turkish 
Government and by the Greek Government for all crimes or offences com- 
mitted during the same period which were evidently connected with the 
political events which heve taken place during that period. 


IV 


Turkish nationals, and reciprocally nationals of the other Powers signa- 
tory of the treaty of peace signed this day who may have been arrested, 
prosecuted or sentenced by the authorities of the said Powers or by the Turk- 
ish authorities respectively, for reasons of a political or military nature 
previous to the 20th November, 1922, on territory which remains Turkish 
in accordance with the said treaty of peace, shall benefit from the amnesty, 
and, if they are detained, shall be handed over to the authorities of the 
states.of which they are the nationals. This stipulation is similarly applica- 
ble to Turkish nàtionals arrested, prosecuted or sentenced by the authorities 
of the Powers who have occupied a portion of the above-mentioned territory 
even for a transgression of the.ordinary law committed before that date, 
and even if they have been removed from Turkey, excepting those who have 
committed, against.a person belonging to the armies of occupation, an as- 
sault which has entailed death or a grievous wound. 


Y 


All sentences pronounced for the above reasons shall be annulled, and 
any proceedings already instituted shall be stayed. 


- VI 5i 


The Turkish Government, sharing the desire for general pacification 
^ with which all the Powers are animated, declare their intention not to con- 
test the measures carried out under the auspices of the Allied Powers during 
the period between the 20th October, 1918, and the 20th November, 1922, 
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with the object of re-establishing families seattered owing to the war and 
of replacing legitimate proprietors in possession of their goods. ` 
However, this intention does not exclude the possibility of any revision 
of the above-mentioned measures in the event of a request to that effect 
being made by the interested parties. Claims respecting persons and goods 
‘shall be examined by a commission composed of a delegate of the Red 
Crescent and a delegate of the Red Cross. In the event of a dispute, these 
delegates will choose an umpire; if they are unable to agree as tc such 
choice the umpire will be appointed by the Council of the League of Nztions. 


- VII 
The British, French, and Italign Governments, acknowledging the im- 
portance of the measure of pacification which forms the subject of Article 
5 of the agreement concluded on the 30th January, 1923, between the Greek 
Government and the Turkish Government relating to the return of interned 
civilians and £o the exchange of prisoners of war, declare that they. are 
prepared to adopt, subject to reciprocity on the part of the Turkish Gcvern- 
ment, the same measures for the benefit of such Turkish prisoners of war and 
interned civilians as may still be in their hands, with the exception of those 
who may have committed crimes and offences against the ordinary law since. 
the 20th November, 1922. 
Done at Lausanne, the 24th July, 1923. 


Horace RUMBOLD. Const. DIAMANCY. 
PELLÉ. © . CONST. CoNTZES20. 
GARRONI. “duty eh liege’ - 
G. C. Montagna. M. Ismar. 

K. Orcutat. Dr. Rıza Nour. 
E. K. VENISELOS. HASSAN. 


D. CACLAMANOS. 


. PROTOCOL 


It is understood that, in spite of the terms of paragraph 1 of the amnesty 
declaration, the Turkish Government reserves to itself the right to prot: bit 
` sojourn in and access to Turkey to 150 persons included in.the. catego-y of 
persons referred to in the said paragraph. Consequently, the Turkish 
Government will be entitled to expel from its territory such of the persons 
in question as may be there at the present time and to prohibit such a3 are 
abroad from returning. The names of these persons shall be annexed to 
the amnesty proclamation which, on the coming into force of the treaty of 
peace signed this day, shall be promulgated by the said government in crder 
to give effect, in so far as that government is concerned, to the above-men- 
_tioned declaration. It is further understood that, in the event of the Turk- 
ish Government deciding, as it has expressed the intention, that the said 
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persons must liquidate their prcperty and other goods in Turkey, they shall 
be granted a period of nine months as from the date of the above-mentioned 
proclamation to effect this liquidation of their own accord, and in the event 
of liquidation by the Turkish Government after the expiry of this period 
the whole of the proceeds shall be paid to the said. persons. 

It is similarly understood that paragraph 1 of the amnesty declaration 
in no way affects the right of the Greek Government to prosecute non- 
Moslem Greek subjects belonging or having belonged to its army for acts 
which constituted failure in respect of their military duties during the hos- 
tilities between Greece and Turkey. 

Done at Lausanne, the 24th July, 1923. 


. HORACH RUMBOLD. Const. DIAMANDY. 


Pun. Const. CoNTZESCO. ' 
GARRONI 2 ...... E Muret id. 
ids cuneis TEENE M. ISMET 

~ K. OTCHIAI. ` Dm. Riza Nour. 
E. K. VENISELOS. HASSAN. 


. DL. CACLAMANOS. 


IX. DECLARATION RELATING TO MOSLEM PROPERTIES IN 
GREECE : 


The undersigned, acting in virtue of their full powers, declare, in the name 
of the Greek Governnient, tha; there shall be no infringement of rights to 
property held by Moslem persons, who are not subject to the terms of the 
convention respecting the exchange of populations, signed at Lausanne on 

‘the 30th January, 1923, and who have left Greece, including the Island of 
Crete, before the 18th October, 1912, or who have always resided outside 
Greece. Such persons will preserve their right to complete freedom as re- 
gards the disposal of their prorerty. 

Such arrangements and measures as may have been exceptionally taken 
or applied in regard to the property of the said Moslems shall be annulled. 
In the event of the revenues derived from such properties having been col- 
lected by the Greek Governmert or authorities without having been hitherto 
restored, or without having been the subject of special agreements between 
the Government and the interested parties, such revenues shall be paid to 
the owners. All claims respeccing the revenues in question, and all claims 
based on an allegation by such persons that their rights had been infringed 
by an unfair application of measures of a general nature, shall be settled by 
the commission, for which provision.is made in the above-mentioned con- 
vention, subject, nevertheless, to the condition that such claims shall be 
made within a period of six months from the entry into force of the treaty of 
peace signed this day. The said claims shall be examined at once, by the 
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commission, in order that they may be settled within a year’s time at the 
most from the coming into force of the said treaty. 

In view of the difficulties of a practical nature with which the above- 
mentioned persons might be confronted, by reason of their absénce, as re- 
gards their right to dispose freely of théir goods, the Greek Goverrment 
agrees that they shall be able to take advantage, if they so desire, of the 
serviees of the above-mentioned Mixed Commission to dispose of their 
property. It is understood that in this event intervention on the part of 
the Mixed Commission will entail no obligation for the Greek Goverr ment 
to purchase the properties in question, and that the task of the commission 
will be limited to facilitating the disposal thereof. ' 

It is understood that the present declaration is made on the condition 
that reciprocity shall be granted to Greek owners of property who have left 
Turkey before the 18th October, 1912, or who have always resided owtside 
Turkey. Eb f 

Done at Lausanne, the 24th July, 1923. 

' . ; E. K. VENISELOS. 
a D. CACLAMANOS. 


X. DECLARATION RELATING TO SANITARY MATTER3 


The undersigned, acting in virtue of their full powers, declare that the 
Turkish Government will appoint for a period of five years three European 
medical specialists as counsellors for the sanitary administration o£ the 
frontiers. These medical specialists shall be Turkish. officials and shall be 
attachec to the Ministry of Health. They shall be chosen by the said 
government from a list of six names, prepared in agreement by the Health 
Committee of the League of Nations and by the International Bureau of 
Public Health. Their salary, as well as the other terms of their appoint- 
ment, skall be settled by agreement between the said government and the 


two above-mentioned international organizations. 


The Turkish Sanitary Administration shall establish, with the help of 
the three above-mentioned European counsellors, regulations for the. o-gan- 
ization of the sanitary administration of the coasts and frontiers of Tuckey. 
These regulations shall be in accordance with the terms of the International 
Sanitary Conventions, and, in so far as the Straits are concerned, wita the 
terms of the Straits Convention signed this day. 

The yield of the sanitary taxes exacted by the Turkish administration 
shall be exclusively applied to the needs of the sanitary administration of 


' ‘Turkey, and shall appear in a-special budget, which shall be preparei for 
` this purpose by the Ministry of Health. 


p 


Done at Lausanne, the 24th July, 1923. 
i z IsMET. 
Dr. Riza Norr. 
~ Hassan. 


OFFICIAL DOCUMENTS 97 


XI. DECLARATION RELATING TO THE ADMINISTRATION OF 
JUSTICE 


The Turkish delegation has already had occasion to state that the Gov- 
ernment of-the Grand National Assembly of Turkey is in a position to en- 
sure to foreigners before the Turkish courts all -the safeguards of a good 
judicial.system and to provide therefor in the.exercise of its full sovereignty 
and without any kind of foreign interference. It is nevertheless prepared 
to have an investigation made and to cause the situation to be studied with 
a view to the institution of such reforms as may be rendered advisable by 
the development of manners and civilization. 
Animated by this spirit, the undersigned, acting in virtue of their full 
powers, desire to make the following declaration:— 


1 


The Turkish Government proposes to take immediately into its service, 
for such period as it may consider necessary, not being less than five years, 
a number of European legal counsellors whom it will select from a list pre- 
pared by the Permanent Court of International Justice of The Hague from 
among jurists nationals of countries which did not take part in the war of 
1914-1918, and who will be engaged as Turkish officials. 


2 


These legal counsellors will serve under the Minister of Justice; some will, 
be posted in the city of Constantinople and others in the city of Smyrna. 
They will take part in the work of the legislative commissions. It will be 
their duty to observe, without interfering in the performance by the mägis- 
trates of their duties, the working of the Turkish civil, commercial and 
criminal courts, and to forward to the Minister of Justice such reports as 
they may consider necessary; they will be authorized to receive all com- 
plaints to which the administration of justice in civil, commercial or crim- 
inal matters, the execution of sentences, or the manner of application of the 
law may give rise, with a view to bringing such complaints to the notice of 
the Minister of Justice in order to ensure the strict observance of the pro- 
visions of Turkish law. 

Similarly, they will be authorized to receive such complaints as may be 
caused by domiciliary visits, perquisitions or arrests; moreover, these meas- 
ures shall, in the judicial districts of Constantinople and of Smyrna, be 
brought, immediately after their execution, to the notice of the legal coun- 
sellor by the local representative of the Minister of Justice; this official shall . 
in such cases be authorized to correspond direct with the legal counsellor. 


3 


In cases-of minor offences release on bail shall always be ordered, unless 
this entails danger to public safety or unless. such provisional release is 
calculated to impede the investigation of the case. 
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4 - 

In civil or commercial matters all references to arbitration and clauses 
in agreements providing therefor are allowed, and the arbitral decisions 
rendered in pursuance thereof shall be executed on being signed by the 
President of the Court of First Instance, who shall not refuse his signature 
unless the decision should be contrary to public order. 


5 


The present declaration shall remain in force for a period of five years. 

Done at Lausanne, the 24th July, 1923. 

ISMET. 

Dr. Riza Nour. 

* : Hassan. 

XII. PROTOCOL RELATING TO CERTAIN CONCESSIONS 
GRANTED IN THE OTTOMAN EMPIRE 


The British Empire, France, Italy, Greece, Roumania, the Serb-Croat- 
Slovene State and Turkey, being desirous of settling by agreement ques- 
tions relating to.certain concessions granted in the Ottoman Empire, 

The urdersigned, duly authorized, agree as follows:— 


SECTION I 


ARTICLE 1 


Concessionary contracts and subsequent agreements relating thereto, 
duly entered into before the 29th October, 1914, between the Ottoman 
Government or any local authority, on the one hand, and nationals (includ- 
ing companies) of the contracting Powers, other than Turkey, on the other 
hand, are maintained. 

ARTICLE 2 


(i) On the request of the Turkish Government, the operations contem- 
plated in the agreements entered into between the Ottoman Government 
and Sir W. G. Armstrong, Whitworth and Company, Limited, and Vickers, 
Limited, during the years 1913 and 1914, relating to the constitution and 
the concession of the Société Impériale Ottomane Cointéressée des Docks, 
Arsenaux et Constructions Navales will be suspended. 

Negotiations shall be entered into between the two parties with a view 
to the modification of the provisions of these agreements or the grant o7 a 
new concession for an undertaking of equal importance. 

If, within six months from the coming into force of the treaty of peace 
signed this day, an agreement shall not have been come to between the. 
Turkish Government and the said companies, either for the modification 
of the provisions of the said agreements or for the grant of a new concession, 
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the companies mentioned above shall have the right to submit to experts, 
appointed in accordance with the provisions of Article 5, the settlement of the 
conditions of the new concession to be granted | as arenes for the 
cancellation of the old agreements. 

It is nevertheless understood that, if the conditions settled by ‘he experts 

- for the new concession are not acceptable to one or other of the parties, the 
Turkish Government undertakes to pay to the said companies such indem- 
nity for the loss actually suffered for the cancellation of their old concession 
as the experts determine to be.equitable. 

(ii.) If, within six months from the coming into force of the treaty of 

peace signed this day, the Régie Générale des Chemins de fer shall not, for 
any reason, have been restored to the possession of the concession which 
was given to it in 1914 fdr the construction and exploitation of the Samsun- 
Sivas Railway, the Turkish Government undertakes to grant to this com- 
pany, at its request, a new eoncession by way of compensation, In default 
of agreement as to the equivalence of this compensation, the extent and 
conditions of exploitation of this new concession necessary to give compen- 
sation will be determinéd by experts appointed in accordance with Article 5. 

It is understood that, if the Régie Générale is restored to the possession of 
the Samsun-Sivas Concession, it will be re-adapted in accordance with the 
procedure for settlement by experts provided for by Article 5, In case of 
compensation by a new concession due regard will also be had to the power 
of re-adaptation. 

If the conditions of the new concession, as determined by the experts, are 
not acceptable to one or other of the parties, the Turkish Government un- 
dertakes to pay to the company such indemnity as the experts determine 
to be equitable for the loss actually suffered from the cancellation of the 
concession for the Samsun-Sivas Railway and for the expenses to which the - 
company has been put for the survey and investigation work on the spot in 
respect of the other sections of the Black Sea Railway system. - 

Turkey will be entirely freed from all liability to the company, either by 
the restoration of the company to possession of the Samsun-Sivas Con- 
cession, or by the grant of the new concession, or, lastly, by the payment 
of an indemnity in accordance with the provisions set out above. - 


ARTICLE 3 


The amount due, after settlement of accounts, to the state or to beneficia- 
ries under contracts and agreements referred to in Articles 1 and 2, in respect : 
of the use by the state, on the territory which it now possesses, of the prop- 
erty or the services of the said beneficiaries shall be paid in accordance with 
existing contracts or agreements or, in default of contracts or agreements, 
in accordance with the procedure of settlement by experts provided for by 
the present protocol. 


j ] 
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Es 


i ÅRTICLE 4 


Subject to thê provisions of Article 6, the provisions of the contracts and 
subsequent agreements referred to in Article 1 shall, by agreement, and as 
regards both parties, be put into conformity with the new economie con- 
ditions. 


. ARTICLE b 


In the absence of agreement within one year from the coming into force 
of the treaty of peace signed this day, the parties will adopt the provisions 
regarding both the séttlement of accounts and the re-adaptation of conses- 
sions, which are considered suitable and equitable by two experts, to be 
nominated by the parties within twa months from the expiration of the pe- 
riod of one year mentioned above. In case of disagreement, these experts 
will refer the question to a third expert selected within two months by the 
Turkish Government from a list of three persons, nationals of countries not 
having participated i in the war of 1914-1918, prepared by the head of the 
Swiss Federal Department of Public Works. ` 


ARTICLE 6 ; 


Beneficiaries under concessionary contracts referred to in Article 1, which 
- have not, on the date of this protocol, begun to be put into operation, cannot 
avail themselves of the provisions of this protocol relating to re-adaptation. 
These contracts may be dissolved on the request of the concessionnaire 
made within six months from the coming into force of the treaty of peace 
signed this day. In such case the concessionnaire will be entitled, if there 
is ground for it, to such indemnity in respect of the survey and investigation 
work as, in default of agreement between the parties, shall be considered 
equitable by the experts provided for in this protocol. 


ARTICLE 7 


Agreements entered into between the 30th October, 1918, and the Ist 
November, 1922, between the Ottoman Government and beneficiaries 1n- 
der contracts and concessions referred to in Article I, as well as contracts 
between individuals involving the transfer of a concession entered into dur- 
ing this period, shall remain in force until they have received the approval 


` of the Turkish Government. If this approval should not be granted, ccm- 


pensation shall, if there is ground for it, be paid to the concessionnaires 
in respect of the loss actually suffered, the amount being fixed by experts 
appointed as provided in Article.5. This provision shall not prejudice, as 
regards-contracts previous to the 24th October, 1914, the right of readapta- 
tion provided for by this protocol. 
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Part III (Economie Chie) of the said treaty, such accession taking effect 
at the same time and in the same coriditions as the treaty. They have 
similarly agreed to admit Belgium to accede, in the same conditions, to the 
protocol dated this day relating to certain concessions granted in’ the 
Ottoman Empire. - 

Consequently, the high contrasting parties ‘ace note of the declarations 
of accession made this day by the duly authorized representatives of Bel- 
gium and Portugal. As a result of these declarations, and once they have 
come into force, the state of peace and official relations shall, in so far as 
necessary, be considered as re-established between Turkey on the one hand 
and each of these two Powers on the other. ` 

Done at Lausanne, the 24th July, 1923. 


Horace’ Rumsgoip. ` D. CACLAMANOS. 
PELLÉ. i Const. DIAMANDY. 
GARRONI. Const. CoNTZESCO. 
G. C. MoNTAGNA. M. Ismer. 

: K. OTCHIAI. Dr. Riza Nour. 
E. K. VENISELOS. HASSAN. , 


DECLARATION SIGNED BY THE BELGIUM DELEGATE 


The undersigned, after having produced to the representatives of the 
Powers signatory of the treaty of peace dated this day his full powers, 
'found in good and due form, declares by these presents that he accedes in 
the name of Belgium to the stipulations of Section I of Part II (Financial 
Clauses) and to the stipulations of Part III (Economie Clauses) of the said 
treaty cf peace, as well as to the stipulations of the protocol dated this day 
regarding certain concessions granted in the Ottoman Empire. 

This accession, which will re-establish official relations, shall take effect 
at the time and in the terms and conditions prescribed in the protocol dated ` 
this day, by which the Powers signatory of the said treaty of peace have 
admitted Belgium to proceed to the present accession. 

Done at Lausanne, the 24th July, 1923. 

FERNAND PELTZER. 


DECLARATION SIGNED BY THE PORTUGUESE DELEGATE 


The undersigned, after having produced to the representatives of the 
Powers signatory of the treaty of peace dated this day his full powers, 
found in good and due form, declares by these presents that he accedes in 
the name of Portugal to the stipulations of Section I of Part II (Financial 
Clauses) and to the stipulations of Part III (Economic Clauses). of the said 
treaty of peace. 

This accession, which will re-establish the state of peace and official rela- 
tions, shall take effect at the time and in the terms and conditions prescribed - 


f 
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in the protocol dated.this day, by which the Powers signatory of the said 
treaty of peace have admitted Portugal to proceed to the present accession. 
Done at Lausanne; the 24th July, 1928. : 


A. `M. BARTHOLOMEU FERREIRA. 


XIV. PROTOCOL RELATING TO THE EVACUATION OF THE 
TURKISH TERRITORY OCCUPIED BY THE BRITISH, 
FRENCH AND ITALIAN FORCES P Mene 


'The Governments of France, Great Britain and Italy, Allied Powers 
whose troops at present occupy certain portions of Turkish territory, and 
the Government of the Grand National Assembly of Turkey, being equally: 
desirous to give satisfaction without delay to the “peaceful aspirations of 
their respective nations, 

The undersigned, being duly authorized, have agreed responsive to take 
the following measures: 

I 


As soon as the ratification of the treaty of peace and other instruments 
‘concluded at Lausanne by the Grand National Assembly of Turkey shall 
have been notified to the Allied Powers in the person of their High Commis- 
sioners at Constantinople, the troops of the said Powers shall proceed to | 
the evacuation of the territories occupied by them. 

« This operation shall include the withdrawal of the British, French and 
Italian naval units stationed in the strait of the: Dardanelles, the Sea of 
Marmora and the Bosphorus. 

H 


l The operations of PR shall be completed within six weeks. 


HI 


As the evacuation proceeds, moveable and immoveable property of every 
description in the evacuated territories which may be duly identified as 
belonging to the Turkish Government or to Turkish public departments, 
and which are.at present occupied by the Allied authorities or in thei- 
possession, shall be restored to the Turkish.Government. _ 

All measures of sequestration and of requisition shall be terminated. In 
respect of such restitutions and releases, procés-verbaux shall be drawn up, 
which will operate to a complete and final settlement of any claims. 

The authorities of the occupying forces shall supply the Turkish Govern- 
ment with as complete an account as possible of all property, articles and 
material belonging to the said government which may have been handed 
over to third parties, and especially to Turkish companies. 

Debts.resulting from contracts concluded between the occupying authori- 
ties and private individuals will be paid in the conditions prescribed i in those 
contracts. 
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| IV ; 

The warships, including the Yavouz-Sultan-Selm, arms, munitions and 
other war material, formerly the property of the Ottoman Government, of 
which the Allied Powers have disposed under the armistice convention 
: signed at Mudros on the 30th October, 1918, and' which remain on the date 
of signature of the present protocol in the hands of the authorities of the 
said Powers in Turkey, shz"'^be restored to Turkey, within the period re- 
ferred to in paragraph II, in their present state and in the places where they 
are. ‘ 


Yy 


The stipulations of the military convention signed at Mudania on the 
11th October, 1922, shall remain in force during the period referred to in 
paragraph II of the present protocol. ' 

_ The necessary measures to avoid any incident during the said period 
shall be taken by agreement between the Allied and Turkish military 
authorities. 

The authorities of the occupying troops shall settle, by agreement with 
the Turkish authorities, all other questions which may arise from the. 
evacuation operations. 

VI- 

Without waiting for the coming into force of the treaty of peace, the 
Turkish Government will confer on.nationals of the Powers signatory to, 
the said treaty the privileges resulting from Articles 69, 72, 77 and 91 (al- 
though, as regards Articles 72 and 91, the prescribed periods shall not have 
begun to run), and from the convention respecting conditions of residence 
and business. Similarly, the Turkish Government shall observe the stipu- 
lations contained in Articles 137, 138 and 140 of the treaty of peace. 


VII 


The British and Turkish Governments undertake respectively, pending 
the coming into force of the treaty of peace, to take no action which might 
modify the status quo which is to be maintained, under the third paragraph 
of Article 3 (2) of the said treaty, until the determination of the frontier. 

The said governments agree that the negotiations for which provision is 
made in the first paragraph of Article 3 (2) of the treaty of peace, relating 
.to the frontier between Turkey and Iraq, shall be commenced as soon as 
the evacuation operations mentioned in paragraph I above shall have been 
completed, and that the period of nine months referréd to in the said first. 
paragraph of Article 3 (2) of the treaty shall begin to run from the date on 
"which the said negotiations commence. . ` i 
^. Done at Lausanne, the 24th July, 1923. 


Horace RUMBOL». "M. ISMET. 
PELLÉ. Dr. Riza Novs. 
GARRONI. Hassan. 


t D |» .. G. C. MONTAGNA. 
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DECLARATION 


The undersigned, acting in virtue of their full powers, declare as follows: 


I 


It is understood that, pending tke coming into force of the Straits Con- 
vention signed this day, the fleets of the three Allied Powers will retain full 
and complete liberty of passage through the Straits. The warships of the 
said Powers in transit through the Straits shall not, except in the event of 
damage or peril of the sea, remain therein beyond the time which is neces- 
sery for them to effect their passage, including the time of anchorage during 
the night, if necessary for safety of navigation. 

» ki x "II P s 

Notwithstanding the stipulations of paragraph I of the above protocol, 

. and until the coming into force of the Straits Convention signed this day, 
or until the 31st December, 1923, if the said convention has not come into 

^ force by that date, the Turkish Government will raise no objection to the 
maintenance inthe Straits by eaeh of the three Allied Powers of one cruiser 
and two destroyers, which may be accompanied by the necessary vessels 
for coaling and revictualling; the latter vessels shall not fly the naval ensign. 


Q7 . HI 

The undersigned draw attention to the fact that, as from the date of the 
coming into force of the treaty of peace signed this day, maritime cabotage 
&nd port services will be reserved to the Turkish national flag. 

'They desire, nevertheless, to state that, until the 31st December, 1923, 
these firms which, on the ist January, 1923, carried on cabotage or port 
services in Turkey shall be allowed complete liberty;to continue this business. 

In any event until the 31st. December, 1923, Turkey will, without dis- 
crimination in favor of any Power, grant to the vessels of the other Powers 
signatory of the Commercial Convention dated this day all facilities of navi- 
gation, access and commerce which are provided for by Section II of the. 
Commercial Convention for the vessels, their cargoes and their passengers., 


IV. 


In making this declaration, the undersigned express the hope that the 
` treaty of peace and other instruments signed at Lausanne will come into 
* force as soon as possible. 
Done at.Lausanne, the 24th July, 1923. 
M. Ismet. 
Dr. Riza Nour. 
Hassan. 
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XV. PROTOCOL RELATING TO THE KARAGATCH TERRITORY 
AND. THE ISLANDS OF IMBROS AND TENEDOS, SIGNED 
BY THE BRITISH EMPIRE, FRANCE, ITALY, JAPAN, GREECE 
AND TURKEY 


The undersigned, duly authorized, have aed on the following stipula- 

tions: u ; 
- a -I 

“The territory situated between the Maritza and the Greco-Turkish 
frontier described in Article 2 (2) of the treaty of peace dated this day,” 
which is to be restored to Turkey, shall be handed over to the Turkish 
authorities on the 15th September, 1923, at the latest, provided that the 
ratification of the said treaty by the Grand National AsSembly of Turkey ` 
has been notified to the Greek Government by that date through the Allied 
High Commissioners at Constantinople. If that notification has not been 
made on the above-mentioned date, the transfer of the said territory shall 
take place within fifteen days from the notification. 


» II = NE 3 
The fact that the delimitation provided for in Article 5.of the treaty of 
peace shall not have been‘completed shall not delay the transfer of the 
above-mentioned territory to the Turkish authorities. In this event, the 
Greek and Turkish Governments shall proceed to a temporary delimitation 
on the spot of the line described in Article 2 (2) of the treaty of peace. This i 
temporary delimitation shall be respected on both sides until the completion 
of the work of the commission for which provision is made in Article 5 of the 
said treaty. 
; 4 III - 
The Greek inhabitants of Karagatch shall'be subject to the exchange of 
populations for which provision is made in the convention signed the 30th 
January, 1923, between Greece and Turkey. They shall benefit from the 
stipulations of the said convention, but they shall only be compelled to emi- 
grate six months after the re- -establishment of a state of peace between 
Greece and Turkey. : 
i IV 

- The withdrawal of the Greek troops and authorities from the islands of 
Imbros and Tenedos shall be carried out as soon as the treaty of peace 
signed this day shall have been ratified by the Greek and Turkish Govern- 
ments. As soon as this withdrawal has taken place, the stipulations of ` 
Article 14 of the said treaty shall be applied by the Turkish Government. 


No inhabitant of the territory mentioned in paragraph I of the present 
protocol and no inhabitant of the islands mentioned in paragraph IV shall 
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be disturbed or molested in Turkey under any pretext whatsoever on ac- 
count of his military or political conduct or any assistance of any kind given 
. by him to a foreign Power signatory of the treaty of peace signed this day or 
to the nationals of such Power. 

Full and complete amnesty shall be granted to all the inhabitants of the 
territory and islands mentioned in the preceding paragraph for all crimes 
and offences, whether political or under the ordinary law, committed before 


this day. 
Done at Lausanne, the 24th July, 1923. 
Horace RuMBOLD. | E. K. VENISELOS. 
PELLÉ. D. CACLAMANOS: 
GARRONI. M. Ismet. 
G. CQ Monraena. ' Dr. Riza Noor. 
K. Orcurai. Hassan. 


XVI. PROTOCOL RELATING TO THE TREATY CONCLUDED AT 
SEVRES BETWEEN THE PRINCIPAL ALLIED POWERS 
AND GREECE ON THE 10TH AUGUST,,1920, CONCERNING 
THE PROTECTION OF MINORITIES IN GREECE, AND TO 
THE TREATY CONCLUDED ON THE SAME DAY BETWEEN 
THE SAME POWERS RELATING TO THRACE 


The Governments of the British Empire, France, Italy, Japan and Greece, 
*being of opinion that the coming inte force of the treaty of peace and other 
instruments concluded during the present conference will necessitate the 
bringing into force of the treaty concluded at Sèvres on the 10th August, 1920, 
between the Principal Allied Powers and Greece concerning the protection 
of minorities in Greece, and of the treaty relating to Thrace, also concluded 
on the 10th August, 1920, at Sèvres between the same Powers. 

The undersigned, duly authorized, agree as follows on behalf of their . 

respective governments :— 

1. The ratifications of the two treaties concluded at Sévres referred to 
above shall, if they have not already been deposited at that date, 
be deposited at the same time as the ratifications of the treaty of 
peace and instruments signed this day at Lausanne. 

2. The provisions of Article 7; second paragraph, and of Article 15 of 
the Treaty of Sévres referred to above concerning the protection of 
minorities, are and remain abrogated. 

3. The application of the provisions of Article 1 of the Treaty of Sèvres | 
referred to above relating to Thrace will be limited in accordance 
with the terms of Article 2 (2) of the treaty of peace signed this day. 

Done at Lausanne, the 24th July, 1923. 


Horace RuMBOLD. K. Orcurar. 
PELLE.  . E. K. VENIS£LOS. 
GARRONI. D. CACLAMANOS. 


G. C. MONTAGNA. 


OFFICIAL DOCUMENTS ; 109 


XVII. PROTOCOL RELATING TO SIGNATURE BY THE SERB- 
CROAT-SLOVENE STATE 


The undersigned, having signed at Lausanne on this day, in the name of 
their respective governments, some or all of the instruments hereinafter 
mentioned, to wit:— - 

Treaty of peace; 

Convention respecting the régime of the traite; ; 

Convention respecting the Thracian frontier; 

Convention respecting conditions of residence and business and juris- 
diction; 

Commercial convention; 

Amnesty declaration and protocol; 

Protocol relating to certain concessions granted in the Ottoman Empiré; 

Pratocol relating to the accession of Belgium and Portugal to certain 
provisions of instruments signed at Lausanne; 


have agreed, each in so faf as concerns the instruments which he has signed, 

to admit the Serb-Croat-Slovene State to sign the said instruments simul- 

taneously at Paris, at any time before the coming into force of the treaty of 

peace, through the intermediary of one or several of her plenipotentiaries 

whose names figure in the Final Act of the present Conference of Lausanne. 
Done at Lausanne, the 24th July, 1923. 


Horace RUMBOLD. E. K. VENISÉLOS. 
PELLÉ. D. CACLAMANOS. 
GARRONI. Const. DIAMANDY. 
. G. C. MONTAGNA. Const. CoNTZESCO. 
K. Orvcuiar. M.IswET. . 

B. MORPHOFF., ~ Dr. Riza Nour. 
STAN CRORE Hassan. 


SUBSIDIARY DOCUMENTS FORMING PART OF THE PEACE 
SETTLEMENT 


ee ee between Ismet Pasha and Sir H. Rumbold respecting the 
exemption of Allied nationals, who suffered from the Smyrna fire, from 
the payment of the arrears of temeliu tax due for the financial year 1922- 
1923 


Your Excellency, Lausanne, July 24, 1928. 
With reference to the declaration made in the Economic Committee re- 
garding the payment of arrears of taxes, I have the honor to confirm that 
the Turkish Government, inspired by the same sentiment of humanity as 
the three inviting Powers, will take the necessary measures in order that 
Allied nationals, who suffered from the Smyrna fire, may be exempted from 
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the payment of the arrears of the temettu tax due for the financial year 
1922-28, notwithstanding the provisions of aude 69 (Economic Clauses). 
I avail, &c. 
M. Ismer. 


His Excelleney Sir Horace Bumbold’ 
Delegate to His Britannic Majesty at the Peace Conference, 
&c., &e., &e. 


Your Excellency, ` Lausanne, July 24, 1928. 


-I have the honor ‘to acknowledge the receipt of the letter which your 
Excellency has been so good as to address to. me today confirming, in ac- 
cordance with the arrangement made between the delegations concerned, . 
that the Turkish Government will take the necessary measures in order that 
the Allied nationals who suffered from the Smyrna fire may be exempted 
from the payment of the arrears of the temettu tax due for the financial 
year 1922-1923, notwithstanding the provisions of Article 69 (Economie 
‘Cleuses). . l 

I avail, &c. 
Horace RUMBOLD. 
His Excellency General Ismet Pasha, ` 
President of the Turkish Delegation, 
&o., &o., &oc. 


Letter addressed by the delegates. of the three inviting Powers to Ismet. Pasha 
in connection with the suppression of Article 70 of the original draft treaty 
. of peace (financial operations of the Council of the Ottoman Debt since the 
80tk October, 1918) 


M. le Président, . : Lausanne, Jug 28, 1928. 


At the last meeting of the Second Committee, it was agreed between us 
that Article 70 of the former draft treaty, regarding certain financial opera- 
tions carried out at Constantinople after the 30th October, 1918, should be 
suppressed, and replaced by a letter addressed by your Excellency to the ' 
Council of the Debt, a letter the receipt of which the latter was to have 
acknowledged and with which it was to have notified its agreement. We 
had also reached agreement with your Excellency on the draft letter to be 
addressed to the Council, a`copy of which you have communicated to us.! 


. The following was to have been the text of the draft letter referred to: 
Draft letter to be addressed by the Turkish Government io the Council of the Ottoman Public 
Debt (io replace Article 70 of the draft treaty of January 31) 

.The payments which have been effected since the.30th October, 1918, up to the date of 
the present letter by the establishments entrusted with the service of the loans of the Otto- 
man Public Debt, in respect of the coupons due on the Unified Debt and on the other loans 
as well as on the Lots turcs drawn for payment, shall not be further contested in any way 
by the Turkish Government. 


> 
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We regret to have to inform your Excellency that it appears from corre- 
spondence exchanged with the President of the Council of the Debt that the 
- draft agreed upon here presents certain difficulties from the point of view of 
the Council. As there is not sufficient time to settle these difficulties before 
the signature of the treaty, we propose to your Excellency that the question 
of the letters to be exchanged between the Government and the Council of 
the Debt should be left over for subsequent settlement. It should be clearly 
understood that in making this proposal we do not wish in any way to go 
: back on the agreement to suppress Article 70 of the former draft treaty, and 
that we adhere to the principles on which the draft letter which we had 
agreed upon was based, that is, that the validity of the operations in ques- 
tion will not be disputed, but that, on the other hand, they are not to be 
regarded as constituting a precedent jn so far as concerns the currency in 
which payrons are to be made. 

We avail, &c. 
Preis HonAcE RUMBOLD G. C. MONTAGNA. 


His Excellency General Ismet Pasha, N 
President of the Turkish Delegation, 


&e., &o., &c. 


Letters exchanged- between Int Pasha and Sir H. Rambai respecting the 
treatment to be accorded by the Turkish Government to British religious, 
scholastic and medical establishments and charitable institutions im 
Turkey 


Your Excellency, Lausanne, July 24, 1928. 

With reference to the convention regarding the conditions of residence 
and business signed at Lausanne today, and following on the decision taken 
by the First Committee at its meeting of the 19th May, 1923, regarding the 
substitution of the declaration, which was to have been annexed to the said 
convention, by an exchange of letters, I have the honor to declare, in the 
name of my government, that the latter will recognize the existence of 
British religious, scholastic and medical establishments, as well as of charita- 
ble institutions recognized as existing in Turkey before the 30th October, 
1914, and that it will favorably examine the case of other similar British 
institutions Actually existing in Turkey at the date of the treaty of peace 
signed today, with a view to regularize their position. 


The payments, encashments and settlements of account effected since the 30th October, 
1918, up to the date of the present letter, in accordance with the agreement concluded be- 
tween the Council of the Ottoman Public Debt and the Constantinople Government in 
regard to the portion payable to the Ottoman Public Debt of the customs revenues (cus- 
toms surtaxes) in consequence of the application of the specific tariffs, are recognized as 
valid. 

It is understood that the operations referred to in the present letter must not be consid- - 
ered as forming a precedent in regard to future payments. 
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"The establishments and institutions mentioned above will, as regards 
fiscal charges of every kind, be treated on a footing of equality with similar 
Turkish establishments and institutions, and will be subject to the adminis- 


trative arrangements of a public character, as well as to the laws and regu- - 


lations, governing the latter. It is, however, understood that the-Turkish 

Government will take into account the conditions under which these estab- 

lishments carry on their-work, and, in so far as schools are concerned, the 

‘practical organization of their teaching arrangements. : 
I avail, &c. 

: M. Ismar. 

His Excellency Sir Horace Rumbold, D 
Delegate of His Britannie Majesty at the Peace NN 
^ &e. &e., ~ «e 7 
M. le Président, as . Lausanne, July 24, 1923. 

I have the honor to puedes the receipt of the letter which your 
Excellency has been good enough to address to me today in accordance with 
the agreement reached between the delegations concerned, in regard to the 
treatment to be accorded by the Turkish Government to British religious, 
scholastic and medical establishnients i in Turkey. 

I ae myself, &c. 
Honaga RUMBOLD.. 
His Excellency General Ismet Pasha, 
' President of the Turkish Delegation, 
&e., &e., - &c. 


Leiters exchanged between Ismet Pasha and Sir H. Rumbold respecting cabotage! 


Your Excellency Lausanne, July 24, 1928. 
3 


With reference to Article 9 of the. Commercial Convention signed at. 


Lausanne on today’s date, I hasten ` to inform your Excellency of what 
follows: 
The Turkish N having decided to reserve cabotage trade to 


the national flag, has the honor to inform your Excellency that it agrees that `.. 
the concerns mentioned below, which have hitherto. carried on regular. i 


`~ 


services in Turkish waters, should undertake in Turkey the transport. of 


goods and passengers from one port to another; and it is prepared to nego- 
tiate with these concerns the conditions under which thy. may eventually” 


be authorized to continue such traffic, for such period as’ “may be provided 


-for in any contract which they may conclude with the Turkish’ Government. ` 
If, within a period of six months from the 1st January, 1924, these nego- ©. 


tiations should not have led to an agreement, the said concertis ‘would only 
be entitled to carry on their activities under present conditions. for a further 
period of two years. NIE 


1 Shipping trade from one port to another of the same state, ae 
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The concerns aed to above as benefiting by this arrangement will be 
the following: 

. The Khedivial Mail Steamship and POE Dock Company (Limited). 
M. and J. Constant. 
Ellerman Line (Limited). 

The vessels of Turkish concerns which at the Soie time are Sonani in 
cabotage trade in Turkey shall enjoy. reciprocal treatment on the coasts of 
Great Britain. 

I beg your Excellency to be so good as to inform me of the agreement of 
your Government, and I avail, &c. 

M. Iswzr. 
His Excellency Sir Horace Rumbold, 
Delegate of His Britannic Majesty at the Peace Conference, 
|^. &e., &c. ^ — &e- 


Your Excellency, iw Lausanne, July 24, 1923. 

I have the honor to acknowledge the receipt of the letter of today’s date 
which your Excellency.has been so good as-to address to me regarding 
cabotage trade. In taking note, in the name of my government, of the 
contents of the said letter, I hasten to inform you that we are in agreement 
both in regard to the conditions under which the cabotage services of the 
three British shipping concerns mentioned in your letter are to be carried 
on, and:in regard to the reciprocal conditions to be granted on the coasts of- 
Great Britain, to the vessels of Turkish concerns which at the present date 
are engaged in cabotage trade in Turkey. ` 

l i I avail, &c. 
20 Horace RUMBOLD. 
His Excellency General Ismet Pasha, 
President of the Turkish Delegation, 
&c, — &c., 7" o. 


Letter addressed by Ismet Pasha. to Sir H. Rumbold, enclosing copy of letter 
sent-by Ismet Pasha to Sir W. G: Armstrong, Whitworth and Co. and 
Messrs. Vickers, Limited; together with copy of idu icd sent by 
. Sir H. Rumbold ` 


Your Excellency, : : Lausanne, July 24, 1928. 
I have the honor to transmit to you herewith a copy of the letter which 
I have addressed today to the Chairman of Messrs. Armstrong, Whitworth 
‘and Co., Limited, and Messrs: Vickers, Limited. ` 
i - EN I avail myself, &c. 
M. Iswzr. 


His Excellency Sir Horace Rumbold, 
. Delegate of His Britannic Majesty at the Pests Conference, - 
.&e., e - &e. 


As 
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[Enclosure] 


M. le Président, FOE Lausanne, July 24, 1928. 


In the name of the Minister of Public Works of the Government of the 
Grand National Assembly of Turkey, and with reference to the provisions 
regarding Messrs. Armstrong, Whitworth and Co., Limited, and Vickers, 
Limited, appearing in Article 2 of the Protocol of today? 8 date concerns 
concessions, I have the honor to inform you of the following: : 

I$ is understood that-if, within a period of five years from the date of the 
signature of the treaty of peace, the Turkish Government should propose 
either partially or completely to carry out the construction or to assure the 
working, by contracts to be concluded subsequently to the date in question, 
of the undertakings provided for in the conventions specified fin the afore- 
mentioned protocol], by inviting the ‘codperation of foreign industry or cap- 
ital, the Turkish Government would advise the above-mentioned compa- 
nies, and will put them in a position to compete on a footing of complete 
equality with any other person or company. 

x Iavail myself, &c. 
: E l _M. Ismet. 
To-the Chairman of 
Messrs. Armstrong, Whitworth and Co., Limited, 
and Messrs. Vickers, Limited, London. 


* M. le Président, Lausanne, July 24, 1928. 


F have the honor to acknowledge the receipt of the letter which your 
Excellency has been good enough to address to me today, enclosing a copy 
of the letter of the same date-addressed by your Excellency, in accordance 
with the agreement reached between us, to Sir W. G. Armstrong, Whit- 
worth and Co., and to Messrs. Vickers, Limited. 

I avail myself, &c. 

: Horace RUMBOLD. 
His Excellency General Ismet Pasha, , 
President of the Turkish Delegation, 

&e., &e., &c. 


Letter addressed by the Turkish Delegation to the President of the Third Com- 
mittee in regard to certain railway and port concessions in Turkey 


Your Excellency, Lausanne, July 24, 1928.. 

I have the honor to inform you that the concession contracts, as well as 
the subsequent agreements referring thereto, duly concluded before the 
29th October, 1914, with the Ottoman Government in regard to the follow- 
ing undertakings are maintained: Anatolian Railway, Bagdad Railway, 
Mersina-Adana Railway; Oriental Railways and Haidar-Pasha harbor. 
The clauses of the said contracts and agreements will, within a period of ` 
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one year to be reckoned from the coming into force of the treaty of peace of 
today’s date, be brought into conformity with the new economic conditions. 
I avail myself, &c. 
È i M. Ismet. 
- To the President of the . 
Third Committee of the Peace Conference. 


Convention regarding compensation payable by Greece to Allied nationals 


The British Empire, France, Italy and Greece, wishing to settle the 
method of repayment, by the Greek Government, to nationals of the other 
contracting Powers and to companies in which, on the 1st June, 1921, the 
interests of the latter were preponderant, of debts resulting from the actions 
of the Greek authorities in Turkey, . 

Have resolved to conclude a convention for this purpose, and have ap- 
pointed as their plenipotentiaries: l 


For THE BRITISH EMPIRE: 


The Right Honorable Sir Horace George Montagu Rumbold, Baronet, 
G.C.M.G., High Commissioner at Constantinople; 


For FRANCE: : 
General Maurice Pellé, Ambassador of France, High Commissioner of 


the Republic in the East, Grand Officer of the National Order of the 
Legion of Honor; š 


For ITALY: 


The Honorable Marquis Camillo Garroni, Senator of the Kingdom, 
. Ambassador of Italy, High Commissioner at Constantinople, Grand 
: Cross of the Orders of Saints Maurice and Lazarus, and of the Crown 
of Italy; 

M. Giulio Cesare Montagna, Envoy Extraordinary and Minister Pleni- 
potentiary at Athens, Commander of the Order of Saints Maurice 
and Lazarus, Grand Officer of the Crown of Italy; 

For GREECE: 

M. Eleftherios K. Veniselos, formerly President of the Council of 
Ministers, Grand Cross of the Order of the Savior; 

M. Demetrios Caclamanos, Minister Plenipotentiary at London, Com- 
mander of the Order of the Savior; 


Who, having produced their full powers, found in good and due form, 
have agreed as follows:— 


SINGLE ARTICLE 


The Greek Government undertakes to pay to the nationals of the other 
contracting Powers and to Turkish companies in which, on the 1st June, 
1921, the interests of the latter were preponderant, in & proportion corre- 
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sponding to those interests, the sums which are due to them for the 1epay- 
ment of the value of goods requisitioned or seized by the Greek armies or 
administrative authorities, the sums due for services rendered to those 

‘armies and authorities which have not already been paid, as well as those 
due as compensation for other losses and damage suffered after the Ist June, 
1921, by the said nationals and companies, resulting from the acts of the 
Greek armies or administrative authorities, other than loss and demage 
due to acts of war in the zone of active military operations. 

Failing an agreement between the.parties concerned and the Greek Gov- 
ernment, the amounts due shall be determined by an arbitral tribunal con- 
sisting of a representative of the Greek Government, of a representative of 
the claimant, and of an umpire chosen by mutual agreement, or, failing 
agreement, by the President of the Permanent Court of International Jus- 
tice at The Hague. 

The payments referred to in “the foregoing provisions shall be efiected 
by means of annuities spread over a period of forty years, calculated with 
an interest of five per cent., or according to such other mode of settlement 
as may be subsequently adopted by mutual agreement. 

It is understood that debts resulting from contracts satiahidedid in the oc- 
cupied territory in Turkey by the Greek armies or administrative authcrities 
between those armies or authorities, on the one part, and the nationals of 
the other contracting parties, and Turkish companies in which the intarests 

-of the latter were preponderant, on the other part, shall be effected by the 
Greek Government according to the provisions of those contracte: 

The present convention shall be ratified; each signatory Power. shall 
deposit its ratification in-Paris at the same time as its ratification cf the 
treaty of peace of today’s date. It will come into force as soon as al the 
signatory Powers shall have deposited their ratifications, a date which will 
be established by a formal minute drawn up by the French Government. 

In faith whereof the above-named plenipotentiaries have signec the 
present convention. | 

Done at Lausanne, the 24th July, 1923, in a single copy which will be 
deposited in the archives of the Government of the French Republic, who 
will transmit a certified copy to each of the signatory Powers. 


Horace Rumpotp. G. C. MONTAGNA. 
Peis. E. K. VENISELOS. 
GARRONI. ~D. CACLAMANCS. 
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NATURALIZATION TREATY BETWEEN THE UNITED STATES AND BULGARIA! 


Signed at Sofia, November 23, 1928; ratifications exchanged at Sofia, ou 5, 
1924 x 

The President of the United States of America and His Majesty Boris III, 
King of the Bulgarians, being desirous of reaching an agreement concerning 
the status of former nationals of either country who have acquired, or may 
acquire, the nationality of the other by reasonable processes of naturalization 
within any territory under its sovereignty, have resolved to conclude a treaty 
on this subject and for that purpose Pave appointed their Dignipoteaha tiem 
that is to say: 

The President of the Titel States of America: Charles 8. Wilson, Envoy 
Extraordinary and Minister Plenipotentiary of the United States of America 
to Bulgaria; and His Majesty, the King of the Bulgarians: Christo Kalfoff, 
Minister for Foreign Affairs and Worship of Bulgaria, 

Who, having communicated to each other their full powers, found to be in 
good and due form, have agreed upon the following articles: 


ARTICLE I 


Nationals of the United States who have been or shall be naturalized in 
Bulgarian territory, shall be held by the United States to have lost their for- 
mer nationality and to be nationals of Bulgaria. 

Reciprocally, nationals of Bulgaria who have been or shall be naturalized 
in territory of the United States shall be held by Bulgaria to have lost their _ 
original nationality and to be nationals of the United States. 

'The foregoing provisions of this article are subject to any law of either 
country providing that its nationals do not lose their nationality by becoming 
naturalized in another country in time of war. 

The word “national,” as used in this convention, means a person owing 
permanent allegiance to, or having the nationality of, the United States or 
Bulgaria, respectively, ander the laws thereof. 

The word /‘naturalized” refers only to the naturalization of persons of full 
age, upon their own applications, and to the naturalization of minors through 
the naturalization of their parents. It does not apply to the acquisition of 
nationality by a woman through marriage. 


ARTICLE II 


Nationals of either country who have or shall become naturalized in the 
territory of the other, as contemplated in Article I, shall not, upon returning 
1 U. S. Treaty Series, No. 684. 
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to the’ country of former nationality, be punishable for the original act of 
emigration, orfor failure, ‘prior to naturalization, to respond to calls for mili- ' 
tary service not accruing until after bona fide residéncé was acquired in the 
territory of the country whose nationality was obtained by naturalization. 


` ARTICLE LI 


di a,national of either AREA who comes within the puryiew of Artizle I, 
shall renew his residence ih his country. of origin without the intent to return 


to that in which he was naturalized, he shall be held to have renounced his 


naturalization. i : ; 
The intent nót to return may be held to exist er 8, person addidi in 
one country shall have resided more than two years in the other. 


Artigus IV as 

The present treaty shall go into effect immediately upon the exchange of 
ratifications, and shall continue in force for ten years. If neither party shall 
have given to the other six months’ previous notice of its intention then to 
terminate the tréaty, it shall further remain in force until the end of twelve 
mouths after either of the cones parties shall Hee given notice tc the s 
other of such intention. à 

-In witness whereof, the MURUS plenipotentigries S signed this tony 
and have hereunto affixed their seals. 

Done in duplicate at Sofia this 23rd day of November, 1923. 


d à [SEAL] CHARLES S. WILSCN 


: "no A [seau] Cur. KaLrorr. 


CONVENTION AND STATUTE ON FREEDOM OF TRANSIT! 


Signed at Barcelona, April 20, 1921 * 


Albania, Austria, Belgium, Bolivia, Brazil, Bulgaria, Chile, China, Colom- 
bia, Costa Rica, Cuba, Denmark, the British Empire (with New Zealand and 


. India), Spain, Esthonia, Finland, France, Greece, Guatemala, Haiti, Hon- 
duras, Italy, Japan, Latvia, Lithuania, Luxemburg, Norway, Panama, 


Paraguay, the Netherlands, Persia, Poland, Portugal, Roumania, the Serb- - 
Croat-Slovene State, Sweden, Switzerland, Cahors: Uruguay and 
Venezuela: 

Desirous of making provision to secure and maintain fr sidus of Tanoe 
ications and of transit, 

Being of opinion that in such matters general Sane to-which otaer 


‘Powers may accede at a later date constitute the best method of realizing zbe 


purpose of Article 23 (e) of the Covenant of the League of Nations, 
Recognizing that it.is well to proglaim the right.of free transit ents to meke 


1 British Treaty. Series No. 27 (1923), [Cmd. 1992]. f 
? For ratifications and accessions, see note at end of statute, p. 127. 


oe, 
I 
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regulations thereon as being one.of the best means of developing coóperation 
between states without prejudice: to their rights of sovereignty or Don 
over routes available for transit, . 

Having accepted the invitation of the League of ‘Nations ~ take parti ina 
conference at Barcelona which met on the 10th March 1921, and having 
taken note of the final Act of such conference, 

Anxious to bring into force forthwith the provisions of the regulations 
relating to transit by rail or waterway adoptéd tHereat, 

Wishing to conclude a convention for this purpose, the high contracting 
`. parties have appointed as their plenipotentiaries: . 

The President of the Supreme Council of Albania: Monsignor Fan S. Noli, 

Member of Parliament; 

The President of the Republic of Austria: M. Henri Reinhardt, Ministerial 
Councillor; . 

"His Majesty the King of the Belgians: M. Xavier Neujean, Member of the 
Chamber of Representatives, Minister of ares Marine, Posts and: 
Telegraphs; 

The President of the Rayubilie of Bolivia: M. Trifon Melean, Bolivian 
Consul-General in Spain; í l 

His Majesty the King of Bulgaria: M. Lubin Bochkoff, Civi Engineer, 
Assistant to the Director General of Railways and Ports; — 

The President of the Republic of Chile: Señor Manuel Rivas Vicuña, 
Envoy Extraordinary and Minister Plenipotentiary; 

The President of the Republic of China: M. Ouang Yong-Pao, Envoy” ` 
Extraordinary and Minister Plenipotentiary; 

His Majesty the King of Denmark and of Iceland: M. Peter Andreas 
Holck-Colding, Chef de Bureau in the Ministry of Public Works; 

His Majesty the King of Spain: Sefior Don Emilio Ortufio y Berte, 
Member of the Chamber of Deputies, formerly Minister of Publie . 
Works; i 

The President of the Esthonian Banubitt M. Charles Robert Pusta, Min- 
ister Plenipotentiary; - 

` The President of the Republic of Finland: M. Rolf Thesleff, Envoy Extra- 
ordinary and Minister Plenipotentiary; . 

' The President of the French Republic: M. Maurice Sibille, Deputy, Mem-. ' 
ber of the Comité consultatif des Chemins de fer frangais; 

: His Majesty the King of the United Kingdom of Great Britain and Ireland 
and of the British Dominions beyond the Seas, Emperor of India: Sir 
Hubert Llewellyn Smith, G. C. B., Economic Adviser to the Govern- 
ment; and for the Dominion of. New Zealand: Sir Hubert- Llewellyn’ 
Smith, G. C. B.; for India: Sir Louis James Kershaw, K. C. S.I., C. I. E., 
Secretary in the Revenue and Statistics Department in the India Office; 

His Majesty the King of the Hellenes: M. Pierre Seassi, Enyoy Extra- 
ordinary and Minister Plenipotentiary of His Helene as. b in ion. ; 
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The President of the Republic of Guatemala: Dr. Norberto Galver, 
Guatemalan Consul-General at Barcelona; : : 

His Majesty the King of Italy: M. Paolo. Bignami, gloss Member of 
the Chamber of Deputies, formerly Under-Secretary of State; . . - 

His Majesty the Emperor of Japan: M. Matsuda, Minister Plenipoten- 
tiary, Counsellor of the Japanese Embassy in Paris; 

. The President of the Republic of Latvia: M. Germain Albat, Jnder- 
Secretary of State fér Foreign Affairs; 

The President of the Lithuanian Republic: M. V. Sideikauskas, Chargé 
d'Affaires at; Berne; : 

Her Royal Highness the Grand-Duchess a Losstbure: M. Antoine 
Lefort, Chargé d'Affaires at Berne; 

His Majesty the King of Norway: Dr. Fridtjof Sangen, Professor in 
Christiania University; . 

The President of the Republic of Panama: Dr. Sivénor Hazera, Consul- 
General for Panama in Spain, formerly Under-Secretary of State; 

Her Majesty the Queen of the Netherlands: Jonkheer van Panhuys, Min- 
ister Plenipbtentiary; 

. His Imperial Majesty the Shah of Persia: ‘His Excellency Mirza onen 
‘Khan Alai, Envoy Eatraordnan ead, Minister Fienipotenugiy to 
Spain; ` - i 

The President of the Polish. Republic: M. J osenhi Wielovieyski; 


The President of the Portuguese Republic: M. Alfredo Freire d’Andrade, l 


formerly Minister for Foreign Affairs; 
_His Majesty the King of Roumania: M. E. Margaritesco Grécianu, Envoy 
_ Extraordinary and Minister Plenipotentiary; 

His Majesty the King of the Serbs, Croats and Slovenes: Dr. Ante T-esich- 

^ Pavichich; Envoy Extraordinary. and Minister Plenipotentiary tc Spain ` 
and Portugal; - 

His Majesty the King of Sweden: M. Fredrik V. Hansen, ‘Director-General 

_ ` of Hydraulic Power and State Canals; ` 

: The President of the Swiss Confederation: M. Giüseppe Motta, Federal - 
Councillor, Chief of the Federal Political Department; 

The President of the Czecho-Slovak Republic: Dr. Otokar Lankas. Min- 
isterial Councillor and Director of Transport in one Ministry of Rail- 
ways; 

The President of the Oriental Republic of Uruguay: M; Benj: amin Farnan- 
dez y Medina, PEN: Extraordinary and Minister Plenipotentiary: to 
Spain; 

Who, after Sotimtinienting their full powers ‘found in good and oe tors 

have agreed as follows: 


H 


ARTICLE 1 


The high contracting parties declare that they accept the Statute or Free- i 
‘dom of Transit annexed hereto, adopted by the Barcelona Conference 5n the 
14th Api 1921. . 


OFFICIAL DOCUMENTS 121 


This statute will be deemed to constitute an integral part of the present 
convention. Consequently, they hereby declare that they accept the obli- 
gations and undertakings of the said statute in conformity with the terms and 
in accordance with the conditions set out therein. 


ARTICLE 2 


The present convention does not in any way affect the rights and obliga- 
tions arising out of the provisions of the Treaty of Peace signed at Versailles 
on the 28th June 1919, or out of the provisions of the other corresponding 
treaties, in so far as they concern the Powers which have signed, or which 
benefit by, such treaties. 

ARTICLE 3 


The eer convention, of which the French and English texts are both 
authentic, shall bear this day’ s date and shall be open for signature until the 
1st December 1921. 


ARTICLE 4 


The present convention is subject to ratification. The instruments of 
ratification shall be transmitted to the Secretary-General of the League of 
' Nations, who will notify the receipt of them to the other members of the 
League and to states admitted to sign the convention. The instruments of 
ratification shall be deposited in the archives of the Secretariat. 

In order to comply with the provisions of Article 18 of the Covenant of the 
League of Nations, the Secretary-General will register the present convention 
upon the deposit of the first ratification. 


. ARTICLE 5 | 


Members of the League of Nations which have not signed the present con- 
vention before the 1st December 1921, may accede to it. 

The same applies to states not members of the League to which the Council 
of the League may decide officially to communicate the present convention. 

Accession will be notified to the Secretary-General of the League, who will 
- inform all Powers concerned of the accession and of the date on which it was 

notified. l 
ARTICLE 6 


' The present convention will not come into force until it has been ratified 
_by five Powers. The date of its coming into force shall be the ninetieth day 
after the receipt by the Secretary-General of the League of Nations of the 
fifth ratification. Thereafter the present convention will take effect in the 
case of éach party ninety days after the receipt of its ratification or of thé 
notification of its accession. 
Upon ihe coming into force of the T convention, the Secretary- 
General will address a certified copy of it to the Powers not members of the 
League which are bound under the treaties of peace to accede to it. 
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ARTICLE 7 


A special record shall be kept by the Secretary-General of the League of 
Nations, showing which of the parties have signed, ratified, acceded to or 
denounced the present convention. This record shall be open to the mem-  . 
bers of the League at all times; it shall be published as often as possible i in: 
accordance with the directions of the Council. 
k ÅRTICLE 8 : 

Subject to the provisions of Article 2 of the present convention, the latter 
may be denounced by any party thereto after the expiration of five years © 
from the date when, it came into force in respect of that party. Denuncia- 
tion shall be effected by notification in writing addressed to the Secretary- 

General of the League of Nations. Copies of such notification shall be trans- 

mitted forthwith by him to all other ] parties, , informing them of the date on 
- which it was received. : , l 

The denunciation shall take effect one year after the date on which it was 
‘notified to the Secretary-General, and shall. operate only i in respect of thg ! 
notifying Power. : i : 

ARTICLE 9 l ] 


A R for the revision of the present convention may be made at any ' 
‘time by one-third of the high contracting parties. 

In faith whereof the above named plenipotentiaries -have signed the ; 
present convention. 

Done at Barcelona thé twentieth day of April one thousand nine hundred 
and twenty-one, in a single copy which shall remain deposited in the archives 
of the League of Nations. 


Fan S. Nout, © P. Scassi. . 


- REINHARDT. N. Ganvgz S.. ` 
XAVIER NEUJEAN. ; PaoLo BiGNAMI. 

. TRIFON MELEAN. M. Marsupa. 

- L: BOCHKOFF. . GERMAIN ALBAT. . 
MawvzL Rivas VICUNA. - — ^V. BIDZIKAUSKAS. 
Ovawa Yowa-PAO. `. LEFORT. . 
A. Horck-COLDING. . . . Friptyor NANSEN. 
H. LLEWELLYN SMITH. |. EvgNoR HAZERA. | 


Subject to the declaration inserted in the van PANHUYS. 
procés-verbal of the meeting of April Hussg KHAN ALAL. 
19th, 1921, as to the British Dominions Josera WiIELOVINYSEIL 
which have nót been represented at the © 5 : 
Barcelona Conference.* A. FREIRE D ARUEADS. 


* The text of the declaration reads as follows: >- 
| “At the time of signing this convention, and as — of the British Empire, I 
declare that my,signature is nof binding upon tlie British Dominions of Canada, Australia 
'and South Africa, which are individual members of the- Teague i of Nations and have not sent 
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H. LLEWELLYN SMITHA. E. MARGARITESCO GRECIANU. 
.L. J: KERSHAW. Yo ANTE TnESICH-PAVICIC. ——— 
.E. ORTUNO. 7 y ; - '"  Freprix HANSEN. 

C. R: Pusta. : '" Morta. i 

Rornr THESLEFF. e . Dr. LANKAS OTOKAR. 


MAURICE SIBILLE. | B. FERNANDEZ Y MEDINA. 


Statute on Freedom of Transit 
^' ARTICLE 1 i 


Persons, baggage and goods, and also vessels, coaching and goods stock, 
and oiher means of transport, shall be deemed to be in transit across territory 
under the sovereignty or authority of one of the contracting states, when the 
passage across such terfitory, with or,without transhipment, warehousing, 
breaking bulk, or change in the mode of transport, is only a portion of a com- 
'. plete journey, beginning and terminating beyond the frontier of the state 
‘across whose territory the transit takes place., 

Traffic of this nature is termed in this statute "traffic instransit, n 


one 2 


Subject to the other provisions of this statute, the measures taken by con- 
tracting states for regulating and’ forwarding traffic across territory under 
their sovereignty or authority shall facilitate free transit by rail or waterway 
on routes in use convenient for international transit. No distinction shall be * 
made which is based on the nationality of persons, the flag of vessels, the 
place of origin, departure, entry, exit or destination, or on any cireumstances 
relating to the ownership of goods or of vessels, coaching or goods stock or 
other means of transport. TEN 

In order to ensure the application of the provisions of this article, con- 
tracting states will allow transit in accordance with the customary conditions 
i eae reserves across their territorial waters. i 


ARTICLE 3 


Traffic in transit shall not be subject to any special dues in respect of tran- 
sit (including entry and exit). Nevertheless, on such traffic in transit there 
may be levied dues intended solely to defray expenses of supervision and 
administration entailed by such transit. The rate of any such dues must 
' correspond as nearly as possible with the expenses which they are intended to 


representatives to this conference. The right of each of these three Dominions to sign the - 
conv ention, or to accede to it at a later date, is reserved, it being understood that, if they do 
not sign or accede to it, they shall not be entitled to benefit by the convention. ; 
“T also reserve thé right to declare, at the time of ratification, whether the ratification 
includes the Dominion of Newfoundland. If it is not included in the rstification, the 
. Dominion of Newfoundland will not be entitled to benefit by the convention." - 
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` cover, and the dues must be imposed under the conditions of equality laid 
down in the preceding article, except that on certain routes, such dues may 
be reduced or even abolished.on account oi differences in the cost of super- 
vision. d M 
i ARTICLE 4 : 
The contracting states undertake to apply to traffic in transit on routes 
operated or administered by the state or under concession, whatever may be 
‘the place of departure or destination of the traffie, tariffs which, having regard 
to the conditions of the traffic and to considerations of commercial competi- 
tion between routes, are reasonable as regards both their rates and the 
method of their application. These tariffs shall be so fixed as to facilitate 
international traffic as much as possible. No charges, facilities or restric- 
tions shall depend, directly or indirectly, ox the nationality or ownership of 
the vessel or other means of transpért on which any part of the complete 
journey has been or is to be aceomplished. * 


ARTICLE 5 


No contracting state shall be-bound by this statute to afford transit for 
passengers whose admission into its territories is forbidden, or for goods of a 
kind of which the importation is prohibited, either on grounds of publie 
health or security, or as a precaution against diseases of animals or. plants. 

Each ‘contracting state shall be entitled tc take reasonable precautions to ' 
ensure that persons, baggage and goods, particularly goods which are the 

* subject cf a monopoly, and also vessels, coaching and goods stock and other 
means of transport, are really in transit, as well as to ensure that passengers 
in transit are in a position to complete their journey, and to prevent the 
safety of the routes and means of communication being endangered. 

Nothing in this statute shall affect the measures which one of the contract- 
ing states may feel called upon to take in pursuance of general international 
conventions to which it is a party, or whica may be concluded hereafter, 
particularly conventions concluded under the auspices of the League of 
Nations, relating to the.transit, export or import of particular kinds of arti- 
cles, such as opium or other dangerous drugs, arms or the produce of fisheries, 
or in pursuance of general conventions intended to prevent any infringement 
of industrial, literary or artistic property, or.relating to false marks, false 
indications of origin, or other methods of unfair competition. 

Any haulage service established as a monopoly on waterways used for 
transit must be so organized as not to hinder the transit of vessels. 


ARTICLE 6 


This statute does not of itself impose on any of the contracting states a 

- fresh obligation to grant freedom of transit to the nationals and their bag- 
gage, or to the flag of a non-contracting state, nor to the goods, nor to coach- 
ing and goods stock or other means of transpcrt coming or entering from, or 


Cm 
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È 


leaving Bus or destined for a non-contracting state, éxcept when a valid rea- 


` gon is shown for such transit by one of the other contracting states concerned. 


- 


It is understood that-for the purposes of this article, goods in transit under 
the flag of a contracting state shall, if no transhipment takes place, benefit by 
the advantages granted to that flag. 


ARTICLE T 

‘The measures of a general or particular charheter which a ET 
state is obliged to take in case of an emergency ' affecting the safety of the ' 
state or the vital interests of the country may in exceptional cases, and for as 
short a period as possible, involve a deviation from the provisions of the 
above articles; it being understood that the. principle of freedom of transit 
must be observed.to the utmost possible extent. 


M ARTICLE 8 b D 
'This statute does not prescribe the rights and duties of belligerents and 


. neutrals in time of war. . The statute shall, however, continue in force in 


time of war so far as such rights and duties permit. .  " 


ARTICLE 9. > 


. This statute does not impose upon a contracting state any obligations 
conflicting with its rights and duties as a member of the League of Nations. 


ARTICLE 10 . : * 


The coming into force of this statute will not abiowate treaties, conven- 
tions and agreements on questions ‘of transit qoneinaan by contracting states 
before the 1st May 1921. 

In consideration of such agreements being kepti in force, contràcting states 
undertake, either on the termination of the agreement or when circumstances 
permit, to introduce into agreements so képt in force which contravene the 
provisions of this statute the modifications required to bring them into har- ` 
mony with such provisions, so far as the geographical, economie or technical 
CUTUIISanoss of the countries or areas concerned allow. 

" Contracting states also undertake not to conclude in future treaties, con- 
ventions:or agreements which are inconsistent with the provisions of this 
statute, except when geographical, economie or todlinunel eonsiderations 
justify exceptional deviations therefrom. 

Furthermore, contracting’ states may, in matters of transit, enter into 
regional understandings consisteht with the principles of this statute. 


ARTICLE 11 


This statute doesnot entail in any way the withdrawal of facilities which 
are greater than those provided for in the statute and have been granted, 
under conditions consistent with its principles, to traffic in transit across ter- 


y» 
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ritory under the sovereignty or authority of a contracting state. The statuie 
also entails no prohibitions of such grant of greater facilities in the future. 


t 


- 


ARTICLE 19. 


In conformity with: Article 23 (e) of the Covenant of the League of Nations; 3 
any contracting state which can establish a good case against the application 
of any provision of this statute in some or all of its territory on the ground of 
the grave economic situation arising out of the acts of devastation perpe- 
trated on its soil during the war 1914-1918, shall be deemed to be relieved 
temporarily-of the obligations arising from the applieation of such provision, 
it being understood thàt the principle of freedom of transit must be observed 
to the utmost possible extent. 

"AmRTIGLE 13 E NE ` 

= Any saps which may arise as to the interpretation or nok of this 
poao which iè not settled directly between the parties themselves shall be 
brought before the Permanent Court of International Justice, unless, under a 
special agreement or a general arbitration provision, steps are taken for the 
settlement of the dispute by arbitration or some other means. : 

Proceedings are opened in the manner laid down in Article 40 oí the statute | 
of the Permanent Court of International Justice: 

In order to settle such disputes, however, in a friendly way a as far as possi- - 
ple, the contracting states undertake, before resorting to any judicial pro- 
ceedings and without prejudice to the powers and right of action of the Coun- 
cil and of the Assembly, to. submit such disputes for an opinion to any body 
established by the League of Nations, as the advisory and technical organi- 
zation of the Members of the League in matters of communications and 
transit. In urgent cases, a preliminary opinion may recommend temporary 
measures intended, in particular,.to restore the facilities for freedom of 
transit which existed before the act or occurrence, which gave rise to the dis- 
pute. ^ - 


ARTICLE 14. 


In view of the fact that within or immediately adjacent to the territory 
of some of the contracting states there are areas or enclaves, small in extent 
and population in comparison with such territories, and that these areas or 

. enclaves form detached portions or settlements of other parent states, and 
that it is impracticable for reasons of an administrative order to apply to 
them the provisions of this statute, it is s agreed that thesé provisions shall not 
‘apply to them. ; 

The same stipulation applies wliere à telai or dependency has a very long 

-frontier in comparison with its surface and where in consequence it is pracii- - 
cally impossible to afford the necessary customs and police supervision. 

The states concerned, however, will apply i in the cases referred to above & 


w 
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dide which will — the principles of the present statute and facilitate 
. transit and communications as far as practicable. 


ARTICLE 15 


It is understood that this statute musi not be interpreted as regulating i in 
any way rights and obligations inter se of territories forming part or placed ' 
under the protection of the same sovereign state, whether or not these terri- 
tories are individually members of the League of Nations. 


Nore. 


Ratifications deposited . 
Austria. ........... ARR oai .. Nov. 15, 1923 


British Empire*, -, esos et 
New Zealand.............: No lud Aug. 2, 1922 
India........... "OE "eeu e A . 
Bulgaria. enivei pesr hide dawns aa July 11, 1922 

` Czechoslovakia. .............000. n... Oct. 29, 1923 
Denmark....... peus a ease mot dg Nov. 13, 1922 

' Finland..... c C sees... dan. 29,1922. 
]Haly:. el eae S48 atte ES Aug. 5,1922 . 
DAG scs eoresvherresdpy risks rv Dept. 29, 1923 
Norway...... PT Sept. 4, 1923 
Roumania.... 2... cee ee eee eee Sept. 5, 1923 : 

Accessions 

- Federated Malay States.............. Sept. 2, 1923 
Unfederated Malay States............ Sept. 2, 1923 
JP sis cat rm Nov. 29, 1923 


* Deemed to apply to Newfoundland, but hot to Canada, South Africa or Australia. 


CONVENTION BETWEEN THE UNITED STATES OF AMERICA AND GREAT BRITAIN 
TO AID IN THE PREVENTION OF THE SMUGGLING OF INTOXICATING 
LIQUORS INTO THE UNITED STATES! 


Signed at Washington, January 28, 1924; ratifications exchanged at Washing- 
ton, May 22, 1924. 


The President of the United States of America; 

And His Majesty the King of the United Kingdom of Great Britain and 
Ireland and of the British Dominions beyond the Seas, Emperor of India; ' 
' Being desirous of avoiding any. difficulties which might arise between them 
in connection with the laws in forem in the United States on the subject of ' 
alcoholic beverages; | 


1 U. S. Treaty Series, No. 685. 


B 
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Have decided to conclude a convention for that purpose; ; 

And have appointed as their plenipotentiaries: 

The President of the United States of America: Charles: Evans Hughes, 
Secretary of State of the United States;.  . 

His Majesty the King of the United Kingdom of. Great; Britain and Ireland 
and of the British Dominions beyond the Seas, Emperor of India: The 
Right Honorable Sir. Auckland Campbell Geddes, G. C. M. G., K. C. B., 
His Ambassador Extraordinary and Plenipotentiary to: the United 
' States af America; 

- Who, having communicated their full powers foundi in goon a and due form, 

have agreed as follows: ‘ 

: ^ Armo I. 


The high onain parties declare that it is their firm intention to up- 
hold the principle that three marine fniles extending from the coastline out- 
wards and measured from lowewater mark constitute.the proper limits of 
tamtonare w&ters. 

: Airon u ? 


(1) His Britennie Majesty agrees that he. will raise no objection to the 
boarding of private vessels under the British flag outside the limits of terri- 
torial waters by the authorities of the. United States, its territories or pos- 
sessions in order that enquiries may be addressed to those on board and an 
examination be made of the ship’s papers for the purpose of ascertaining 
Whether the vessel or those on board are endeavoring to import or have im- 
ported alcoholic beverages into the United States, its territories or posses- ` 
sions in violation of the laws there in force. When such enquiries and exam- 
ination show a reasonable ground for suspicion, à search of the vessel may be 
instituted. 

(2) If there is reasonable cause for belief that the vessel has committed or 
' is committing or attempting to commit an offense against the laws of the 

United States, its territories or possessions prohibiting the importation of 
alcoholic beverages, the vessel may be seized and taken into a port of the 
United States, its territories or possessions a adjudication i in accordance 
with such laws. ' 

(3) The rights conferred by this article shall not be exercised at a pem 
distance from the coast of the United States its territories or possessions than 
can be traversed in one hour by the vessel suspected of endeavoring to com- 
mit thé offense. In cases, however, in which the liquor is intended to be 
conveyed to the United States its territories or possessions by a vessel other 
"than the one boarded and searched, it shall be the speed of such other vessel . 
and not the speed of the vessel boarded, which shall determine the distance 
from the coast at which the right under this article can be exercised. 


t 


OFFICIAL, DOCUMENTS 129 


` ; EY Anas IH 


No penalty or forfeiture uides the laws of the United States ‘sball be ap- 
plicable or attach to alcoholic liquors or to vessels or persons by reason of the 
carriage of such liquors, when such liquors are listed as sea stores.or cargo 
destined for a port foreign to the United States, its territories or possessions 
on board British vessels voyaging to or fróm ports of the United States, or its 
territories or possessions or passing through the territorial waters thereof, and 
such carriage shall be as now provided by law with respect to the transit of 
such liquors through the Panama Canal; provided that such liquors shali be 
kept under seal continuously: while the. vessel on which they are carried re- 
mains within said territorial waters and that no part óf such liquors shall at 
any time or place be unladen within the United States, its territories or poe 
sessions. gez . 


À 


kenca IV 


Any claim bs a British vessel for compensation onthe grounds that it has 
suffered loss or injury through the improper or unreasonable exercise of the 
rights conferred by Article II of this treaty or on the ground that it has not 
been given the benefit of Article III shall be referred for the joint considera- 
tion of two pergons, one of whom shall be nominated hr each of the high 
contracting parties. , 

Effect shall be given to the recommendations contaieda in any e joint 
report. If no joint report can be agreed upon, the claim shall be referred to 
. the Claims Commission established under the provisions of the Agreement’ 

for the settlement of outstanding pecuniary claims signed at Washington the . 
18th August, 1910, but the claim shall not, beforesubmission to the tribunal, 
require to be included in a schedule of clainis confirmed in the manner therein 
provided. j 


‘ARTICLE V. ; 


'This ents shall be subject to ratification and shall remain in force for a 
period of one year from the date of the exchange of ratifications. i 

Three months before the expiration of the said period of one year, either of 
the high contracting parties may give notice of its. desire w propose modifica- 
tions in the terms of the treaty. 

. H such modifications have not been agreed upon before the expiration of 
the term of one year mentioned-above, the treaty shall lapse: . 

If no notice is given on.either side of the desire:to propose modifications, 
the treaty shall remain in force for another year, and so on automatically, but 
subject always in respect of each such period of a year to the right on either . 
side to propose as provided above three months before its expiration modifi- 
cations in the treaty, and to the provision that if such modifications are not , 
agreed upon before the close of the period.of one year, the treaty shall lapse. 
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ARTICLE VI 


In the event that either of the high contracting parties shall be prevented 
either by judicial decision or legislative action from giving full effect to the 
provisions of the present treaty the said treaty shall aitomatically lapse, and, 
on such lapse or whenever this treaty shall cease to be in force, each high 
contracting party shall enjoy all the rights which it would have possessed had 
this treaty no; been concluded. 

The present convention shall be dii ratified by the President of the 
United States of America, by and with the advice and consent of the Senate 
thereof, and by His.Britannic Majesty; and the ratifications shall: be ex- 
changed.at Washington as soon as possible, : 

In witness whereof, the respective plenipotentiaries have signed the pres- 
ent convention in duplicate and bave thereunto affixed their seals. 

Done at the city of Washington this twenty-third day of January, in the 
year of our Lord one thousand nine hundred and twenty-four.’ l 

. [spat] Cartes Evans Huemes. 
à [spat] A. C. GEDDES. 


. INTERNATIONAL CONVENTION FOR THE SUPPRESSION OF THE TRAFFIC IN 
WOMEN AND CHILDREN, t 


Opened x signature at Geneva from September 80, 1921, to March 81, 1922 ? 


Albania, Germany, Austria, Belgium, Brazil, the British Empire (with 
Canada, the Commonwealth of Australia, the Union of South Africa, New 
Zealand and India), Chile; China, Colombia, Costa Rica, Cuba, Esthonia, 
Greece, Hungary, Italy, Japan, Latvia, Lithuania, Norway, the Netherlands, 
Persia, Poland (with Danzig), Portugal, Doumenia, Siam, Sweden, Switzer- 
land and Czecho-Slovakia. 

Being anxious to secure more completely the suppression of the traffic in 
women and children described in the preambles to the agreement of the 18th 
May, 1904, and to the convention of the 4th May, 1910, under the name of 
“White Slave Traffic”; 

Having taken note of ‘the recommendations doni in the Final Act of the 
international conference which was summoned by the Council of the League 
of Nations and met at Geneva from the 30th June to the 5th July, 1921; and - 

Having decided to conclude & convention supplementary to the arrange- 
ment and convention mentioned above: 

Have nominated for this purpose as their plenipotentiaries: 


The President of the Supreme Council of Albania: Monsignor Fan $8. Noli, 
Member of Parliament, Delegate to the Second Assembly of the League 
of Nations. 


1 British Treaty Series No. 26 (1923), [Cmd. 1986]. 
2 For ratifications and accessions, see note at end of treaty, p. 137. 
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The President of the German Reich: His Excellency Dr. Adolf Müller, 
Envoy Extraordinary and Minister Plenipotentiary in Berne. 

The President of the Austrian Republic: His Excellency M. Albert Mens- 

^ dorff-Pouilly-Dietrichsteia, Former Ambassador, Delegate to the Second 

Assembly of the League of Nations. 

His Majesty the King of the Belgians: M. Michel Levie, Minister of State, 
President of the Internztional Conference on Traffic in Women and 
Children. 

The President of the Republie of Brazil: His Excellency Dr. Gastão da 
Cunha, Ambassador iw Paris, Delegate to the Second Assembly of the 
Teague of Nations. 

His Majesty the King of the United Kingdom of Grant Britain and Ireland 
‘and of the British Dominions beyond the Seas, Emperor of India: The 
Right Honorable Arthur James Balfour, O.M., M.P., Lord President of 
His Majesty's Most Hororable Privy Council, Delegate to the Sécond 
Assembly of the League of Nations. 

For the Dominion of Canada: The Right Honorable Charles Joseph 
Doherty, Minister of Justice and Attorney-General, Delegate to the 
Second Assembly of the League of Nations. 

For the Commonwealth of Australia: Captain Stanley Melbourne 
Bruce, M.C., Member of the House of Representatives, Delegate to 
the Second Assembly of the League of Nations. 

For the Union of South Africa: The Honorable Sir Edgar Harris 
Walton, K.C.M.G., High Commissioner for the Union of South 
Africa in the United Xingdom, Delegate to the Second Assembly of 
the League of Nations. 

For the Dominion of New Zealand: The Honorable Sir James Allen, 

` K.C.B., High Commissioner for New Zealand in the United Kingdom, 
Delegate to the Second Assembly of the League of Nations. 

For India: The Honoreble Theo Russell, Envoy Extraordinary and 
Minister Plenipotentiary of His Britannic Majesty in Berne. 

The President of-the Republic of Chile: His Excellency M. Agustin Ed- 

. wards, Envoy Extraordmary and Minister Plenipotentiary at London, 
Delegate to the Second Assembly of the League of Nations; His Ex- 
cellency M. Manuel Rivas Vicufia, Envoy Extraordinary and Minister 
Plenipotentiary in Berne, Delegate to the International Conference on 
Traffic in Women and Children and to the Second Assembly of the 
League of Nations. 

The President of the Reptblic of China: His Excellency M. Ouang Yong- 
Pao, Envoy Extraordinary and Minister Plenipotentiary in Berne. 

The President of the Republic of Colombia: His Excellency. Dr. Francisco 
José Urrutia, Envoy Extraordinary and Minister Plenipotentiary in 
Berne, Delegate to the Second Assembly of the League of Nations; His 
Excellency Dr. A. J. Restrepo, Barrister for the Republic in the Co- 
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lombo-Venezuelan arbitration, Delegate to the Second Assembly of tae 
League of Nations. 

. The President of the Republic of Costa Rica: His Eiveallaney M. Mantel 
Maria de Peralta, Envoy Extraordinary and Minister Plenipotentiary i in 
— Paris, Delegate to the Second Assembly of the. League of Nations. 

The President of the Republic of Cuba: His Excellency M. Guillermo de 
Blanck, Envoy Extraordinary and Minister Plenipotentiary in Berne 
and The Hague. Delégate to the Second Assembly of the League of 
Nations. 

The President of the Republic of E sihonist His Excellency M. Antoine 
Piip; Minister for Foreign Affairs, Delegate to d Second Assembly: at 
the League of Nations. - 

His Majesty the King of the Hellenes: M. Vassili. DanS Director of 
the Permanent Greek Secretaria? for the League of Nations, Delega:e 
to the International Conference on Traffié in Women and Children. 

His Serene Highness the Governor of Hungary: M. Felix Parcher ce 
Terjekfalva, Chargé d'Affaires in Berne. 

His Majesty tlie King of Italy: His Excellency the Marquis G. Imperiali . 

: « dei Principi di Francavilla, Ambassador, Delegate to the Second Assem- 
bly of the League of Nations. 

His Majesty the Emperor of Japan: Bis Excellency M. le Baron G. Har- 
ashi; Ambassador at London, Delegate to the Second Assembly of tke 
League of Nations. 

* The President of the Republic of Latvia: M. M. V. Salnais, Under-Secre- 
tary of State for Foreign AER Delegate to the Second Assembly of the 
League of Nations. ` 

The President of the Lithuanian Republie: M. Erheot Galvanauskas, Mir- 
ister for Finance, Commerce, Industry and Communications, Delegato 
to the Second Assembly of the League of Nations. ` 

His Majesty the King of Norway: Dr. Fridtjof Nansen, Président of ths 
Norwegian Delegation to the Second Assembly of the League of Nations. 

Her Majesty the Queen of the Netherlands: J onkheer A. T. Baud, Attach3 
at the Netherlands Legation in Berne. 

His Imperial Majesty the Shah of Persia: His Highness the Prince Arfa-ed- 
Dowleh, Delegate to the Second Assembly of the League of Nations. 
The President of the Polish Republic: M. Jean Perlowski,* Counsellor of 

Legation, Secretary-General of the Polish Delegation accredited to the 
League of Nations, Delegate to the International Conference on Traf- 
: fic in Women and Children, 
` The President of the Portuguese Republic: His Excellency M. Alfredo 
Freire d'Andrade; Former Minister for Foreign Affairs, Delegate to the 
Second Assembly of the League of Nations. 


* M. Perlowski is fithorized by the Polish Government to represent the Free City oF 
Danzig. ; 
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His Majesty the King of Roumania: His Excellency M. E. Margaritesco 
` Greciano, Minister Plenipotentiary and: Roumanian Chargé d'Affaires 
in Berne, Delegate to the International Conference on Traffic in Women 
and Children. : i 

His Majesty the King of Siam! His Highusss the Prinee.Charoon, Envoy 
Extraordinary and Minister; Plenipotentiary, Delegate to the Interna- 
tional Conference on Traffic i in Women and Children and to the Second 
Assembly of the League of Nations. 

"The Federal Council ‘of the Swiss Confederation: M. Giüsepps Motta, 
Federal Councillor, Head of the Political Federal Depts Delegate 
to the Second Assembly of the League of Nations. 

The Presidént of the Czecho-Slovak Republie: His Éxcellency Dr. Robert 
' Flieder, Envoy Extraordinary and Minister Plenipotentiary in Berne. 

Who, having communicated their ful powers, foundi in Bet and due form, 

have agreed upon the following g provisions: 


'AnticLE 1 i 


The high contracting parties agree that, in the event of their, not being 
already parties to the agreement of the 18th May, 1904; and the convention 
of the 4th May, 1910, mentioned above, they will transmit, with the least 
possible delay, their ratifications of, or adhesions to, those instruments in i the 
manner laid down therein. i * 

w jussis 2 


‘The high contracting parties agree to take all measures to discover and' 
prosecuté persons who are engaged in the traffic in children of both sexes and 
who commit offences within the meaning of Article 1 of the convention of the 
4th May, 1910. 

| ARTICLE 3 


The high contracting ee ‘agree to take the necessary steps to secure e the . 

punishment of attempts to corimit, and, within legal limits, of acts prepara- 

‘tory to the commission of, thé offences suenan in Articles 1 and 2 of the 
convention of the 4th May, 1910. 


i Antia 4 


The high contracting parties agree that, in cases where there are no extra- 
dition conventions in force between them, they will take all measures within 
their power to extradite or provide for the extradition of persons accused or 
convicted of the offences specified i in Articles 1 and 2 of the convention of the 
4th May, 1910. E . 

! ÅRTICLE 5 


In paragraph B of the final protocol of the convention of 1910, the words: 
* twenty completed years B d shall be Dd by the words “ twenty- 
`, one completed years of age." ~ 
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`, ARTICLE 6 


The high m parties agree, in case they have not already taken 
legislative or administrative measures regarding licensing and supervision 
of employment agencies and offices, to prescribe such regulations as are re- ' 
quired to ensure the protection of women and children seeking employmentin . 
another country. ‘ : 
ARTICLE 7 


The high contracting parties undertake in connection: with immigration 
and emigration to adopt such administrative and legislative measures as are 
required to check ‘the traffic in women and children. In particular, they 
undertake io make such regulátions as are required for the protection of 
women ‘and children travelling on emigrant ships, not only at the points of 
departure and arrival, but also during the journeys and to arrange for the 
, exhibition, in railway stations and i in ports, of notices warning women and 
children of the danger of the traffic and indicating the pe where mare can 
obtain accommodation and assistance., ` l 


ARTICLE 8 


The present conventions of which the French and the English texts are 
both authentic, shall bear this day’ s date, and shall be opén for ee 
until the 31st March, 1922. te 

ARTICLE 9 


* The present convention is subject to ratification. The instruments of 
ratification. shall be transmitted to the Secretary-General of the League of 
Nations, who will notify. the receipt of them to the other members of the 
League and to states admitted to sign the convention. The instruments of ' 
ratification shall be deposited in the archives of the Secretariat. 

In order to comply with the provisions of Article 18 of the Covenant of the 
League of Nations, the Secretary-General will register the present convention 
upon the deposit of the first ratification. - 


ARTICLE 10. 


Members of the League of Nations which have not signed. the present 
convention before the 1st April, 1922, may accede to it. 

The same applies to states not members of the League to which the Coun- 
cil of the League may. decide officially to. communicate the present conven- 
tion. : 

Accession will be notified io ihe PEE PEIE doen of the League, who will 

- notify all Powers concerned of the accession and of the date on which it was 
notified. 
ARTICLE l1 


D 


~ The present EEE shall come into’ force i in respect of each party on 
the: date of ihe deposit of its ratification or act of accession. ; 


t 
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ARTICLE 12 


The present convention may be denounced by any member of the League 
or by any state which is a party ther eto, on giving twelve months’ notice of 
its intention to denounce. Denunciation shall be effected by notification 
in writing addressed to the Secretary-General of the League of Nations. 

_Copies of such notification shall be transmitted forthwith by him to all other 
parties, notifying them of the date on which it was received. 

The denunciation shall take effect one year after the date on which it was 
notified to the Secretary-General, and shall operate only i in respect of the 
notifying Power. i 

ÅRTICLE 13 


A special record shall be keptiby the Secretary-General of the League of 
Nations, showing which of the parties have signed, ratified, acceded to or 
denounced the present convention. This record shall be open to the mem- 
bers of the League at all times; it shall be published as often as possible, in 
accordance with the directions of the Council. 

; r 
ot ARTICLE 14 
x t 5 

Any member or state signing the present convention may declare that the 
signature does not include any 'or, all of its colonies, overseas possessions, 
protectorates or territories under its sovereignty or authority, and may sub- 
sequently adhere separately on behalf of any such colony, overseas posses- 
sion, protectorate or territory so excluded in its declaration. i 

Denunciation may also be made separately in respect of any such colony, 
Overseas possession, protectorate or territory under its sovereignty or au- 
thority, and the provisions of Azticle 12 shall apply to any such denunciation. 

Done at Geneva, the 30th day of September, 1921, in a single copy, which 
shall remain ueponiets in the archives of the League of Nations. 


Union of South Africa: Brazil: 

E. H. WALTON. ` , GasTAO DA CUNBA. - 
Albania: : _ British Empire: 

F. S. Nori. TEE I hereby declare that my Bux does 
Germany: notinelude the Island of Newfoundland, 


the British Colonies and Protectorates, 


Dr. ADOLF MULLER, the Island of Nauru, or any territories 


: | 
Australia: do administered under mandates by Great 
S. M. Bruce. Britain. 


I hereby declare that my sigoature does . ARTHUR JAMES Baisonk 
. not include Papua, Norfolk Island and . f : 
` the mandated territory of New Guinea. Canada: 


Austria: a CHARLES J. DOHERTY. 
ALBERT MENSDORFF. : Chile: 
Belgium: T m Agustin EDWARDS. 


_Micuet Levie. MANUZL Rivas VICUNA. 
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China: 
|... OuaNa Yond-Pao. 
Colombia: 
Francisco Jos& UnnvrIA. 
‘AL J. RESTREPO.. 
Con reserva de la ulterior aproban del 
Congreso de Colombia, ` 
, Subject to she subsequent approval of the . 
Colombian Congress.* 


Costa Rica: 
Manven M. DE PERALTA: 
- Cuba: . 
' G. pe Buanex. ` 
Esthonia: i 
AwT. Pr». 
Greece: 
VASSILI DrxvnAMIS. 
Hungary: : 
._ FELIX PARCHER.: 
India: 


Tako RUSSELL. _ 

I hereby declare that India reserves the 
right at its discretion to substitute’ the 
age of 16 years.or any greater age that 

* : may be subsequently decided upon for 

' the age limits prescribed in paragraph 
(b) of the final protocol of the Conven- 
tion of Mey 4, 1910, and in Article 5 of 
the present convention. 

Italy: 

Fino -a nuova dichiarazione del Governo 
del Re, dichiaro che la mia firma non 
impegna le Colonie italiane: 

Pending a further declaration by the 
Government cf the King, I declare that 
my signature does not bind the Italian 
Colonies. * 


IMPERIALL 
Japan: 

The undersigned delegate of Japan re- 
serves the right on behalf of his govern- 
ment to defer confirmation with regard 
to Article 5 of this convention, and de- 
clares that his signature does not in- 
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clude- Chosen, Taiwan and the leased 

territory of Kwantung. l 

HAYASHI. . 3 
Latvia: de m 

M: V. SALNAis. 
Lithuania: i 

(LN ved: Wc 
Norway: | 

Friptyor NANSEN. 


. The Netherlands: 


A. T. Bau». 
Persia: 
PRINCE Agel Dosis z 
Poland and Danzig: 
PERLOWSKI. 
Portugal: . ~ 
A. FREIRE p’ANDRADE. 


Roumania: 


MARGARITESCO Garono, 
Siam: 

With reservation as to-th3 age limit pre-: 
-® scribed in paragraph (b) of the final 
protocol of the convent:on of 1910 and 
Article 5 of this convention, in so far as ' 
concerns the nationals cf Siam. 

CHAROON. 
Sweden:.’ 
ADLERCREUTZ. 

Subject to ratification wita the approval 

of the Riksdag.* 


Switzerland: 
. Morta, 


Subject to ratification br the Federal: 
Assembly.* ' 


. 


‘Czechoslovakia: i M 


Dr. ROBERT FLIEDER. 

. New Zealand: 

| J. ALLEN: ' 

' I hereby declare that my signature dow 
not include thé mandated territory of 
Western Samoa. 2 

J. À. - 


* Translation by the Secretariat of the League of Nations, 
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Nom 
Ratifications deposited 
British. Empire, Australia, Canada, South 
Africa, New Zealand, jindia CPI .. June 28,1922 
Doom T ETE . Aug. 9,1922 
Belgium AEN laa 2 xe teet -...' June 15, 1922 
Cuba contends: rsen RE: * May 7,1923 
Czechoslovakia....... SLEEVE NUR: Sept. 29, 1923 
. Greece... . 2.2.2... S oe dor '..- April 9, 1923 
TIVI oce od eaa de ees Feb. 12, 1924 
Netherlands. ......... Pu dud xS dt Sept. 19, 1923 
Norway........ en ee ee end n. Aug. 16, 1922 
Portugal. ....%....... anaran cate .... Dee. 1, 1923 
Roumania...... KD ATTE RETE wa. Sept. 5, 1923 
Siam...... "viu delude ia ERST ad ... July 13, 1922 
$5 4 a : 
. Accessions 


pda Barbados, « British Honduras, Ceylon, ne Gibraltar, Gre- 
nada, Hong Kong, Kenya, Malta, : ‘Northern Rhodesia, Nyasaland, St. Lucia, 
St. Vincent, Seychelles, Southern Roders, Straits Settlements, Trinidad.— 
September 23, 1922. 

British Guiana, Fiji—October bi, 1922. 

Finland.—Septémber 27, 1922, ' 

Denmark.—March 12, 1923. i 

Teves Islands, J amaica, Mauritius March 7, 1924. 


$ 
z K 
TREATY BETWEEN THE UNITED STATES AND LATV.A, PROVIDING FOR THE 
EXTRADITION OF dees FROM JUSTICE! 


pune ai Riga, ( October 1 6, 1928; , Tatifications exchanged at Riga, March 1, 
' 1924. 


'The United States of America ‘and Latvia desiring to promote the cause of 
justice, have resolved to conclude a treaty for the extradition of fugitives 
from justice between the two countries and have appointed for that purpose 
the following’ Plenipotentiaries: 

The President of the United States of America: F. W. B. Coleman, Envoy 
Extraordinary and Minister ; ua nid of the MAR States at 
Riga; and : 

The President of the Republic of Latvia: Germain Albat, Minister Pleni- 
potentiary, Secretary-General for Foreign Affairs; . 

Who, after having communicated to.each other their respective full powers, 


1 U, S: Tréaty Series, No. 077. 
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found to be in good and due form, have agreed upon and concluded the fol- - 
lowing artieles: - 
Agnes I 


` [tis agreed that the Government of the United Sates and the Govern- 
ment of Latvia shall, upon requisition duly made as herein provided, deliver 
up to justice any person, who may be charged with, or may have been con- 
victed of, any of the crimes specified in Article II of the present treaty com- 
mitted within the jurisdiction’ of one of the high contracting perties, and who 
shall seek an asylum or shall be found within the territories of the other; pro- 

: vided that such surrender shall take place only upon such evidence of erimi- 
nality, as according to the laws of the place ‘where the fugitive or person so 
charged shall be found, would justify his apprehension and cémmitment for 
trial if the crime or offense had been there committed. 


i ÅRTICLE II 


Persons shall be delivered up. according to the provisions of the present 
.treaty, who shall-have been charged with or convicted of any af the following 
crimes: . 
1. Murder, comprehending the crimes designated by the terms parricide, 
assassination, manslaughter when voluntary, poisoning or infanticide. ' 
2. The gttempt to commit murder. ° 
3. Rape, abortion, carnal knowledge of children indet the age of twelve 
years. 
4. Abduction or detention of women or zi for immoral purposes. 
5. Bigamy. ` - 
6. Arson. j Í 
7. Wilful and unlawful detention or obstruction of railroads, whieh 
endangers human’ life. 
.8. Crimes committed at sea: ] 
(a) Piracy, as commonly known 'and defined by the law of nations, or 
‘by statute; 
(5) Wrongfully sinking or ditiis a vessel at’ sea or attempting 
. to do so; ` 
(e) Mutiny or conspiracy sb? two or more members of the crew or ` 
oo: other persons on board of a vessel on the high'seas, for the 
purpose of rebelling against the authority of the captain or. 
: commander of such vessel, or by fraud or violence taking pos: 
session of such vessel;  . 
(d) Assault on board ship upon the high seas with inteat to do bodily 
harm. 
9, Buran: defined to be the act of breaking into and entering the house 
of another in the night time with intent to commit a felony therein.. ` 
10. The act of breaking into and entering the offices of the Government 
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and public authorities, or the offices of banks, banking houses, savings banks, 
trust companies, insurance and other companies, or other buildings not 
dwellings with intent to commit a felony therein. 

11. Robbery, defined to be the act of feloniously and forcibly taking from 
the person of another goods or money by violence or by putting him in fear. 

12. Forgery or the utterance of forged papers. 

' 18. The forgery or falsification of the official acts of ‘the Government or 
public authority, including courts of justice, or the uttering or fraudulent use 
of any of the same. : 

14. The fabrication of counterfeit money, whether coin or paper, counter- 
feit titles or coupons of publie debt, created by national, state, provincial, 
territorial, local or municipal governments, bank notes or other instruments 
‘of public credit, counterfeit seals, stamps, dies and marks of state or public 
administrations, and the a creylpuon or fraudulent use of the above 
mentioned objects. . 

15. Embezzlement or criminal EN on committed within the juris- 
diction of one or the other party by public officers or depositaries, where the 
amount embezzled exceeds two hundred dollars or Latvian equivalent. 

16. Embezzlement by any person or persons hired, salaried or employed, `. 
to the detriment of their employers or pringipals, when the crime or offense 
` is punishable by imprisonment or other corporal punishment by the laws of 
both countries, and where the amouħt embezzled exceeds two hundred dol- 
lars or Latvian equivalent. : 
` 17. Kidnapping of minors or adults, defined to be the abduction or deten- 
tion of a person or persons, in order to exact money from them, their families 
or any other person or persons, or for any. other unlawful end. l 

18. Larceny, defined to be the theft of effects, personal property, or money, 
of the value of twenty-five dollars or more, or Latvian equivalent. 

19. Obtaining money, valuable securities or other property by false pre- 
tenses or receiving any money, valuable securities or other property knowing 
the same to have been unlawfully obtained, where the amount of money or 
the value of the property so obtained or received exceeds two hundred dol- 
lars or Latvian equivalent. 

20. Perjury or subornation of perjury. 

21. Fraud or breach of trust by.a Baile; banker, agent, laetor, trustee, 
executor, administrator, guardian, director or officer of any company or cor- 
„poration, or by any one ii any fiduciary position, where the amount of money 
or the value of the property misappropriated exceeds two hundred dollars or 
Latvian equivalent. 

22. Crimes and offenses against the laws of both countries for the suppres- ^ 
' sion of slavery and slave trading. 

23. Wilful desertion of minor or dependent children. 

24. Extradition shall also take place for participation in any of the crimes 
before mentioned as an accessory before or after the fact; provided such 
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partieipation be punishable by imprisonment by the laws of hoth the gR 
contracting parties. 


Arricye TII 


The provisions of the present treaty shall not import a claim of extradition 
for any crime or offense of a political character, nor for acts connected with 
such crimes or offenses; and no person surrendered by or to either of the high 
contracting parties in virtue of this treaty shall be tried .or punished for a 
political crime or offense. When the offense charged comprises the act either 
of murder or assassination or of poisoning, either consummated or attempted, 
the fact that the offense was committed.or attempted against the life of the 
sovereign or head of-a foreign state or against the life of any member of his | 


family, shall not be deemed sufficient to sustain that such crime or offerse', 


' was of a: 'political ¢haracter; or was an: act connected with c crimes or offences i 
ofa political character. - - 


"Reno Iv 


No person shall be.tried for'any crime or offense other than that for which 
he was surrendered, 


ARTICLE V 


A fugitive nnal shall "T be surrendered under ilie provisions hereof, 


. when, from lepse of time or other lawful cause, according to the laws of the 
place within the jurisdiction of which the fugitive may be found, the criminal: 


is exempt from prosecution or punishment for the offense for which the sur- 

render is asked. "E 

AnricLE VI l 
If a fugitive criminal whose surrender may be claimed pursuant to ihe | 

stipulations hereof, be actually under prosecution, out on bail or in custody, 

for a crime or offense committed in the country where he has sought asylum, 


‘or shall have been convicted thereof, his extradition may be deferred urtil , 


such proceedings be determined, ane until he shall have been set at liberty 
in due course of law. 


ARTICLE VII um 
Ifa faites TE claimed by one of the parties hereto, shall be also 


claimed by one or more powers pursuant to treaty provisions; on account of 
crimes committed within their jurisdiction, such criminal shall be delivered 


to that state whose BEN is first received. 


; ARTICLE VIH 
Under the stipulations of this treaty, seither of the high contracting parties 


-shall be bound to deliver up its own citizens. 2s A 
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ARTICLE IX 


The expense of arrest, detention, examination and transportation of the 
accused shal] be pate by the government which has preferred the demand for 
extradition. . 

. ARTICLE x 


Everything found in the possession of the fugitive criminal at the time of 
. his arrest, whether being the proceeds of the crime or offense, or which may 
`- be material as evidence in making proof of the crime, shall so far as practic- 
able, according to the laws of either of the high contracting parties, be de- 
livered up with his person at the time of surrender. Nevertheless, the rights 
of a third party with regard to the articles referred to, shall be duly respected. 


E ARTICLE XI 


The stipulations of the present taty shall be applicable to all nior 
wherever situated, belonging to either of the high contracting parties or in 
the occupancy and under the control i either of them, during such occu- 
pancy or control. 

Requisitions for the surrender of fugitives from justice shall be made by 
the respective diplomatic agents of the high contracting parties. In the 
event of the absence of such agents from the country or its seat of govern- 
ment, or where extradition i is soughf from territory included in the preceding 
paragraphs, other than Latvia or the United States, requisitions may be 
made by superior consular officers. It shall be competent for such diplo- 
matic or superior consular officers to ask and obtain a mandate or prelimi- 


nary warrant of arrest for the person whose surrender is sought, whereupon. 


the judges and magistrates of the two governments shall respectively have. 


power and authority, upon complaint made under oath, to issue a warrant; 
for the apprehension of the person charged, in order that he or she may be; 
brought before such judge or magistrate, that the evidence of criminality- 


may be heard and considered and if, on such hearing, the evidence be deemed: 
sufficient to sustain the charge, it shall be the duty of the examining judge or- 
magistrate to certify it to the proper executive authority, that a warrant may: 
issue for the surrender of the fugitive. 

In case of urgency, the application for arrest and detention may be ad- 
dressed directly to the competent magistrate in conformity to the statutes in 
force. ` " 

The person provisionally arrested shall be released, unless within two 
months from the date of arrest in Latvia, or from the date-of commitment in 


the United States, the formal requisition for surrender with the documentary ` 


proofs hereinafter prescribed be made as aforesaid by the diplomatic agent, 


of the demanding government or, in his absence, by a consular officer thereof. 


If the fugitive criminal shall have been convicted of. the crime for which his, 
surrender is asked, a copy of the sentence of the court before which such con~ 
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viction took place, duly authenticated, shall be produced. If, however, the 
fugitive is merely charged with crime, a duly authenticated copy of the war-. 
rant of arrest in the country where thé crime was committed, and of the de- 
positions upon which such warrant may have been issued, shall be produced, 
with such other evidence or proof as may be.deemed competent in the case. 


' ARTICLE XII 


In every case of a request made by either of the high contracting parties 
“for the arrest, detention or extradition of fugitive criminals, the appropriate : 
"legal officers of the country where the proceedings of extradition are had, 
shall assist the officers of the government demanding the extradition before 
‘the respective judges and magistrates, by every legal means within their. 

power; and no claim whatever for compensation foy any of the services so 
rendered shall be made against the gévernment demanding the extradition; 
provided, however, that any officer or officers of the surrendering government 
‘so giving assistance, who shall, in the usual course of their duty; receive no: 
salary or compensation other than specifie fees for services performed, shall 
be entitled to receive from the government demanding the extradition the 
customary fees for the acts or services performed by them, in the same man- 
. ner and to the same amount as though such acts or services had been per- 
formed in ordinary criminal proceedings under -the laws of the country of 
which they are officere., 

DN ARTICLE XH 


` The présent treaty shall be ratified by the high contracting site in ac- 
cordance with their respective constitutional methods and shall take effect 
on the date of the exchange of ratifications wach shall take place at pus as ` 


soon as possible. 
EN ARTICLE xiv. 


The present treaty shall remain in force for a period of ten years, and in 
case neither of the high contracting parties shall have given notice one year 
` before the expiration of that period of its intention to terminate the treaty, 
it shall continue in force until the expiration of one year from the date on 
which such notice of termination shall be given by either of the high con- 
tracting parties. ; 
In witness -whereof the above-named enaena have signed the 
present treaty and have hereunto ‘affixed their seals. 
Done in duplicate at Riga this sixteenth day of October, nineteen hundred 
_and twenty-three. 
i : [seat] F. W. B. COLEMAN. 


} . [SEAL] G. ALBAT. 
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' CONVENTION BETWEEN THE UNITED STATES OF AMERICA AND THE UNITED 
MEXICAN STATES 


Signed at M exico City, September 10, 1928; ratifications exchanged at Mexico 
City, February 19, 1924 ` 


The United States of America and the United Mexican States, desiring to 
settle and adjust amicably claims arising from losses or damages suffered by 
American citizens through revolutionary acts within the period from No- 
vember 20, 1910, to May 31, 1920, inclusive, have decided to enter into a con- 
vention for that purpose, and to this end have nominated as their plenipo- 
tentiaries: 
The President of the United States: George F. eai Chargé d'Af- 
faires ad interim of the United States of America in Mexico. 
The President of the United Mexican Btates: Alberto J. Enni, Secretary of 
State for Foreign Affairs:  : 
: Who, after having comm ' nieated to dich other their respective full powers 
fourid to be in due.and proper form, have agreed upon the IOAOWIBER articles: 


. ARTICLE I 


All claims against Mexico of citizens of-the United States, whether corpo- 
rations; companies, associations, partnerships or individuals, for losses or 
damages suffered by persons or by their properties during the revolutions and 
disturbed conditions which existed in Mexico, covering the period from No-, 
vember 20, 1910, to May 31, 1920, inclusive, including losses or damages suf- 
fered by citizens of the United States by reason of losses or damages suffered 
by any corporation, company, association or partnership in which citizens 
of the United States have or have had a substantial-and bona fide interest, 
provided an allotment to the American claimant by the corporation, com- 
pany, association or partnership. of his proportion of the loss or damage is . 
presented by the claimant to the Commission hereinafter. referred to, and 
which claims have been presented to the United States for its interposition 
with Mexico, as well as any other such claims which may be presented within ' 
the time hereinafter specified, shall be submitted to a Commission consisting 
of three members. 

Such Commission shall be constituted as follows: one member shall be ap- 
pointed by the President of the United States; one by the President of the 
United Mexican States; and the third, who shall preside over the Commis- 
‘sion, shall be selected by mutual Bereden between the two governments. 

If the two governments shall not agree within two months from the exchange, 
of ratifications of this convention in naming such third member, then he shall 
be designated by the President of the Permanent Administrative Council of: 
the Permanent Court of Arbitration at The Hague described in Article 49 of 
the Convention for the Pacific Bettlement of International Disputes con- 


1 U. S. Treaty Series, No. 676. nn 
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cluded at Tae Hague on October 18, 1907. In case of the death, absence or 
incapacity of any member of the Commission, or in the event of a member 
omitting or ceasing to act as such, the same procedure shall be followed for 
filling the vacancy as was iollowed in-appointing him. 


ARTICLE II 


The Commissioners so named shall mee” at Mexico City within six months ` 
after the exchange of the ratifications of this convention, and-each member 
of the Commission, before entering upon.his duties, shall make and subscribe 
a solemn declaration stating that he will carefully and impartially examine 
and decide, according to the best of his judgment and in accordance with the 
principles of justice and equity, all claims presented for decision, and such ~ 
declaration shall be entered upon the record of the proceedings of the Com- 
mission. 

The Mexican Government doses that the claims shall be so decided be- 
cause Mexico wishes that her responsibility shall not be fixed according to 
the generally accepted rules and principles of international law, but ex 
gratia feels v: orally bound to make full indemnification and agrees; therefore, 
that it will b» sufficient that it be established that the alleged loss or damage 
in any case "yas sustained and was due Y any of the causes enumerated in : 
Article III hereof. ` 

The Comnission may fix the time = place of its subsequent meetirgs, 
"as may be ccnvenient, subject always to the special instructions of the two 
governments. 

ARTICLE IIT 


The claims which the Commission shall examine and decide are those 
which arose during the revolutions and disturbed ecUitions which existed 
in Mexico covering the period from November 20, 1910, to May 31, 1920, 
inclusive, and were due to any act by. the following forces: 

(1) By forzes of a government de jure or de facto. 

(2) By revolutionary forces as a result of the triumph of whose cause 
governments de facto or de jure have been established, or by revolutionary 
forces opposed to them. 

(3) By forees arising from the disjunction of the forces mentioned in the 
‘next precedirg paragraph up to the time when.the government de jure es- 
tablished itself as a result of a particular revolution. i 

(4) By fedəral forces that were disbanded, and 
. (5) By mutinies or mobs, or insurrectionary forces other than those re- 
ferred to under subdivisions (2), (3) and (4) above, or by bandits, provided 
in any case it be established that the appropriate authorities omitted to take 
‘reasonable measures to suppress insurrectionists, mobs or bandits, or treated 
them with lerity or were in fault in other particulars. 
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Article IV _ 


In general, the Commission shall adopt as the standard for its proceedings 
the rules of procedure established by the Mixed Claims Commission created 
under the Claims Convention between the-two governments signed July 4, 
1868, in so far as such rules are not in conflict with any provision of this con- 
vention. The Commission, however, shall have authority by the decision 
of the majority of its members co establish such other rules for its proceedings 
' as may be deemed expedient and necessary, not in conflict with any of the 
‘provisions of this convention. 

Each government may nominate and appoint agents and counsel who will 
be authorized to present to the Commission, orally or in writing, all the argu- 
ments deemed expedient in favor of or against any claim. The agents or 
counsel of either government may offer to the Commission any documents, 
affidavits, interrogatories or other evidence desired in favor of or against any 
claim and shall have the right to examine witnesses under oath or affirmation 
before the Commission, in accordance with such rules of procedure as the 
Commission shall adopt. 

The decision of the majority of the members of the Commission shall be 
the decision of the Commission. 

The language in which the proceedings shall be conducted and recorded 
shall be "pania or English. ai ; ; 


ARTICLE V 


The Commission shall keep an accurate record of the claims and cases sub- 
mitted, and minutes of its proceedings with the dates thereof. To this end, 
each government may appolnv à secretary; these secretaries shall act as 
joint secretaries of the Commission and shall be subject to its instructions. 
Each government may also appoint and employ any necessary assistant 
secretaries and such other assistance as deemed necessary. The Commission 
may also appoint and employ any persons necessary to assist in the per- | 
formance of its duties. 


Arricte VI 


Since the Mexican Government desires to arrive at an equitable settlement 
of the claims of the citizens of the United States and to grant them a just and 
adequate compensation for their losses or damages, the Mexican Government 
agrees that the Commission.shall not disallow or reject any claim by the 
application of the general principle of international law that the legal reme- 
dies must bé exhausted as a condition precedent s the validity or allowance 
of any claim. 


Articte VII 
` Every claim shall be filed with the Commission within two years from the 


date of its first meeting, unless in any case reasons for the delay, satisfactory 
to the majority of the Commissioners, shall be established, and in any case 
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the period for filing the clai may be extended not to Sui six additional 
-months. 

The Commission shall bó bound to hear, examine ánd decide within five 
years from the dàte of its first meeting; all the claims filed. 

Four months after the date of the first meeting of the Commissioners, and 
every four months thereafter, the Commission shall submit to each govern- 
ment a report setting forth in.detailits work to date, including a statement of. 
the claims filed, claims heafd and claims decided. The Commission shall be 
bound to decide any claim heard and examined within-six months after the 
' conclusion of the hearing of such claim and to record its decision. 


ARTICLE VIII 


The high contracting parties agree to consider the decision of the Com- 
mission as final and conclusive upon each claim decided, and to give full 
effect to such decisions... They further agree to consider the result of the 
proceedings of the Commission as a full, perfect and final settlement of every 

- such claim upon the Mexican Government, arising from any of the causes 
set forth in Article III of this convention. And they further agree that - 
every such claim, whether or not filed and presented to the notice of, made, 
preferred or.submitted to such Commission shall from and after the conclu- 
sion of the proceedings of the Commission»be considered and treated as fully 
settled, barred and thenceforth inadmissible, provided the claim ‘filed has 
been heard and decided. 

ÅRTICLE ‘IX. 


. The total amount awarded to claimants shall: be paid in gold coin or its 
equivalent by the Mexican Government to.the Government of the Un:ted 
` States at Washington. 

ARTICLE X. 


. Hach government shall pay its own Commissioner and bear its own ex- 
penses. ‘The expenses of the Commission including the salary of the third 
‘Commissioner shall be defrayed inequal propottions by the two governmer ts.' . 

jen XI 

The resort convention shall be ratified by the high TE parties in 
accordance with their respective Constitutions. ' Ratifications of this con- 
vention shall be exchanged in Mexico City as'soon as practicable and the 
convention shall take effect on the date of the exchange of ratifications. 

' In witness whereof, the respective plenipotentiaries have signed and affixed 
their seals to this convention.’ 

': Done in duplicate at Morieg City this tenth day of September 1928. 

[SEAL] Grorce F. SUMMERLIN. 
[spar] A. J. Pani. 
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GENERAL CLAIMS CONVENTION BETWEEN THE UNITED STATES OF AMERICA 
AND THE UNITED MEXICAN STATES} 


Signed at Washington, September 8, 1923; ratifications exchanged at Washing- 
ton, March 1, 1924 


The United States of America and the United Mexican States, desiring to 
settle and adjust amicably claims by the citizens of each country against the. 
other since the signing on July. 4, 1868,:0f the Claims Convention entered 
into between the two countries (without including the claims for losses or 
damages growing out of the revolutionary disturbances in Mexico which 
form the basis of another and separate convention), haye decided to enter 
into a convention with this:object, and to this end have nominated as their 

: plenipotentiaries: 

_ The President of the’United. States of ais: The Honorables Charles 
Evans Hughes, Secretary of State of the United States of America, 
Charles Beecher Warren and John Barton Payne, and ^ . 

The President of the United Mexican States: Señor Don Manuel C. Téllez, 
Chargé d' Affaires ad interim of the United Mexican States at Washing- 
ton; 

Who, after having aonumutitented to each other their respective full powers 
found to be in due and proper fonn, have agreed upon uie following articles: 


‘ARTICLE I 


All claims (except those arising from acts incident to the recent revolu- 
tions) against Mexico of citizens of the United States, whether corporations, 
companies, associations, partnerships or individuals, for losses or damages 
suffered by persons or by their properties, and all claims against the United 
States of America by citizens of Mexico, whether corporations, companies, 
associations, partnerships or individuals, for losses or damages suffered by 
persons or by their properties; all claims for losses or damages suffered by 
citizens of either country by reason of losses or damages suffered by any cor- 
poration, company, association or partnership in which such citizens have or 

: have had a substantial and bona fide interest, provided an allotment to the 
claimant by the corporation, company, association or partnership of his 
proportion of the loss or damage suffered is presented by the claimant to the 
Commission .hereinafter referred to; and all claims for losses or damages 
originating from acts of officials or others acting for either government and 
resulting in injustice, and which claims may have been presented to either 
government for its interposition with the other since the signing of the Claims, 
Convention concluded between the two countries July 4, 1868, and which 
have remained unsettled, as welt as any other such claims which may be filed, 
by either government within the time hereinafter specified, shall be submit- 


1 U, S. Treaty Series, No. 678. - 
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ted to a Commission consisting of three members for decision in accordance 
with the principles of international law, justice and equity. 

Such Commission shall be constituted as follows: one member shall be 
appointed by the President of the United States; one by the President of the 
- United Mexican States; and the third, who shall preside over the Commis- 
sion, shall be selected by inutual agreement between the two governments. 
If the two governments shall not agree within two months from the exchange 
of ratifications of this convention in naming such third member, then he 
shall be designated by the President of the Permanent Administrative Coun- 
cil of the Permanent Court of Arbitration at The Hague described in Article 
XLIX of the Convention for the Pacific Settlement of International Disputes 
concluded at The Hague on October 18,1907. In case of the death, absence 
or incapacity of any member of the Commission, or in the event of a member 4 
omitting or ceasing to act as such, the same procedure shall be followed for 
filling the vacancy as was followed in appointing him. 


ARTICLE IL 


The Commissioners so named shall meet at Washington for organization 
within six months after the exchange of the ratifications of this convention, 
and each member of the Commission, before entering upon his duties, shall 
make and subscribe a solemn declaration stating that he will carefully and. 
impartially examine and decide, according to the best of his judgment and in 
accordance with the principles of international law, justice and equity, all 

* claims presented for decision, and such declaration shall-be entered upon the 
'record of the proceedings of the Commission. 

'The Commission may fix the time and place of its subsequent meetings, 
either in the United States or in Mexico, as may be convenient, subject 
always to the special instructions of the two governments. 


ARTICLE IIT 


In general, the Commission shall adopt as the standard for its proceedings 
‘the rules of procedure established by the Mixed Claims Commission created 
under the Claims Convention between the two governments signed July 4, 
1868, in so far as such rules are.not in confliet with any provision of this con- 
‘vention. The Commission, however, shall have authority by the decision of 
‘the majority of its members to establish such other rules for its proceedings 
as may be deemed expedient and necessary, not in conflict with any of the 
provisions of this convention. a 
_ Each government may nominate and appoint agents and counsel who will 
be authorized to present to the Commission, orally or in writing, all the argu- 
ments deemed expedient- in favor of or against any claim. The agents or 
“counsel of eizher government may offer to the Commission any documents, 
affidavits, interrogatories or other evidence desired in favor of or against any 
claim and shall have the right to examine witnesses under oath or affirmation 
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before the Commissio in accordance with such rules of preeu a as the 
Commission shall adopt. 
The decision of the majority of the members of ie Commission shall be 
the decision of the Commission. 
The language in which the proceedings shall be conducted and recorded 
shall be English or Spanish. 
ARTICLE IV 


“The Commission shall keep an accurate record of the claims and cases 
submitted, and minutes of its proceedings with the dates thereof. To this 
end, each government may appoint a secretary; these secretaries shall act as 
joint secretaries of the Commission and shall be subject to its instructions. 
Each government may also appoint and employ any necessary assistant sec- 
retaries and such other assistance as deemed necessary. The Commission 
may also appoint and employ any pefsons necessary to assist in the perform- 
ance of its duties. 

ARTICLE V 


The high contracting parties, being desirous of effecting an equitable set- 
tlement of the claims of their respective citizens thereby affording them just 
and adequate compensation for their losses or damages, agree that no claim 
shall be disallowed.or rejected by the Commission by the application of the 
general principle of international law that the legal remedies must be ex- 
haustéd as a condition precedent to the validity or allowance of any claim. 


ARTICLE VI e 


Every such claim for loss or damage accruing: prior to the signing of this 
convention, shall be filed with the Commission within one year from the date 
of its first meeting, unless in any case reasons for the delay, satisfactory to the 
majority of the Commissioners, shall be established, and in any such case the 
period for filing the claim may be stando not to exceed six additional 
months. 

'The Commission shall be bound to hear, examine and decide, within (bids 
years from the date of its first meeting, all the claims filed, except as herein- 
after provided in Article VII. 

Four months after the date of the first jisetiàE of the Commissioners, and 
every four months thereafter, the Commission shall submit to each govern- 
ment a report setting forth in detail its work to date, including a statement 
of the claims filed, claims heard and claims decided. ‘The Commission shall 
be bound to decide any claim heard and examined within six mofiths after the 
. conclusion of the hearing of such claim and to record its decision. 


" ARTICLE VII 


The high contracting parties agree that any claim for loss or damage accru- 
ing after the signing of this convention, may be filed by either government 
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with the Commission at any time disi the perizia fixed in Article VI for the 
duration of the Commission; and it is agreed bétween the two governments 
that should any such claim or claims be filed with the Commission prior to 
the termination of said Commission, and not be decided as specified in Arti- 
cle VI, the two governments will by agreement extend the time within which 
the Commission may hear, examine and decide such claim or claims so filed 
for such a period as may be required for the Commission to hear, examine and ` 
decide such claim or claims. i 


Ammricnm VIII 


The high contracting parties agree to consider the decision of the Commis- 
sion as final and conclusive upon each claim decided, arid to give full effect 
to:such decisions. They further agree to consider the result of the proceed- 
ings of the Commission s a full, perfect and final settlement of every such 
claim upon either government, for loss or damage sustained prior to the ex- . 
change of the ratifications of the present convention (except as to claims 
arising from revolutionary disturbances and referred to in the preamble 
hereof). And théy further agree that every such claim, whether or not filed 
and presented to the notice of, made, preferred or sübmitted to such Com- 
mission shall from-and after the conclusion of the proceedings of the Com- 
mission be considered and treated as fully settled, barred and thenceforth 
inadmissible, provided the:claim filed has been heard and decided. 


: i `. ARTICLE IX 


The total amount awarded in'all the cases decided in favor of the citizens 
of one country shall be deducted from the total amount awarded to the citi- 
zens of the other country and the balance shall be paid at Washington or at 
the City of Mexico, in gold coin or its equivalent to the government of the 
country in favor of whose erases the greater amount may have been 
awarded. 

In any case the Commission may decide that international law, justice and 
equity require that a property or right be restored to the claimant in addition: 
to the amount awarded in any such. ease for all loss or damage sustaired 
prior to the reszitution. In any case where the Commission so decides the 
restitution of the property or right shall be made by the government affected 
after such decision has been made, as hereinbelow provided. The-Commis- 
sion, however, shall at the same time determine the value of the property or 
right decreed to be restored and the government affected may elect to pay 
the amount so fixed after the decision is made rather than to restore the 
proper ty or right to the claimant. ^ 

In the event the government affected should elect to pay the amount fixed 
as the value of the property or right decreed to be restored, it is agreed that 
notice thereof will be filed with the Commission within thirty days after the 
decision and that the amount fixed as the value of the property or right shall 
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be paid immediately. . Upon failure so to pay the amount the property or 
right shall be restored immediately. 


X4 ARTICLE X 


Each pavement shall pay its own Commissioner and bear its own ex- 
penses. The expenses of the Commission including the salary of the third 
Commissioner shall be defrayed i in equal proportions by the two govern- 
ments. 

ARTICOLE XI ' 


The present convention shall be ratified by the high contracting parties in 
accordance with their respective Constitutions. Ratifications of this con- 
vention shall be exchanged in Washington as soon as practicable and the 
convention shall take effect on the date of the exchange of ratifications. 

In witness whereof, the respective Blenipotentiaries have signed and af- 
' fixed their seals to this convention. 

Done in duplicate at Washington this eighth day of Speak 1923. 
[seat] Cuartes Evans Hocuxs. 
[seat] CHARLES BEECHER WARREN. 
[seat] Jomn Barton PAYNE. 
[seat] ' MaNvEL C. TÉLLEZ. 


CONVENTION AND ‘STATUTE ON THE REGIME OF NAVIGABLE WATERWAYS 
OF INTERNATIONAL CONCERN 1 : 


Signed at: ‘Barcelona, April 20, 1921? 


Albania, Austria, Belgium, Bolivia, Brazil, Bulgaria, Chile, China, Gloss 
bia, Costa Rica, Cuba, Denmark, the British Empire (with New Zealand 
and India), Spain, Esthonia, Finiand, France, Greece, Guatemala, Haiti, 
Honduras, Italy, Japan, Latvia, Lithuania, Luxemburg, Norway, Panama, 
Paraguay, the Netherlands, Persia, Poland, Portugal, Roumania, the Serb- 
Croat-Slovene State, ‘Sweden, Switzerland, Czecho-Slovakia, Uruguay, and 
Venezuela: 

Desirous of carrying further the development as regards the international 
régime of navigation’ on internal waterways, which began more than a 
century ago, and which has been solemnly affirmed in numerous treaties, 

Considering that general conventions to which other Powers may accede 
at a later date constitute the best method of realizing the purpose of Article 
23 (e) of the Covenant of the League of Nations, 

Recognizing in particular that a fresh confirmation ‘of the principle of - 
freedom of navigation in a statute elaborated by forty-one states belonging 
to the different portions of the world constitutes a new and significant stage - 


i British Treaty Series, No. 28 (1928). (Cmd. 1993]. 
2 For ratifications and accessions, see note at end of additional protocol, p. 166. 
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towards the establishment of coóperation among states withoutin any way 
prejudicing their rights of sovereignty or authority, 

Having accepted the invitation of the League of Nations to take part in a 
conference at Barcelona which met on the 10th March 1921; and having 
taken note of the Final Act of such conference, 

Anxious to bring into force forthwith the provisions of the Statute relating 
to the Régime of Navigable Waterways of International Concern which has 
there been adopted, ° 

Wishing to conclude, a convention for this purpose; the high contracting 
parties have appointed as their plenipotentiaries: 

The President of the Supreme Couneil of Albania: Monsignor Fan 8. B4 

Member of Parliament. 

The President of the Republie of Austria: M. Henri Reinhardt, Ministerial 
Councillor. . 

His Majesty the King of the- Belgians: M. Xavier Neues Minister for 
Railways, Marine, Posts and Telegraphs. ` 

The President of the Republic of Bolivia: M. Trifon Melean, Bolivian 
Consul in Spain. 

His Majesty the King o? Bulgaria: M.. Lubin Bochkoff, Civil Engineer, 
Assistant to the Director-General of Railways and' Ports. 

The President of the Republic of Chile: Señor Manuel Rivas Vicuña, 
Envoy Extraordinary and Minister Plenipotentiary. 

The President of the Republic of China: M. Ouang Yong-Pao, Envoy 
Extraordinary and Minister Plenipotentiary. 

His Majesty the King of Denmark and of Iceland: M. Peter Andreas 
Holck-Colding, Chef de Bureau in the Ministry of Public Works. | 

His Majesty the King of the United Kingdom of Great Britain and 
Ireland and of the British Dominions beyond the Seas, Empero- of 
India: Sir Hubert Llewellyn Smith, G.C.B., Economie Adviser to the 
Government; 
and for the Dominion of New Zealand: Sir Hubert Llewellyn Smith, 

G. C. B. 
for India: Sir Louis James Kershaw, K.C.8.I., C.I. E. , Secretary in the 
Revenue and Statistics Department in the India Office. 

His Majesty the King of Spain: Sefior Don Emilio Ortufio y Berte, 
Member of the Chamber of Deputies, formerly Minister of Publie 
Works. - 

The President of the Esthonian Republic: M. Charles Robert Pusta, 
Minister Plenipotentiary. . 

. The President of the Republic of Finland: M. Rolf Thesleff, Envoy Extra- 
ordinary and Minister Plenipotentiary. | 

The. President of the French Republic: M. Maurice Sibille, Deruty, 
Member of the Comité consultatif des Chemins de fer frangais. 
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His Majesty the King of the Hellenes: M. G. Caradia: Minister Plenipo- 
tentiary. 

The President of the Republic of Gdstenidha- Dr. Norberto Galvez, 
Guatemalan Consul-General at Barcelona. i 

His Majesty the King of Italy: M. Paolo Bignami, Engineer, Member of 
the Chamber of Deputies, former Under-Secretary of State. 

The President of the Lithuanian Republic: M: V. Sidzikauskas, Chargé 
d'Affaires at Berne. 

Her Royal Highness the Grend-Duchess of Luxemburg: M. Antoine 
Lefort, Chargé d'Affaires at Berne. 

His Majesty the King of Norway: Dr. Fridtjof Nansen, Professor in 
Christiania University. . 

'The President of the Republie of Panama: Dr. Evenor Hazera, Consul- 
General for Panama in Spain, former Under-Secretary of State. 

The President of the Polish Republic: M. Joseph Wielovieyski. 

The President of the Portuguese Republic: M. Alfredo Freire d'Andrade, 
formerly Minister of Foreign Affairs. 

His Majesty the King of Sweden: M. Fredrik V. Hansen: Director- 
General of Hydraulic Power and State Canals. 

The President of the Czecho-Slovak .Republic: M. Bohuslav Müller, 
Engineer, Secretary of State at the Ministry of Public Works, Envoy 
Extraordinary and Minister Plenipotentiary. 

The President of the Oriental Republic of Uruguay: M. Benjamin Fernan- 
dez y Medina, Envoy Extraordinary and Minister Plenipotentiary to* 
Spain; 

Who, after communicating their full powers, found in good and due form, 

have agreed as follows: 
ARTICLE 1 


The high contracting parties declare that they accept the Statute on the 
Régime of Navigable Waterways of International Concern annexed hereto, 
adopted by the Barcelona Conference on the 19th April 1921. l 

This statute will be deemed to constitute an integral part of the present 

convention. Consequently, they hereby declare that they accept the 
' obligations and undertakings of the said statute in conformity with the 
terms and in accordance with the conditions set out therein. ` 


ARTICLE 2 


The present convention does not in any way affect the rights and obliga- 
. tions arising out of the provisions of the Treaty of Peace signed at Versailles 
on the 28th June 1919, or-out of the provisions of.the other corresponding 
treaties, in so far as they concern the Powers which have signed, or which 
benefit by, such treaties. l 
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ARTICLE 3 


'The present convention, of which the French and English texts are both: 
authenic, shall bear this day’s date and shall be open toy signature until.the > | 
1st December 1921. 


i i 2" . ARTICLE 4 


The present conventiop is subject to ratification. The instruments of 
ratification shall be transmitted to the Secretary-General of the League of 
Nations, who will notify the receipt of them to the other members of the 
League and to states admitted to sign the convention. The instruments of 

‘ratification shall be deposited in the archives of the Secretariat. 

In order to comply with the provisions of Article 18 of the Covenant of 
the League of Nations, the Secretary-General will xegister the present con- 
vention.upon the deposit of the first tatification. 


E 


ARTICLE 5 


Members of the (ionge of Nations which T not signed the TUM 
convention before.the 1st December 1921, may accede to it. 

The same applies to states not members of the League to which the 
: Council of the League may decide offigially to communicate the present 
convention. 

Accession will be notified to the Secretary-General of the League, who 
"will inform all Powers concerned of the accession and of the date on which it 
was notified. 


$ 
N 


ARTICLE 6 


The present convention will not come into force until it has been ratified 
by five Powers. The date of its coming into force shall be.the ninetieth day 
after the receipt by the Secretary-General of the League of Nations of the 
fifth ratification. Thereafter the present convention will take effect in the 
case of each party ninety days after the receipt.of its ratification or of the ~ 
notification of its accession. 

Upon the coming into force of the present convention, the Secretary- 
General will address a certified copy of it-to the Powers not members of the 
League which are bound under the treaties of peace to accede to it. 


ARTICLE 7 


' A special record shall be kept by the Secretary-General of the League of 
Nations, showing which of the parties have signed, ratified, acceded to or ` 
denounced the present convention. This record shall be open to the mem- 
_ bers of the League at all times; it shall be published as often as poset in 
accordance with the directions of the Council. 


E 


1 


OFFICIAL DOCUMENTS 155 


ARTICLE 8 ` 


Subject to the provisicns of Article 2 of the present convention, the latter 
may be denounced by any party thereto after the expiration of five years 
from the date when it came into force in respect of that party. Denuncia- 
tion shall be effected by notification in writing addressed.to the Secretary- 
General of the League of Nations. Copies of such’ notification shall be 
transmitted forthwith by him to all the other parties, informing them of the 
date on which it was received. The denunciation shall take effect one year 
after the date on which it was notified to the Secretary-General, and shall 
operate only in respect of the notifying Power. It shall not, in the absence 
` of an agreement to the contrary, prejudice engagements entered info before 
the denunciation relating to a peogsemims ‘of works. 


j Tonei 9 

A request for the revision nof the present ‘convention, may be made at any 
time by one-third of the high contracting parties. 

In faith whereof the above-named plenipotentiaries have signed the 
present convention. . 

Done at Barcelona the twentieth day of April one thousand nine hundred 
and twenty-one, in a single copy which shall remain deposed! in the archives 
of the League of Nations. ' ° 


Fan S. Nout. wr RSG E. OrTUÑO. 
REINHARDT. C. R. Pusta. 
XAVIER NEUJEAN. RS ROLF THESLEFF, 
TRIFON MELEAN. „MAURICE SIBILLE. 
L. Bocuxorr. G. CARADJA. 
ManvrL Rivas Vicusa. „N. Gazvzz S. 
OvasG YoNua-PAo. ` Paoro BigNAMI. 

' À. HoLCK-COLDING. '^— V, SIDZIKAUSKAS. 
Husert LnüEWELLYN SMITH. | . | LEFORT. 


Subject to the declaration inserted in the FRIDTJOF NANSEN. 
procès-verbal of the meeting of April Evewor HAZERA. 
19th, 1921, as to the British Dominions 
which have not been represented at the: JoserH WrELOVIEYSKI. 


c : 
Barcelona Conference.* A. FREIRE D'ANDRADE. 

H. LLEWELLYN SMITE. , FREDRIK HANSEN. 

L. J. KERSHAW. , . Ine. BomusLtAav MÜLLER. 


B. FERNANDEZ Y MEDINA. 


* The text of the declaration ui as follows: 

“At the time of signing this convention, and as representative of the British E Empire, I` 
declare that my signature is not binding upon the British Dominions of Canada, Australia 
and South Africa, which are individual'members of the League of Nations and have not sent. 
representatives to this conference. "Thé right of each of these three Dominions to sign the 
convention, or to accede to it at a later date, is reserved, it being understood that, if they do 
not sign or accede to it, they shall not be entitled to benefit by the convention. 
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Statute on ike Régime of Navigable Waterways of International Concern 


ARTICLE 1 


In the application of the statute, the following are declared to be navigable 
waterways of international concern: 

1. All parts which are naturally navigable to and from the sea of a water- 
way which in Ks course, naturally navigable to and from the sea, separates 
or traverses diferent states, and also any part cf any other waterway natu- . 
` rally navigable to and from the sea, which connects with the sea a waterway 
naturally navigable which separates or traverses different states. 

It is understood that: l 

(a) Transhiopsent from one vessel to another i is not excluded bs the worcs 

“navigable to and from the sea"; , 
(b) Any naoural waterway or past of a natur&l waterway is stormed 
“naturally navigable” if now used for ordinary commercial naviga- 
tion, or capable by reason of its natural conditions of being so used; . 
by “crdinary commercial nevigation’’ is to be understood naviga- 
tion which, in view of the economie condition of the riparian 
countries, is commercial, and normally practicable; 

(c) Tributa-ies are to ‘be considered as separate waterways; : 

(d) Lateral canals constructed in order to remedy the defects of a water- 

way iacluded i in the above definition are assimilated thereto; 

(e) The different states separated or traversed by a navigable waterway 

of international concern, including its tributaries of international 
. concern, are deemed to be “riparian states." 

2. Waterwsys, or parts of waterways, whether natural or artificial, 
expressly declared to be placed under the régirne of the general convention 
regarding navigable waterways of international concern either in unilateral 
acts of the stetes under whose sovereignty or zuthority these waterways or 
parts of waterways are situated, or in agreements made with the consent, in 
particular, of such states. 


ARTICLE. 2 


For the purpose of Articles 5, 10, 12 and. 14 of this statute, the following 

shall form a special category of navigable waterways of international concern: 

(a) Navigable waterways for which there are international commissions 
upon which non-riparian states are represented; 

(b) Navigable waterways which may hereafter be placed in this category, 
either in pursuance of unilateral acts of the states under whcse 
sovereignty or authority they are situeted, or in pursuance of agree- 
men:s made with the consent, in particular, of such states. 





“I also reserve the right to declare, at the time of ratification, whether the ratification 
includes the Dominion of Newfoundland. If it is not included in the ratification, the Do- 
minion of Newfoundland will not be entitled to benefit by the convention.” 
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ARTICLE 3 


Subject to the provisions contained in Articles 5 and 17, each of the con- 
tracting states shall accord free exercise of navigation to the vessels flying 
the flag of any one of the other contracting states on those parts of navigable 

waterways specified above which may be situated under its sovereignty or 
authority. 

ARTICLE 4 


In the exercise of navigation referred to above, the nationals, property 
and flags of all contracting states shall be treated in all respects on a footing 
of perfect equality. No distinction shall be made between the nationals, 
. the property and the flags of the different ripariam states, including the 
riparian state exercising sovereignty or authority over the portion of the 
navigable waterway ip question: similarly, no distinction shall be made 
between the nationals, the: propert? and the flags of riparian and non- 
riparian states. It is understood, in conséquence, that no exclusive right of 
navigation shall be accorded on such navigable waterways to companies or 
to private persons. 

No distinction shall be made in the said exercise, by reason of the point 
of departure or of destination, or of P direction of. the traffic. 


. ARTICLE s : 


As an exception to the two preceding articles, and in the'absence of any. 
convention or obligation to the contrary: i 
. 1. A riparian state has the right of reserving for its own flag the transport 
of passengers and goods loaded at one port sijuated under its sovereignty or 
authority and unloaded at another port also situated under its sovereignty 
or authority. A state which does not reserve the above-mentioned transport 
to its own flag may, nevertheless, refuse the benefit of equality of treatment 
with regard to such transport to a co-riparian which does reserve it. 

On the navigable waterways referred to in Article 2, the act of navigation 
shall only allow £o riparian states the right of reserving the local transport of 
passengers or of goods which are of national origin or are nationalized. In 
every case, however; in which greater freedom of navigation may have been 
already established, in.a Bes vious act of go this fre2dom shall not be 
reduced.. 

2. When à natural dn of navigable waterways of international concern 
which does not include waterways of the kind referred to in Article 2 sepá- 
rates or traverses two states only, the latter have tke right to reserve to their 
flags. by mutual agreement the transport of passengers and goods loaded at 
. one port of.this system and unloaded at another port of the same system, 
"unless this transport takes place between two ports which are not situated 
under the sovereignty or authority of the same state in the course of a voy- 
age, effected without transhipment on the territory of either of the said 


158 ' THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


states, involvirg a sea-passage or passage over a navigable waterway of 
international concern which does not belong to the said system. 


ARTICLE 6 


' Each of the contracting states maintains its existing right, on the navigable 
waterways or Darts of navigable waterways referred to in Article 1 and 
situated under ts sovereignty or authority, to enact the stipulations and tc 
take the measures necessary for policing the territory and for applying the 
laws and regulations relating to customs, public health, precautions against 
the diseases of animals and plants, emigration or immigration, and to the 
import or export of prohibited goods, it being understood that such stipula- 
tions and measures must be teasonable, must be applied on a footing of 
absolute equality between the nationals, property and flags of any one of the 
contracting states, including the state which is their*author, and must not 
. without good reason impede the freedom of navigation. 


ARTICLE 7 


No dues of amy kind may be levied anywhere on the course or at the mouth 
of a navigable waterway of international concern, other than dues in the: 
nature of payment-for services rendered and intended solely to cover in an 
equitable manner the expenses of. maintaining and improving the naviga- 
bility of the wazerways and its approaches, or to meet expenditure incurred 
in the interest of navigation. These dues shall be fixed in accordance with 
such expenses, and the tariff of dues shall be posted in the ports. These _ 

‘dues shall be levied in such a manner às to render unnecessary a detailed 
examination of she cargo, except in cases of suspected fraud or infringement 
of regulations, and so as to facilitate international traffic as much as possible, 
‘both as regards their rates and the method of their application. ` 


ARTICLE 8 


The transit 0? vessels and of passengers and goods on navigable waterways 
of international concern shall, so far as customs formalities are concerned, be 
governed by the conditions laid down in the Statute of Barcelona on Freedom ` 
of Transit. Wnenever transit takes place without transhipment the follow- 
ing additional provisions shall be applicable: 

(a) When both banks of a waterway of international concern are within 
one and the same state, the customs formalities imposed on goods 
in transit after they heve been declared and subjected to a summary 
inspection shall be limited to placing them under seal or padlock or 
in the custody of customs officers. 

(b) When a navigable waterway of international concern forms the 
frontie> between two states, vessels, passengers and goods in transit 
shall while *en route" be exempt from any customs formality, 
except in cases in which there are valid reasons of a practical char- ' 
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acter for carrying out customs formalities at a place on the part of 
the river which forms the frontier, and this can be done without 
interfering with navigation facilities. 

The transit of vessels and passengers, as well as the transit of goods with- 
out transhipment, on navigable waterways of international concern, must 
not give rise to the levying cf any duties whatsoever, whether prohibited by 
the Statute of Barcelona on Freedom of Transit or authorized by Article 3 
of that statute. It is nevertheless understood that vessels in transit may be 
made responsible for the board and lodging of any customs officers who are 
strictly required for supervision. 


ARTICLE 9 


Subject to the provisions of Articles 5 and 17, the nationals, property and 
flags of all the contracting states shali, in all ports situated on a navigable 
waterway of international concern, enjoy, in all that concerns the use of the 
port, including port dues and charges, a treatment equal to that accorded to 
the nationals, property and fag of the riparian state under whose sovereignty 
or aushority the port is situated. It is understood that’ the property to 
which the present paragraph relates is property originating in, coming from 
or destined for, one or other of the contracting states. 

The equipment of ports situated on a navigable waterway of international 
concern, and the facilities afforded i in these ports to navigation, must not be 
withheld from public use to an extent beyond what is reasonable and fully | 
compatible with the free exercise of navigation. 

In the application of customs or other analogous duties, local octroi or: 
consumption duties, or incidental charges, levied on the occasion of the im- 
portation or exportation of goods through the aforesaid ports, no difference 
shall be made by reason of the flag of the vessel on which the transport has 
been or is to be accomplished, whether this flag be the national flag or that of 
' any o- the contracting states. 

The staté under whose scvereignty or authority a | port i is staated may 
withdraw the benefits of the preceding paragraph from any vessel if it is 
proved that the owner of the vessel discriminates systematically against the 
nationals of that state, including companies controlled by such nationals. 

In the absence of special circumstances justifying an exception on the 
ground of‘economic necessities, the customs duties must not be higher than 
those levied on the other customs frontiers of the state interested, on goods 
of the same kind, source and destination. All facilities accorded by the 
contracting states to the importation or exportation of goods by other land 
or water routes, or in other ports, shall be equally accorded to importation 
or exportation under the same eonditions over the navigable waterway and 
through the ports referred to above. , 
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Anci 10: 


E Each parai take is “bound, on the one hand, to refrain from all 
measures likelv to prejudice the navigability of the waterway, or to reduce 
the facilities for navigation, and on the other hand, to take as rapidly as 
possible all necessary. steps for removing any obstacles and dangers which 
may occur to navigation. 

2. If such navigation necessitates regular press) of the waterway, each ' 
of the riparian states is bound as towards the others to take such steps and 

_to execute such works on its territory as are necessary for the purpose: as 
quickly as possible, taking.account at all times of the conditions of naviga- 
tion, as well as of the t economic state of the- regions served by the navigable 

' waterway. : 

In the absence of an Meets ‘to. the contrarian riparian state will 
have the right; on valid reason being shown, to demand from the other. 
riparians a reasonable contribution towards the cost of upkeep. . 

8. In the absence of legitimate grounds for opposition by'one of the ripa- . 
- rian states, including the state territorially interested based either on the 

actual conditions of navigability i in its territory, or on other interests such as, , 
inter alia, the maintenance of the normal-water conditions, requirements for. 
irrigation, the use of water-power, or the necessity for constructing other and 
more advantageous Ways of communicativn, ` a riparian state may not refuse: 
to carry out works necessary for the improvement of the navigability which. 
sare asked for byanother-riparian state, if the latter state offers to pay the 
cost of the works and a fair share of the additional cost of upkeep. It is 
understood, however, that such works cannot be undertaken so long as the 
state on the territory of which they. are to be carried out objects on the 

. ground of vital interests. ' 

4. In the absence of any bErentieit to the contrary; a state which i& 
obliged to carry out works of upkeep is entitled to free itself from the obliga- 

" tion, if, with the consent of all the co-riparian states, one or more of them 
agree to earry out the works instead of it; as regards works for improvement, 

a state which is obliged to carry them out shall be freed from the obligation, 

if it authorizes the state which made the request. to carry them out instead , 
ofit. The carrying out of works by states other than the state territorially 
interested, or the sharing by such states in the’ cost of’ works,, shall be so 
arranged as not to prejudice the-rights of the state territorially interested as 
regards the supervision and administrative control over the works, or its 
sovereignty and authority over the navigable waterway. . 

5. On the waterways referred to in Article 2, the provisions of the present 
_article are to ke applied subject'to the terms of the treaties, conventions, or ' 
navigation acts which determine the „powers and responsibilities of the 

International Commission in respect of works. 

Subject to any special provisions in the said pestle: conyentiong; or. 

navigation acts, which exist or may be concluded: 


> 
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(a) Decisions in regard to'works will le made by the Commission. 

(b) The settlement, under the conditions laid down in Article 22 below, 
of any dispute which may arise as a result of these decisions, may 
always be demanded on the grounds that these decisions are ultra 
vires, or that they ihfringe international conventions governing 
navigable waterways. A request for a settlement under the afore- 
said conditions based on any other grounds can only be put forward 
by the State which is territorially interested. 

The decisions of this Commission shall be in conformity: with the pro- 

visions of the present article. , 

6. Notwithstanding the provisions of paragraph 1 of this article, a riparian 
state may, in the absence of any agreement to the contrary, close a waterway 
wholly or in part to navigation, with the consent of all the riparian states or 
of all the states represénted on the i Commission i in the case of 
navigable waterways referred to in Article 2 

As an exceptional case one of the riparian states of a navigable waterway 
of international concern not.referred to in Article 2 may close the waterway 
to navigation, if the navigation on it is of very small importance, and if the 
state in question can justify its action on the ground of an economic interest 
clearly greater than that of navigation. , In this case the closing to naviga- ` 
tion may only take place after a year’s notice and subject to an appeal on the 
part of any other riparian state under the conditions laid down in Article 22. 
If necessary, the judgment shall prescribe the conditions under which the 
closing to navigation may be carried into effect. . 

7. Should access to the sea be afforded by a navigable waterway of inter- 
. national interest through several branches, all of which are situated in the 
territory of one and the same state, the provisions of paragraphs 1, 2 and 3 
of this article shall apply only to the principal branches deemed necessary 
for providing free access to the sea. 


ARTICLE 11 


If on a waterway of international concern one or more of the riparian - 
states are‘not parties to this statute, the financial obligations undertaken by 
each of the contracting states in pursuance of Article 10 shall not exceed 
those to which they would have been subject if all the riparian states had 
been parties. 

RECO 12. 


` In the absence of contrary stipulations contained in a special agreement or 
treaty, for example, existing conventions concerning customs and police 
measures and sanitary precautions, the administration of navigable water- 
ways of international concern is exercised by each of the riparian states under 
whose sovereignty or authority the navigable waterway is situated. Each 
of such riparian states has, inter alia, the power and duty of publishing 
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regulations for the navigation of such waterway and of seeing to their execc- 

- tion. These regulations must be framed and applied in such a way as to 

_ facilitate the free exercise of navigation under the conditions laid down in 
this statute. 

The rules of procedure dealing with such matters as ascertaining, prosecut- 
ing and punishing navigation offences must be such as to promote as speedy a 

` settlement as possible. 

Nevertheless the contracting states recognize that it is highly desirable 
that the riparian states should come t» an understanding with regard to tke 
administration of the navigable waterway and, in particular, with regard to 
the adoption of navigation regulations of as uniform a character throughout 
the whole course of such navigable waterway as the diversity of local 
circumstances permits. 

Public services of towage or other means of haulage may be established in 
the form of monoplies for the purpose of facilitating the exercise of naviga- 
tion, subject to the unanimous agreement of the riparian states or the states 
represented on the International ‘Commission in the case 9 navigable 
waterways refarréd to in Article 2. 


ARTICLE 13 


Treaties, conventions or agreements in force relating to navigable water- 
ways, concluded by the contracting states before the coming into force »f 
this statute, are not, as a consequence of its coming into force, annals 80 
far as concerns the states signatories to those treaties. 

Nevertheless the contracting states undertake not to apply among ther- 
selves any provisions of such treaties, conventions or agreements which may 
conflict with the rules of the present statute. 


ARTICLE 14 


If any of the special agreements or treaties referred to in’ Article 12 has 
entrusted or shall hereafter entrust certain functions to an internatioral 
commission which includes representatives of states other than the riparian 
states, it shall be the duty of such commission subject to the provisions of 
Article 10, to have exclusive regard tc the interests of navigation, and it shall 
be deemed to be one of the organizations referred to in Article 24 of the Cev- 
enant of the League of Nations. Consequently, it will exchange all usetul 
information directly with the League and its organizations, and will submit 
an‘annual report to the League. 

The powers and duties of the commissions referred to in the preceding 
paragraph shall be laid down in the act of navigation of each navigable 
waterway and shall at least include the following: 
` (a) the commission shall be entitled to draw up such navigation regula- 

-tions as it thinks necessary itself to draw up, and all other naviga- 
` tion regulations shall be communicated to it; 
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(b) it shall indicate to the riparian states the action advisable for the up- 
keep of works and the maintenance of navigability; 

(c) it shall be furnished by each of the riparian states with official infor- 
mation as to all schemes for the improvement of the waterway; 

. (d) it shall be entitled, in cases in which the act of navigation does not 
include a special regulation with regard to the levying of dues, to 
approve of the levying of such dues and charges in accor rdance with 
the provisions of Article 7 of this statute. 


. ARTICLE 15 


This statute does not prescribe the rights and duties of belligerents and 
neutrals in time of war. The statute shall, however, continue in force in 
time of war so far as guch rights and duties permit. 

e 


ARTICLE 16 


This statute does not impose upon a contracting state any obligation con- 
flicting with its rights and duties as a member of the League of Nations. 


ARTICLE 17 


In the absence of any agreement to the contrary to which the state terri- 
torially interested is or ntay be s» party, this statute has no reference to the 
navigation of vessels of war or of vessels performing police or administrative 
functions, or, in general, exercising any kind of publie authority. 


ARTICLE 18 


Each of the contracting states undertakes not to grant either by agreement 
or in any other way, to a non-contracting state, treatment with regard to 
navigation over a navigable waterway of international concern which, as 
between contracting states, would be contrary to the provisions of this 
statute. . 

ARTICLE 19 


The measures of a, general or particular character which a contracting 
state is obliged to take in case of an emergency affecting the safety of the 
state or the vital interests of the country may, in exceptional cases and for a 
period as short as possible, involve a deviation from. the provisions of the 
above articles; it being understood that the principle of the freedom of navi- 
gation and especially communication between the riparian states and the sea, 
must be maintained to the utmost possible extent. 


ARTICLE 20 


This statute does not entail in any way the withdrawal of existing greater 
facilities granted to the free exercise of navigation on any navigable waterway 


of international concern, under conditions consistent with the principle of 
¢ $ 
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E, equality laid down in this statute, as PHE the nationals, the goods and the 
flags of all the contracting states; nor does it entail the prohibition of 'such 
grant of greater Hose in the future. : 


ARTICLE 21 


Ín s with Article 28 (e) of the Covenant of the Dx of Nations, 

-any contracting state which can establish a good case against the application 

of any provision of this statute in some or all of its territory on the ground of 

the grave ecoromic situation arising out of the acts of devastation perpe- 

trated on its soil during the war 1914-1918, shall be deemed to be relieved 

temporarily of the obligations arising from the application of such provision, 

it being understood that the principle of freedom of. navigation must be ob- 
served as far as possible. i . ° ex 
. ARTICLE 22 | 


f Without prejudice to the provisions of paragraph 5 of Article 10, any dis- 
pute between states as to the interpretaticn or application of this-statute 
which is not settled directly between shem ‘shall be brought before the Per- 
manent Court of International Justice, unless under £ special agreement or a 
general arbitretion provision steps are taken for the settlement of the dispute 
.by arbitration or some other means. ; 
Proceedingsare openedi in the manner lard down i in Article 40 of ne Statute 
- of the Permanent Court of International Justice. ` 

* In order to settle such disputes, however, in a friendly way as far as possi- 
ble, the contrasting states undertake before resorting to any judicial proceed- 
ings and witheut prejudice to the powers and right of action of the Council 
‘and of the Assembly to submit such disputes for an opinion.to any body 
` established by the League of Nations as the advisory and technical organi- 
zation of the members of the League in matters of communications and tran- 
sit. In urgert cases a preliminary opinion may recommend temporary 
measures inteaded in particular to restore the facilities for free navigaticn 

which existed before the act or occurrence which gave rise tothe dispute. 


ARTICLE : 23 


A navigable waterway shall not be considered as of international concern 
on the sole ground that it traverses or delimits zones or enclaves, the extent 
and populaticn of which are sniall as compared with those of the territorias 
. which it traverses, and which form detached portions or establishments 

- .belonging to a state other than that to which the said river Penis. with this 
exception, throughout its navigable course. 


ARTICLE 24 


This statute shall not be applicable to a navigable waterway of interna- 
tional concern. which has only two riparian states and which separates, for a 


(0c 
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considerable distance, a contracting state from a non-contracting state whose 
government is not recognized by the former at the time of the signing of this - 
statute, until an agreement has been concluded between them establishing, 
for the. waterway in question, an administrative and customs régime which 
affords suitable safeguards to the contracting state. 


ARTICLE 25 


It, is understood that this statute must not'be interpreted as regulating in 
any way rights and obligations inter se of territories forming part, or placed 
under the protection, of the same sovereign state, whether or not these ter- 
ritories are individually members of the o League of Nations. 


Additional Protocol to the Convention on the Régime of Navigable Witte of 
International Concern 


Barcelona, April 20, 1921 


1. The states signatories of the convention on the Régime of Navigable 
Waterways of Internaticnal Concern, signed at Barcelona 6n the 20th April, 
1921, whose duly authorized representatives have affixed their signatures to 
the present protocol, hereby declare that,in addition to the freedom of com- 
munications which they have conceded by.virtue of the Convention on 
Navigable Waterways considered as of international concern, they further 
concede, on condition of reciprocity, without prejudice to their rights of 
sovereignty, and in time of peace, 

(a) on all navigable waterways, 

(b) on all naturally navigable waterways, 

. which are placed under their sovereignty ór authority, and which, not being 
considered as of internationa: concern, are accessible to ordinary commercial 
navigation to and from the sea, and also in all the ports situated on these 
waterways, perfect equality of treatment for the flags of any state signatory 
of this protocol as regards the transport of imports and exports without 
transhipment. 

At the time of signing, the signatory states must declare whether they ace 
cept the obligation to the full extent indicated under paragraph (a) above, or 
only to the more limited extent defined by paragraph (b). 

It is understood that states which have accepted paragraph (a) are not 
. bound as regards those which have accepted paragraph (b), except under the 
conditions resulting from the latter paragraph. 

It is also understood that those states which possess a large number of 
ports (situated on navigable waterways) which have hitherto remained closed 
to international commerce, may, at the time of the signing of the present 
protocol, exclude from its application one or more of the navigable waterways 
referred to above. 

The signatory states may declare that their acceptance of the present pro- 
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tocol does not include any or all of the colonies, overseas possessions or pro- 
tectorates under their sovereignty or authority, and they may subsequently 
. adhere separately on behalf of any colony, overseas possession or protectorate 
so excluded in their declaration. They may also denounce the protocol 
separately in accordance with its prov-sions in respect of any colony, overseas 
possession or protectorate under their sovereignty or authority. 

The present protocol shall be ratified. Each Power shall send its ratiü- 
cation to the Secretary-General of tke League of Nations, who shall cause 
notice óf such ratification to be given to all the other signatory Powers; these 
ratifications shall be SER. in the archives of the meenrearia’ of the League 
` of Nations. . 

The present protocol shall 3 remain open for the signature or adherence of 
the states which have signed the above-mentioned convention or have given 
their adherence to it. "E 

It shall come into, force after the Becrstary-General of the League of Na- 
tions has received the ratification of two states; provided, however, that the ~ 
said convention has come into force ky zhat time., 

It may be denounced at-any time after the expiration of a period of two 
years dating from the time of the reception by the Secretary-General of tke 
League of Nations of the ratification of the denouncing state. The denunci- 
ation shall not take effect until one year, after it has been received by tke 
- Secretary-General of the League of Nations. A denunciation of the Con- 
vention on the Régime of Navigable Waterwzys of International Concern 
*shall be considered as including a denunriatior of the present protocol. 


NerEe 

Ratificatiors deposited 
British Empire*..:........-.-0..2--5 
New Zealand............ rapt Bahia Aug. 2, 1922 
Indis. oss mE ERA d 
Albania. lscixzsewetikerserresges. Oct. 18, 1921 
Bulgaria... .. Tp . July 11, 1922 
Denmark........ 0.0.0.0. usse .. Nov. 13, 1922 
Finland. ........... a futsin awe . Jan. 29, 1923 
Italy ir nues UR Memes -Aug. 5, 1922 
NOIWAy..:o vem er Rx EE Sept. 4, 1923 


* Deemed to apply to Newfoundland, but rot to Caneda, South Africa or Australia. i 
Accessions | 
' (To the full extent indicated in paragraph (aj of the Additional Protocol.) 
Newfoundland, Bahamas, Barbados, British Guiana, Jamaica (including: 
Turks and Caicos Islands and Cayman Islands}, Leeward Islands, Trinidad 


and Tobago, Windward Islands (Greneda, St. Luda, St. Vincent), Gibraltar, 
` Malta, Copris; Gambia Colony and Papectorate Sierra Leone colony and 
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Protectorate, Nigeria Colony and Protectorate, Gold Coast, Ashanti and 
Northern Territories of the Gold Coast, Kenya Colony and Protectorate, 
Uganda Protectorate, Zanzibar, St. Helena, Ceylon, Mauritius, Seychelles, 
Hong Kong, Straits Settlements, Fiji, Gilbert and Ellice Islands, British 
Solomon Island, Tonga Islands.—August 2, 1922. 
Federated Malay States and Unfederated Malay States.—September 2, 
1923. i 
Siam.—Nov. 29, 1923. 
(To the limited extent defined by paragraph (b) of the Additional Proto- 
col.) 
: Nyasaland Protectorate and Tanganyika Territory. — August 2, 1922. 
Roumania.—June 19, 1923. 


Palestine * (territory under British mandate): ;—Jan. 24, 1924. 


DECLARATION RECOGNIZING THE RIGHT TO A FLAG OF STATES HAVING NO 
SEA COAST! 


Signed at Barcelona, April 20, 1921" 


The undersigned, duly authorized for the purpose, declare that the states 
which they represent recognize the flag’ flown by the vessels of any state 
having no sea-coast which'are registered at some one specified place situated 
in its territory; such place shall serve as the port of registry of such vessels. _ 

Barcelona, the 20th April, 1921, done in a single copy of which the English 
and French texts shall be authentic. 

B. FERNÁNDEZ Y Mepa (Uruguay) 


P. Scassi (Greece) 
Morra a (Switzerland) 
EvEgNOR HAZERA (Panama) 
Triron MELEAN (Bolivia) 
GERMAIN ALBAT (Latvia) 
N. Gánvzz 8 (Guatemala) ` 
JOSEPH WIELOVIEYSKI (Poland) 
Lusin BOCHKOFF (Bulgaria) 
REINHARDT (Austria) 
FREDRIK HANSEN (Sweden) 
XAVIER NEUJEAN (Belgium) 
MAURICE SIBILLE (France) 

, Ovane Yone-Pao (China) 
VAN PANRUYS (Netherlands) 
E. ORTUÑO (Spain) 


* Information not available as to ‘whether accession is under paragraph (a) or (b) of the 
Additional Protocol.—Ep. 

1 British Treaty Series No. 29 (1923), [Cmd. 1994]. 

? For ratifications and accessions, see note at end of declaration, p. 168, 
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V. SIDZIKAUSKAS 
Hussein KHAN ALAI. 
A. Hornck-CorpiNG 
. MANUEL Rivas VicuNa 
. Paoto’BienaMI ^|. 
A. FREIRE D'ÁNDRADE 
A. Trusic -Pavicic 
Ina. Bonu$nav MÖLLER 
FRIDTJOF NANSEN 
H. LLEWELLYN SMITH 
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(Litauania) 
(Fersia) 
(Denmark). 
(Chile) 
(Taly) 
(Fortugal) : 
+ (Serb- -Croat-Slovene Kingdom) 
(Gzechoslovakian Republic) 
(Norway) 
(Eritish Empire) 


Subject to the declaration inserted in the procis-verbal of the meeting of. 
the 19th April, 1921, as to the British Dominions which have not 


* The text of ;he declaration reads as s follows: — 


. been represented at the Barcelon\ Conference.—H. Lt. S.* 


^. H. LLEWELLYN SMITH, (New Zéaland) 
L. J. Kerspaw (India) 
C. R. Pusta (Esthonia) 
Fan S. Noii (Albania) 
M. MATSUDA (Japan) 
Nore 
TD . Ratifications. deposited , 
; British Empire..2............ n : 
New Zealand. ;......:..7...uuuuu. Oct. 9, 1922 
India.. s.. E awn 
Albanias de r onean ne ae ate ie Oct. 18, 1921. 
Bulgarias, osoite reten god ue a ea July 11, 1922 
Denmark oo e AE dae Nov. 13, 1922 
NOrWAY oaaae orar ene Sept. 4, 1923 
f Accessions pov PEN 
Finland.......... CICER COE Sept. 22, 1922- 
: Canada. .... i... SE TR P^ iege i 
: Australias ci v Lco ete DEL IM Oct. 31, 1922 
South Africa........... SQUE HM ERST : j 


* At the time of signing this conyention, and as representative of the British Empire, I 
declare that my signature is riot binding upon the Brit.sh Dominions of Canada, Australia 
and South Africa, which are individual members of the Lezgue of Nations and have not sent 


representatives to this conference. 


The right of each cf these three Dominions to sign the 


convention, or to accede to it at a later date, is reserved, it being understood that, if they do 
not sign or accede to it, they shall not be entitled to benefit by the convention. 

“I also reserve the right to declare, at the time of*rat:fication, whether the ratification 
includes the Dcminion of Newfoundland. If it is nct included in the ratification, the 
Dominion of Newfoundland will not be entitled to benefit by the convention.” . 


t 
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TREATY BETWEEN THE UNITED STATES OF AMERICA AND SIAM PROVIDING 
FOR THE EXTRADITION OF FUGITIVES FROM JUSTICE! 


l Signed at pigeon December 80, 1922; ratifications exchanged at Bangkok, 
* March 24, 1924 


The United States of America and Siam, desiring to promote the cause of 
justice. have resolved to conclude a treaty for the extradition of fugitives 
from justice, between the two countries, and have “appointed for that purpose 
the following plenipotentiaries: 

The President: Edward E. Brodie, Envoy Extraordinary and Minister 

Plenipotentiary of the United States to Siam, and - 
His Majesty the King: His Royal Highness Prince Devawongse Vanes 
Minister for Foreign Affairs, 

Who, after having communicated to each other their respective full pow- 
ers, fourd to be in good and due form, have agreed upon and concluded the 
following articles: 

ARTICLE I 


It is agreed that the, Government of the United States ‘and the Govern-: 
ment of Siam shall, upon requisition duly made as herein provided, deliver up 
to justice any person, over whom they respectively exercise jurisdiction who 
may be charged with, or mày havesbeen convicted of, any of the crimes speci- 
fied in Article II of the present treaty committed within the jurisdiction of 
one of the high contracting parties, and who shall seek an asylum òr shall be, 
found witnin the territories of the other; provided that such surrender shall 
take place only upon such evidence of criminality, as according to the laws of 
the place where the fugitive or person so charged shall be found, would jus- 
tify his apprehension and commitment IE trial if the crime or offense had 
_ been there committed. 

: ARTICLE IT 


Persons shall be delivered up according to the provisions of the present 
treaty, who shall have been charged with or convicted of any of the following 
crimes: 

1. Murder, comprehending the crimes designated by itis terms parricide, 
assassination, manslaughter, when voluntary, poisoning, or infanticide. 

2. The attempt to commit murder. 

3. Rape, ee carnal knowledge of children under the age of twelve 
years. 

4, Abduction or detention of women or eis for immoral is 

5. Bigamy. i 

6. Arson. 

7. Wilful snd unlawful latna or obstruction of railroads which en- 
dangers human life. 


` 10, S, Treaty Series, No. 681. 
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8. Crimes committed at sea: 

(a) Piracy, as commonly known and defined by the law of nations, 
or by statute; i 

(b) Wrongfully sinking or destroying a vessel at sea or ettempting 
to do so; 

(c) Mutiny or conspiracy by two or more ee of the crew or 
other persons on board of a vessel on the high seas, for the purpose of 
rebelling against the ‘authority-of the captain or commander of such 
vessel, or by fraud or violence taking possession of such vessel; 

(d) Assault on board ship upon the hizh seas with intent 70 do bodily 
harm. 

9. Burglary, defined to be the act of breaking into and entering the house 
of another in the night time with intent t2 commit a felony therein. 

10. The act of breaking into and entering the offices of the government and 
public authorities, or the officés of banks, banking houses, savings banks, 
trust companies, insurance and other companies, or other tuildings not 
dwellings with intent to commit a felony therein. 

11. Robbery, defined to be the act of feloniously and forcibly taking from 
the person of another goods or money by violence or'by puttinz him in 1 fear. 

12. Forgery or the utterance of forged papers. 

13. -The forgery or falsification of the official acts of the government or 

public authority, including courts of just: ce, or the uttering of fraudulent use 
of any of the same. 
* 14. The fabrication of counterfeit money, whether coin or paper, counter- 
feit titles or coupons of public debt, created by national, state, provincial, 
territorial, local or municipal governments, bank notes or othzr instruments 
of public credit, counterfeit seals, stam s, dies and niarks of state or public’ 
administrations, and the utterance, circulation or fraudulent use e of the above 
mentioned objects. 

15. Embezzlement or criminal malversation committed within the juris- 
diction of one or the other party by public officers or depositaries, where the 
amount embezzled exceeds two hundred dollars or Siamese equivalent. 

16. Embezzlement by any person or persons hired, salaried or employed, ` 
to the detriment of their employers or »rincipals, when the crime or offense is: 
punishable by imprisonment or other corporal punishment by the laws of 
both countries, and where the amount 2mbezzled exceeds twc hundred dollars 
or Siamese equivalent. ; 

17. Kidnapping of minors or adults, defined to be the abduction or deten- 
tion of a person or persons, in order to exact money from them, their families, 
or any other person or persons, or for any other unlawful end. : 

18. Larceny, defined to be the theft of effects, personal property, or money, 
of the value of twenty-five dollars or more, or Siamese equivalent. 

19. Obtaining money, valuable securities or other prop2rty by false pre- 
tences or receiving any money, valuable securities or other property knowing 
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the same to have been unlawfully obtained, where the amount of money or 
the value of the property so obtained or received exceeds two. hundred dollars _ 
or Siamese equivalent. |: . 

20. Perjury or subornation of perjury. 

21. Fraud or breach of trust by a bailee, banker, agent, factor, trustee, 
executor, administrator, guardian, director or officer of any company or cor- 
poration, or by anyone in any fiduciary position, where the amount of money 
or the value of the property misappropriated. exceéds two hundred dollars or 
Siamese equivalent. 

22. Crimes and offenses against the laws of both countries for the suppres- 
sion of slavery and slave trading. 

23. Wilful desertion or wilful non-support of minor or dependent children. 

24. Extradition shall also take place for participation in any of the crimes 
before mentioned as an*accessory before or after the fact; provided such 
participation be punishable by imprisonment ‘by the laws of both the high 
contracting parties. " 

ARTICLE III 


The provisions of the present treaty shall not import a claim of extradition 
for any erime or offense of a political character, nor for acts connected with 
such erimes or offenses; and no person surrendered by or to either of the high 
contracting parties in virtue of thig treaty shall be tried.or punished for a 
political crime or offense. When the offense charged comprises the act 
either of murder or assassination or of poisoning, either consummated or . 
attempted, the fact that the offense was committed or attempted against the 
life of the sovereign or head of a foreign state or against the life of any mem- 
ber cf his family, shall not be deemed sufficient to sustain that such crime or 
offense was of a political character; or was an act connected with crimes or 
offenses of a political character. 


ARTICLE IV 


No person shall be tried for any crime or offense other than that for which 
he was surrendered. 
ARTICLE V 


A fugitive criminal shall not be surrendered under the provisions hereof, 
when, from lapse of time or other lawful cause, according to the laws of the 
place within the jurisdiction of which the crime was committed, the criminal 
is exempt from prosecution or punishment for the offense for which the sur-. 
render is asked. 

. ARTICLE VI 


If a fugitive criminal whose surrender may be claimed pursuant to the 
stipulations hereof, be actually under prosecution, out on bail or in custody, ° 
for a crime or offense committed in the country where he has sought asylum, 
or shall have been convicted thereof, his extradition may be deferred until 


extradition. 
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such proceedings be determined, “and until he shall Kise been set at liberty 


in due course of law. 


coe Vil 
If a fugitive criminal claimed by one of tke parties hereto, ‘shall’ be also: 


* claimed by one or more powers pursuant ta treaty provisions,.on account of 


crimes committed within their jurisdiction, such criminal shall be delivered 
to that state whose demand i is first received. 


s ARrTIcCLE. VIIL 


Under the züpulstione of this treaty, neither of the high óntenting par- 
ties shall be bound to deliver up its own citizens. 


ARTICLE IX 


The expénse of arrest, detention, éxamination aad transportation ‘of the ` 
accused shall be paid by the government which has dia the demand for 


. ARTICLE xX 


Everything found in the possession of the fugitive criminal at the time of 
his arrest, whether being the proceeds of the crime or offense, or which may 
be material as evidence in making proof of the crime, shall so far as practica- 
ble, according to the laws of either of thë high contracting partiés, be deliv- - 


` ered up with his person at the time of surrender. Nevertheless, the rights of 


a third party with PERS to the articles referred to shall be duly respected. 


ARTICLE XI 


The stipulations of the present treaty. shall be ne to all territory 
wherever situated, belonging to either of the high.contracting parties or in. 
the occupancy and under the control of either of them, mimg such occupancy 
or control. ` 

Requisizions for the surrender of fugitives from justice shall ‘Be made by : 
the respective diplomatic agents of the high contracting parties. In the 
event, of the absence of such agents from the country of its seat of govern- 
ment, or where extradition is sought from térritory included in the preceding . 
paragraphs, other than the United States or Siam, requisitions may be made. 
by superior consular officers. It shall be competent for such diplomstie or 


' superior consular officers to ask and obtain a mandate or preliminary war- : 


rant of arrest for the person whose surrender is sought, whereupon the judges 
and magistrates of the two governments shall respectively have power and 


‘authority, upon complaint made undez oatli, to issue a Warrant for the ap- 


prehension of the person charged, in order that he or she may be brought 


‘before such judge or magistrate, that the evidence of criminality may be 


heard and considered and if; on such bearing, the evidence be deemed suffi- * 
cient to sustain the charge, it- shall be the duty of the examining judge or 


` 
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magistrate to certify it to the proper executive authority, that a warrant may 
issue for the surrender of the fugitive. 

In case of urgency, the application for arrest and detention may be ad- 
dressed directly to the competent magistrate in conformity to the statutes in 
force. 

The person provisionally arrested shall be released, unless within two 
months from the date of arrest in Siam, or from the date of commitment in 
the United States, the formal requisition for surrehder with the documentary 
proofs hereinafter prescribed be made as aforesaid by the diplomatic agent 
of the demanding government or, in his absence, by a consular officer thereof. 

If the fugitive criminal shall have been convicted of the crime for which 
his surrender is asked, a copy of the sentence of the court before which such 
conviction took place, duly authenticated, shall be produced. . If, however, 
the fugitive is merely charged with exime, a duly authenticated copy of the 
warrant of arrest in the country where the crime was committed, and of the 
depositions upon which such warrant may have been issued, shall be pro- 
duced, with such other evidence or proof as may be deemed competent in the 
case. 

? AnrICLE XII 


In every case of a request made by either of the high contracting parties 
for the arrest, detention or extradjtion of fugitive criminals, the appropriate 
legal officers of the country where the proceedings of extradition are had, 
shall assist the officers of the government demanding the extradition before 
the respective judges and magistrates; by every legal means within their 
power; and no claim whatéver for compensation for any of the services so 
rendered shall be made against the government demanding the extradition; 
provided, however, that any officer or officers of the surrendering govern- 
ment sc giving assistance, who shall, in the usual course of their duty, receive 
no salazy or compensation other than specific fees for services performed, 
shall be entitled to receive from the government demanding the extradition 
the customary fees for the acts or services performed by them, in the same 
manner and to the same amount as though such acts or services had been 
performed in ordinary criminal proceedings under the laws of the county of 


. which they are officers. 
ARTICLE XIII: 


The present treaty shall be ratified by:the high contracting parties in ac- 
cordance with their respective constitutional methods and shall take effect 
on the date of the exchange of ratifications which shall take place at-Bangkok 


as soon as possible. 
Agticte XIV 


The present treaty shall remain in force for a period of ten years, and in 
case neither of the high contracting parties shall have given notice one year 
before the expiration of that period of its intention to terminate the treaty, 
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it shall continue in force until the expiration of one year from the date on 
which such notice of termination shall be given by either of the high contracs- 
ing parties. 

In witness yhes the above named plenipotentiaries have signed the 
present treaty and have hereunto affixed their seals. 

Done in duplicate at Bangkok this Maret day of December, nineteen 
‘hundred and twenty-two. : 


[sax] Toyin E. ee 
[SEAL] DEVAWONGSE. 


TREATY AND ADDITIONAL ARTICLE BETWEEN THE ‘UNITED STATES OF 
AMERICA AND THE UNITED STATES OF VENEZUELA PROVIDING FOR THE ' 
EXTRADITION OF FUGITIVES FROM JUSTICE? . 


Signed at Caracas, January 19 dnd 21,1 922; ratifications exchanged at Caracas, " 


April 14, 1928. 


The United States of America and the United States of Venezuela, desiring 
to: strengthen their reciprocal relations, to facilitate the course of punitive 
justice and to limit the crimes which may be committed in their respective 
territories; to prevent the impunity which would result from the escape .of ' 
guilty persons and of their asylum in the territory of one or the other nation, 
have. resolved to conclude a treaty for the extradition of the accused as well 
As of those who have been sentenced, and have appointed for that purpose 
‘the following plenipotentiaries: . 

The President of the United States of Ariana. John Campbell White, 
Chargé d'Affaires ad interim of the United States of America to Vene- 
'zuela, and 

` The Provisional President of the United States of Ferida, Doctor Podio 
Itriago Chacín, Minister of Foreign Affairs of the United States of 
Venezuela; 

Who, after having exchanged their full powers, found i in good and due 

form, have agreed upon the following articles: ` l 


i /; ARTICLE I 


The Government of the United States of Ana and the Government of 
the United States of Venezuela agree to deliver up to justice, by mears of 
requisition duly made as herein provided, any person.who may be charged 
with or may have been convicted of any of the crimes committed withir the 
jurisdiction of one of the contracting parties and specified in Article II of this 
convention, while said person was actually within such jurisdiction when the 
crime was committed, and who shall seek an asylum or who shall be found 
within Mio territories of the other. Such surrender shall take place only upon 


da 1U. S. Treaty M No. 675. 


^ 
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such evidence of guilt as, according to the laws of the country in which the 
fugitive or accused shall be found, would justify his detention and commit- 
ment for trial if tie crime. or offense had been committed there. 


- ARTICLE II 


In accordance with the provisions of this convention, the persons shall be 
delivered who shall have been charged with or convicted of any of the follow- 
ing crimes: . 

1. Murder, comprehending the crimes designated by the: terms of parri- 
cide, assassination, manslaughter, when voluntary; poisoning or infanticide. 

2. The attempt to commit murder. 

3. Rape, abortion, carnal knowledge of children ünder the age of twelve 
years: 

4. Bigamy. ; Ps 

5. Arson. t 

6. Willful and unlawful destruction or obstruction of railroads, which 
endangers human life. 

7. Crimes committed at sea: . 

(a) Piracy, as eommonly known and defined by the law of nations, 
or by statute; 
(b) Wrongfully sinking or r destroying a vessel aie sea or attempting ta 
do so. 
. (e) Mutiny or conspiracy by two or more saber of thé crew or 
`, other persons on board of a vessel on the high seas, for the purpose of 
rebelling against the authority of the captain or commander of such, 
vessel or by fraud or violence taking possession of such vessel; 
(d) Assault on board ships upon the high seas with intent to do. 
bodily harm. 

- 8. Burglary, defined to be the act of breaking into and entering the house 

of another in the night time with intent to commit a felony therein. 

9. The act of breaking into and entering into the offices of the government 
and public authorities, or the offices of banks, banking houses, saving banks, 
trust companies, insurance companies, or other buildings not dwellings with 
`- intent to commit a felony therein.’ 

10. Robbery, defined to be the act of feloniously and forcibly taking from 
the person of another, goods or money by violence or by putting him in fear, 

11. Forgery or the utterance of forged papers, or illegal sale of documents 
belonging to the national archives, 

12. The forgery or falsification of the official acts of the government or 
public authority, inchs courts of justice, or the Menag or fraudulent. use 
of the same. d 

13. The fabrication of counterfeit money, whether coin or paper, counter- 
feit titles or coupons of public debt, created by national, state, provincial, 
territorial, local or municipal governments, banknotes or other instruments 


, 
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of publie credit, counterfeit seals, stamps, dies and marks of state or public 
administrations, and the utterance, circulation, or fraudulent use of tke 
above mentioned objects. 

14. Embezz ement or criminal malversation committed within the juris- 
diction of one of the parties by public officers or depositaries, where tke 
amount embezzled exceeds.200 dollars in the United States of America cr 
B. 1.000 in the United. States of Venezuela. 

15. Embezzlement by ary person or persons hired, salaried or employed, 
to the detriment of their employers or principals, when the crime or offense 
is punishable by imprisonment or other corporal punishment by the laws of 
both countries, and where the amount embezzled exceeds 200 dollars in tke 
United States of America or B. 1.000 in the United States of Venezuela. 

16. Kidnapping of minors or adults, defined to be the abduction or deter- 
tion of a person or persons, in order to exact monty from them or ther 
families, or for any other unlawful end. - 

17. Larceny, defined to be the theft of effects, personal property, or money, 
of the value of 50 dollars or B. 250 or more, accordingly. 

18. Obtaining maqney, valuable securities or other property by false pre- 
tenses or.receiving any money, valuable securities or ether property knowing 
the same to have been unlawfully obtained, where the amount of money cr 
the value of the property so obtained or received exceeds 200 dollars in tke 
- United States of America or B. 1.000 in tite United States of Venezuela. 

19. Perjury or subornation of perjury. 

-. 20. Fraud or breach of trust by a bailee, banker, agent, factor, trustee, 
executor, administrator, guardian, director, or officer of any company cr 
corporation, or by any one in any fiduciary position, where the amount cf 
money or the value of the property misappropriated exceeds 200 dollars in 
the United States of America or B. 1.000 in the United States of Venezuels. 

21. The extradition is also to take place for participation in any of tke 
aforesaid erimss as an accessory before or after the fact, provided such 
participation be punishable by imprisonment by the laws of both contracting 
parties. 

AnTIOLE III 


'The provisions of this convention shall not import claim of extradition fcr 
any crime or offense of a political character, nor for acts connected with such 
crimes or offenses; and no person surrendered by or to either of the contract - 
ing parties in virtue of this convention shall be tried or punished for a polit- 
cal crime or ofense. When the offense charged comprises the act either cf 

_ murder or assassination or of poisoning, either consummated or attem»tec, 
the fact that the offense was committed or attempted against the life of the 
sovereign or head of a foreign state or against-the life of any member of his 
family, shall not be deemed sufficient to sustain that such a crime or offense 
was of & political character, or was an act connected with crimes or offenses 
of a political : character. í 
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 AmmcuE IV 


‘In view of the abolition of capital punishment and of imprisonment for 
life by constitutional provision in Venezuela, the contracting parties reserve 
the right to decline to grant extradition for crimes punishable by. death and 


` life imprisonment. Nevertheless, the executive authority of each of the 


contracting parties shall have the power to grant extradition for such crimes 
upon the receipt of satisfactory assurances that,in case of conviction the 
death penalty or imprisonment for life will'not be inflicted. 


ARTICLE V 


A fugitive criminal shall not be surrendered under the provisions hereof, 
when, from lapse of time or other lawful cause, according to the laws of the 
country within the jurisdiction of which the crime was committed, the crimi- 
nal is exempt from prosecution’ or punishment for the offense for which the 
surrender is asked. 

| Articty VI 


If a fugitive criminal whose surrender may be claimed ‘pursuant to the 
stipulations hereof shal} be at the time of the request for the extradition 
under prosecution, either at liberty out on bail or in custody, for any crime 
or offense committed in the country where he has sought asylum, or shall - 
have been convicted thereof, his extradition may be deferred until such pro- 
ceedings be determined, and until he shall have been set at liberty in due 
course.of law. - 

Keres vir 


If a fugitive criminal claimed by one of the parties hereto shall be also 
claimed by one or more powers pursuant to treaty provisions, on account 
of crimes committed within their jurisdiction, such eriminal shall be denver’ 


to that state whose demand is first received. 


Articus VIII: 


Under the stipulations of this convention, vistas of the Sabai par- 
ties shall be bound to deliver up its own citizens. 


ARTICLE IX 


The expense of the arrest, detention, examination, and transportation of 
the accused shall be paid by the government which has preferred the demand 
for extradition. 

ARTICLE x 


Everything found in the possession of the fugitive onis at the time of 


- his arrest, whether being the proceeds of the crime or offense, or which may: 


ae 


be material as evidence in making proof of the erime, shall, so far as practic- 
able aecording to the laws of either of the contracting parties be delivered up 
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with his.person at the time of the surrender. Nevertheless, the rights of a s 
third party with regard to the articles aforesaid shall be ony respected. 


ARTICLE XI 


The stipulations of this convention shall be applicable to all territoriss . 
wherever situated, belonging to either of the contracting parties or under the 
jurisdiction or control of either of them. 

Applieations for the surfender.of fugitives shall be made by. the respective 
diplomatic agents of the contracting parties. In case of the absence of such 
agents from the countty or its seat of government, or where extradition is 
sought from territory included in the preceding paragraph other than the - 
United States, application may be made by superior consular officers. 

It shall be competent for such diplomatie or superior consular officers to 
ask and obtain the preliminary arresj of the perso& whose surrender is re- 
quested, before the government of whom such request is made. The judi- 
cial functionaries shall prescribe the method of complying with the legal 
formalities of the country of which the extradition is requested. 

If the fugitive criminal shall have been convicted of the crime for vide 
his surrender is asked, a copy of the sentence of the-court before which such 
conviction tock place, duly authenticated, shall be produced. If, however, 
the fugitive is merely charged with crime, a duly authenticated copy of the 
warrant of arrest in the country where tHe crime was committed, and of the, 
depositions upon which such warrant may have been issued, shall: be pro- 
duced, with such other evidence or proof as may be deemed competent in the 
case. > ~ 

' Armo XII 


If when a person accused shall have been arrested in virtue of the mandate 
or preliminary warrant of arrest, issued by the competent authority as pro- 
vided in Article XI hereof, and been brought before a judge or a magistrate 
to the end that the evidence of his or her guilt may be heard and examined as 
hereinbefore provided, it shall appear that the mandate or preliminary war- 
rant of arrest has been issued in pursuance of a request or declaration re- 
ceived by telegraph from the government asking for the extradition, it shall 
be competent to hold the accused for a period not,exceeding two months, so 


. that the demanding government may have opportunity to lay before such 


judge or magistrate legal evidence of the guilt of the accused, and if at the 
expiration of said period of two months such legal evidence shall not have 
been produced before such judge or magistrate, the person arrested shall be 


. released, provided that the examination of the charges preferred against such 


socks person shall not be actually going on. 
Artioye XIÍI 


In every case of a request made by either of the two contracting parties for 
the arrest, desention or extradition of fugitive criminals, the legal officers or 


f 
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fiscal ministry of the ċountry where the proceedings of extradition are had, 
shall assist the officers of the government demanding the extradition before 
the respective judges and magistrates, by every legal means within their or 
its power; and no claim whatsoever for compensation for any of the services 
so rendered shall be made. against the government demanding the extradi- 
tion, provided, however, that any officer or officérs of the surrendering gov- 
ernment ‘so giving assistance who shall, in the usual course of their duty, 
receive no salary or compensation other than specific fees for services per- 
formed, shall be entitled: to receive from the government demanding the 
extracition the customary fees for the acts or services performed by them, in 
the same manner and to the same amount as though such acts or services had 
been performed in ordinary criminal proceedings under the laws of the coun- 
try of which they are officers. 


Eo 
r 


Astok XIV. 


No person shall be tried for any crime or offense other than that for which 
he was surrendered. : 


. ARTICLE XV 


This convention shall take effect from the day of the exchange of the ratifi- 
cations thereof; but either contracting party may at any time terminate the 
same on giving to the other six months’ notice of its intention to do so. 

The ratifications of the present convention shall be exchanged at Caracas : 
` as soon as possible. : 

In witness whereof the respective pledrsatantdarios have signed the above 
articles, and have hereunto affixed their seals. 

Donein duplicate, i in Caracas, this Bipeteenen day of January one thousand 
nine hundred and twenty-two. 

TE Joun CAMPBELL WHITE. 


[seat] P. Irrraco CaHactn. 
) 


' The undersigned, John Campbell White, Chargé d'Affaires ad interim of 
The United States of America to Venezuela, and Dr. Pedro Itriago Chacfn, 
Minister of Foreign Affairs of The United States of: Venezuela, have agreed 
upon the following additional article to the. treaty of extradition signed by 
the afcresaid on the nineteenth instant: 

It'is agreed that all differences between the contracting parties relating to 
the-interpretation or execution of this treaty shall be decided by arbitration. 

In witness whereof they have signed the above article, and have hereunto 
affixed their seals. 

Done in duplicate, in Caracas, this twenty first day of January one thou- 
sand nine hundred and. twenty-two. E . 

[sean] JoBN CAMPBELL WHITE. 
[sear] P. Irriaco Cnmacíw. 
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EXTRADITION TREATY BETWEEN THE UNITED STATES OF AMERICA AND 
BULGARIA! 


Signed at Sofia, M ay, 19, 1924; ratifications exchanged, at Sofia, June 24, 1924 


The United States of America and Bulgaria desiring to promote the 
cause of justice, have resolved to conclude a treaty for the extradition of 
fugitives from justice between the two countries and have appointed for 
that purpose the following plenipotentiaries: 

The President of the United States of America, ` i 

Charles S. Wilson, Envoy Extraordinary and Minister Plenipotentiary of 
the United States of America to Bulgaria, and 
. His Majesty, the King of the Bulgarians, 

Christo Kalfoff, Minister for Foreign Affairs and Worship of Bulgaria. 

Who, after having communicated to each other their respective full 
powers, found to be in good and due form, have agreed npon and concluded 


the following: articles: ° 


ARTICLE Í , i . 


Tt is agreed that the Government of the United States and the Govern- 
ment of Bulgaria shall, upon requisition duly made as herein provided, 
deliver up to justice any person, who may be charged with, or may have been 
convicted of, any of the crimes specified in Article II of the present treaty 
committed within the jurisdiction of one of the high contracting parties, 
and who shall seek an asylum or shall be found within the territories of the 
other; provided that such surrénder shall take place only. upon such evi- 
dence of criminality, as according to the laws of the placé where the fugitive 
or person so charged shall be found; would justify his apprehension and 
commitment for trial if thes crime or offense had been there committed. | 

i ARTICLE II. 

Persons shall be delivered up according to the provisions of the present 
treaty, who shall have been charged with or convicted of any of the following 
crimes: 

1. Murder, comprehending the crimes designated by the terms parri- 
` eide, assassination, manslaughter when voluntary, poisoning or infanticide. 

2. The attempt to commit murder. 

8. Rape, abortion, carnal knowledge of children ünder the age of twelve 
years: 

1U, S. Treaty Series, No. 687. 
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4, Abduction or detention of women or girls for immoral purposes. 

5. Bigamy. 

6. Arson. 

7. ‘Wilful and unlawful destruction or T PR of railroads which 
endangers human life.. 

8. Crimes committed at sea: 

(a) Piracy, as commonly known and defined by the law of nations, or by 
statute; 

(b) Wrongfully sinking or destroyihg & vessel at sea or Bdenpecg to 
doso; ` 

(c) Mutiny or conspiracy by two or more members of the crew or other 
persons on board of a vessel on the high seas, for the purpose of rebelling 
against the’ authority of the captain or commandes of such vessel, or by 
fraud or violence taking possesgion of Such vessel; 

(d) Assault on board ship upon the high seas with intent to do bodily 
harm. 

9. Burglary, defined to be the act of breaking into and entering the 
house of another in the night time with intent to commit a felony therein. 

10. The act of breaking into and entering the offices of the government 
and public authorities, or the offices of banks, banking houses, savings. 
banks, trust.companies, insurance and other companies, or other buildings 
not dwellings with intent to commit a felony therein. 

. li. Robbery, defined to be the act of feloniously and forcibly taking 
from the person of another goods or money by violence or by putting him 
in fear. 

12. Forgery or the utterance of forged papers. 

13. The forgery or falsification of the official acts of the government or 
public authority, including courts of justice, or the uttering or fraudulent - 
use of any of the same. 

14. The fabrication of counterfeit money, whether coin or paper, counter- - 
. feit titles or coupons of public debt, created by national, state, provincial, 
territorial, local cr municipal governments, bank notes or other instru- 
ments of public credit, counterfeit seals, stamps, dies and marks of State 
or public administrations, and the utterance, circulation or fraudulent use 
of the above mentioned objects. 

15. Embezzlement or criminal malversation committed within the 
jurisdiction of one or the other party by public officers or depositaries, where 
the amount embezzled exceeds one hundred dollars or Bulgarian equivalent 

. 16. Embezzlement by any person or persons hired, salaried or employed, 
to the detriment of their employers or principals, when the crime or offense is 

punishable by imprisonment or other eorporál punishment, by the laws of 
both countries, and where the ‘amount embezzled exceeds one hundred dol- 
lars or Bulgarian equivalent. 
` 17. Kidnapping of minors or adults, defined to be the abduction or deten- 
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tion of a person or persons, in order to exact money from them, their families 
or any other person or persons, or for any other unlawful end. | 

18. Larceny, defined to be the theft of effects, personal property, or 
money, of the value of twenty-five dollars or more, or Bulgarian equivalent. 

19. Obtaining money, valuable securities or other property, by false pre- 
tences or receiving any money, valuable securities or other property knowing 
the same.to have been unlawfully obtained, where the amount of money or 
the value of the property so obtained or received exceeds one hundred dollars 
or Bulgarian equivalent. ` ^ 

20. Perjury or subornation of perjury. 

21. Fraud or breach of trust by a bailee, banker, agent, factor, trustee, 
executor, administrator, guardian, director or officer of any company or 
eorporation, or by any one in any fiduciary position, where the amount of 
money or the value of "the property snisappropriated exceeds one hundred 
dollars or Bulgarian equivalent. 

22. Crimes and offenses against the laws of both countries for the sup- 
pression of slavery and slave trading. l 

23. Wilful desertion or wilful non-support of minor or dependent children. 

24. Extradition shall'also take place for participation in any of the crimes 
before mentioned as an accessory before or after the fact; provided such par- 
ticipation be punishable by imprisonment by the laws of both the high 
conac parties. 


ARTICLE II A 


The provisions of the present treaty shall not import a claim of extradition 
for any crime or offense of & political character, nor for acts connected with 
such crimes or offenses; and no person surrendered by or to either of the 
high contracting parties in virtue of this treaty shall be tried or punished for 
a political crime or offense. When the offense charged comprises the act 
either of murder or assassination or of poisoning, either consummated or 
attempted, the fact that the offense was committed or attempted against 
the life of the sovereign or head of a foreign state or against the life of any 
member of his family, shall not be deemed sufficient to sustain that such 
‘crime or offense was of a political character; or was an act connected with 
crimes or offenses of a political character. , 


l ARrTIcLE IV | 
No person shall be tried for any crime or offense other than that for 
which he was surrendered. 
. ARTICLE V 


A fugitive criminal shall not, be surrendered under the provisions hereof, 
when, from lapse of time or other lawful cause, according to the laws of the 
- place within the jurisdiction of which the crime was committed, the criminal 


& 
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. 


is exempt fron prosecution or punishment for the offense for which the sur- . 


render is aske1. 
"um ARTICLE VI 


If^a fugitive criminal ‘whose surrender may be claimed yasani io the 
stipulations hereof, be'aetually under prosecution, out:on bail or in custody, 
for a crime or offense committed in the country where he has sought asylum, 
or shall have been convicted thereof, his extradition may be deferred until 
such proceedings be determined, and until he shall have been set at liberty 
in due course 5f lew. 


ARTICLE VII 


If a fugitive: oritninal claimed by one of the parties hereto, shall be also 
claimed by.one or more powers pursuant to treaty provisions, on account of 
erimes committed within their jurisdiction, such criminal shall be delivered 
to that state whose demand is first received. 


l Articur VIII 


Under the stipulations of this treaty, ‘neither of the high contracting 
parties shall be bound to deliver up its own citizens. ME 


oe ARTICLE IX 


'The expense of arrest, ‘detention, PUN and transportation of the 
accused shall be paid by the government which has preferred the demand 
for extradition 


. ARTICLE X 


Everything “ound in the possession of the fugitive, criminal at the tima 
of his arrest, whether being the proceeds of the crime or offense, or which 
may be material as evidence in making proof of the crime, shall so far a3 
practicable, aceording to the laws of either of the high contracting parties, 
‘be delivered up with his person at the time of surrender. Nevertheless, the 
rights of a third party ns regard to the articles referred to, shall l be duly 
xespected. 


- ARTICLE XI 


The stipulations of the present treaty shall be applicatie d to all territory 
"wherever situazed, belonging to either of the high contracting parties or in 
the occupancy and under the control of either t them, during such occu- 
‘pancy or control. 

Requisitions for the surrender of fugitives from justice shall be made br 
the respective diplomatic agents of the high contracting parties. In the 
event of the absence of such agent from the country or its seat of government, 
or where extradition is sought from territory included in the preceding para- 


. graphs, other than the United States or Bulgaria, requisitions may be made 


by superior corsular officers. It shall be competent for such diplomatic or 


OFFICIAL DOCUMENTS 7 185 


superior consular officers to ask and obtain a mandate or preliminary war- 
rant of arrest for the person whose surrender is sought, whereupon the judges 
and magistrates of the two governments shall respectively have power and 
authority, upon complaint made under oath, to issue a warrant for the ap- 
prehension of the person charged, in order that, he or she may be brought 
before such judge or magistrate, that the evidence of criminality may be 
heard and considered and if, on such hearing, the evidence be deemed suffi- 
cient to sustain the charge, it, shall be the duty of the examining judge or 
magistrate to certify it to the proper executive affthority, that a warrant 
may issue for the surrender of the fugitive. l 
. In case ‘of urgency, the application for arrest and’ detention may be ad- 
dressed directly to the competent magistrate in conformity to me statutes in 
force. 
'The person Svidenis arrested "shall he released, unless within three 
- months from the date of arrest in Bulgaria, or from the date of commitment 
in the United States, the formal requisition for surrender with the docu- 
mentary proofs hereinafter prescribed be made as aforesaid by the diplo- 
matic agent of the demanding government or, in his absence, by a consular 
officer thereof. 
If the fugitive criminal stall have been ‘convicted of the crime for which his 
surrender is asked, a copf of the sentence of the court before which such 
conviction took place, duly authenticated, shall be produced. If, however, 


the fugitive is merely charged with crime, a duly authenticated copy of the, 


warrant of arrest in the country where-the crime was committed, and of the 
depositions upon which suih warrant may have been issued, shall be pro- 
duced, with such other evidence or proof as may be deemed competent in 
the case. 


ARTICLE XII 


In every case of a request made by either of the high contracting parties 
for the arrest, detention or extradition of fugitive criminals, the appropriate 
legal officers of the country where the proceedings of extradition are had, 
shall assist the officers of the government demanding the extradition before 


the respective judges and magistrates, by every legal means within their ' 


power; and no claim whatever for compensation for any of the services so 
rendered shall be made against the government demanding the extradition; 
provided, however, that any officer or officers of the surrendering govern- 
ment so giving assistance, who shall, in the usual course of their duty, 
receive no salary or compensation other than specific fees for services per- 
- formed, shall be entitled to receive from the government demanding the 
extradition the customary fees for the acts or services performed by them, 
in the same manner and to the same amount 4s though such acts or services 
had been performed in ordinary criminal proceedings under the laws of the 
country of which they are officers. d 


186 : THE AMERICAN JOURNAL or INTERNATIONAL LAW 


` ARTICLE XIII 


The present treaty shall be ratified by the high eontracting: parties in 
accordance with their respective constitutional methods and ‘shall take 
effect on the date of the exchange of ratifications which shall take place 
at Sofia, as soon as possible. 


. ARTICLE XIV 


The present treaty shall remain in force for a period of ten years, and in 
case neither of the high contracting parties shall have given notice. one year 
before the expiration of that period of its intention to terminate the treaty, 
it shall continue in force until the expiration of one year from the date on 
which such notice of termination shall be given by either of the high ‘con- 
tracting parties. LO* 

Im witness whereof the abovenamed plenipotentiaries have signed the 
present treaty and have hereunto affixed their seals. 

Done in duplicate at Sofia this nineteenth day of March nineteen’ 
hundred and twenty-four. . 

. [seat] CHARLES S. WILSON. 
A ; : . ^ -. [SEAL] Cmm. KALFOFF. 


CONVENTION BETWEEN THE UNITED STATES OF AMERICA AND DENMARK FOR 
. THE PREVENTION OF SMUGGLING OF INTOXICATING LIQUORS ! 


Signed at Washington, May 29, 1924; rattfications exchanged ai 
Washington, July 25, 1924 


The Presidert of the United States of America and His Majesty the King 
of Denmark and Iceland being desirous of avoiding any difficulties. which 
might arise between the United States and Denmark in connection with 
the laws in force in the United States on the subject of alcoholic beverages 
have decided tc conclude a convention for that purpose, and have appointed . 
as their plenipotentiaries: 

The President of the United States of America, Mr. Charles Evans Hughes, 
Secretary of State of the United States; and 

His Majesty the King of Denmark and Iceland, Mr. Kai Helmer-Petersen, 
His Majesty’s Chargé d’Affaires at Washington, 

Who, having communicated their full powers found in good aid due form, 
have agreed as follows: 


ARTICLE I 


The high contracting parties respectively retain their rights and claims, 
without prejudice by reason of this agreement, with respect to the extent 
of their territorial jurisdiction. 


1U. S. Treaty Séries, No. 698. 
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Articis IT 


(1) His Majesty the King of Denmark and Iceland agrees that he will 
raise no objection to the boarding of private vessels under the Danish flag 
outside the limits of territorial waters by the authorities of the United 
States, its territories or possessions in order that énquiries may be ad- 
dressed to those on board and an examination be made of the ship’s papers 


^. for the purpose of ascertaining whether the vessel or those on board are 


endeavoring to import or have imported alcoholic beverages into the 
United States, its territories or possessions in violation of the laws there in 
force. When such enquiries and examination show a reasonable ground for 
suspicion, a search of the vessel may be initiated. — ' x i 

. (2) If there is reasonable cause for belie? that the vessel has committed 
or.is committing or attempting to commit an offense against the laws of the 
United States, its territories or possessions prohibiting the importation of 
alcoholic beverages, the vessel may be seized. and taken into a port of the 
United States, its territories or possessions for sapidicahan 2 in accordance 
with such laws. 

(8) The rights conferred by this article shall not be eeoreises at a greater 
distance from the coast of the United States its territories or possessions 
than can be traversed in one hour by the vessel suspected of endeavoring to 

. commit the offense. In cases, however, in which the liquor is intended to 
be conveyed to the United States its territories or possessions by a vessel 
other than the one bóarded and searched, it shall be the Speed of such other 


vessel and not the speed of the vessel boarded; which shall determine the . 


distance from the coast at which the right under this article can be exercised: 


ARTICLE IIT. 


No penalty or forfeiture under the laws of the United States shall be 
applieable or attach to alecholie liquors or to vessels or persons by reason 
of the carriage of such liquors, when such liquors are listed as.sea stores or 
cargo destined for a port foreign to the United States, its territories or pos- 
Sessions on board Danish vessels voyaging to or from ports of the United 
States, or its territories Or possessions or passing through the territorial 
waters thereof, and such carriage shall be as now provided by law with respect 
to the transit of such liquors through the Panama Canal, provided that 
such liquors' shall be kept under seal continuously while the vessel on which 
they are carried remains within said territorial waters and that no part of 


such liquors shall at any time or place be unladen within the-United States, 


_ its territories or possessions. 
AR ICE IV 


Any claim by a Danish vessel for compensation on the grounds that it has 
suffered loss or injury through the improper or unreasonable exercise of the 
rights conferred by Article IT of this treaty or on the ground that it has not 


* 
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been given the benefit of Add III shall be referred for the joint consider-. 
- ation of two persons, one of whom shall be nominated by each of the high 
contracting parties. 

Effect shall be given to the recommendations contained in any such joint 
report. If no joint report can be agreed upon, the claim shall be referred 30 
the Permanent Court of Arbitration at The Hague described in the Convea- 
tion for the Pacific Settlement of International Disputes, concluded at The 
Hague, Octoker 18, 1907. ` The arbitral tribunal shall be constituted in 
` accordance with Article 87 (Chapter IV) and w:th Article 59 (Chapter IIL) 
of the said convention. The proceedings shall be regulated by so much of 
Chapter IV of the said convention and of Chapter III thereof (special regard 
being had for Articles 70 and 74, but excepting Articles 53 and 54) as the 
tribunal.may consider to be applicable and to be eonsistent with the pro- 
visions of this agreement. All.sums of money which may be awarded. by the 
- tribunal on account of any claim shall be paid within eighteen months after 
the date of the final award without interest and without deduction, save as 
hereafter specified. „Each government shall bear its own expenses. The, 
expenses of the tribunal shall be defrayed by a ratable deduction of the 
amount of the sums awarded by it, at a rate of five per cent. on such sums, 
or at such lower rate as may. be agreed upon between the two governments; 
the deficiency, if any, shall be defrayed én equel moieties a the two gov- 
ernmenta. - 


* 


VAR V 


This treaty shall.be subject to ratification and shall remain in force for a 
period of one year from the date of the exchange of ratifications. 

Three months before the expiration of the said period of one year, either of 
the high contracting parties may give notice ‘of its desire to propose modii- 
cations in the terms of the treaty. . 

If such modifications have not been agreed upon before the expiration 5f . 
- the term of one year mentioned above, the treaty shall lapse. : 

If no notice is given on either side of the desire to propose modifications, . 
the treaty shall remain in force for another year, end so on automatically, but 
subject always in respect of each such period of a year to the right on either 
side to propose as provided above three months before its expiration modifi- 
cations in the treaty, and to the provision that if such modifications are 
not agreed upon before the close of the period o one year, the treaty shell 
lapse. 


ARTICLE VÍ 


. In the event that either of the high contracting parties shall be prevented 
‘either by judicial decision or legislative action from giving full effect to the 
.provisions of the present treaty the said treaty shall automatically lapse, 
„and, on such lapse or whenever this treaty shall cease to be in force, each high 
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contracting party shall enjoy all the rights which it would have possessed had 
this treaty not been concluded. . 

The present convention shall be duly ratified by the President of the United 
States of America, by and with the advice and consent of the Senate thereof, 
and by His Majesty the King of Denmark.and Iceland; and the nios 
shall be exchanged at Waskington as soon as possible, 

. In witness whereof, the respective plenipotentiaries have signed the pres- 
ent convention in duplicate in the English and Danish languages and have 
thereunto affixed their seals. 

Done at the city of Washington this isst yddnth day of May one thou- 
sand nine hundred end twenty-four. 


A 


[seax] CHARLES Evans Hugues. 
[SEAL] HELMER PETERSEN. 
e L à l ? 
CONVENTION BETWEEN THE UNITED STATES OF AMERICA AND FRANCE RELAT- 
ING TO THE PART OF THE CAMEROONS UNDER FRENCH MANDATE! 


Signed at Paris, February 18, 1928; ratifications nine a at Paris, June 
PUE 3,4924 


The President of the United States BE „America and the President ‘of the 
French Republic: 
Whereas by Article 119 of the Tfeaty of Peace signed at Versailles the 28th 
of June, 1919, Germany renounced in favor of the Principal Allied and Asso- 
ciated Powers all her rights and titles over her oversea possessions; and ° 

Whereas by Article 22 of the same instrument it was provided that certain 
territories which, as a result of the war, had ceased to be under the sover- 
eignty of the states which formerly governed them, should be placed under 
the mandate of another Power, and that the terms of the mandate should be 
explicitly defined in each case by the Council of the League of Nations; and 

Whereas the benefits accruing under the aforesaid Article 119 of the Treaty 
of Versailles were confirmed to the United States by the treaty between the 
United States and Germany, signed August 25, 1921, to restore friendly 
relations between the two nations; and 

Whereas four of the Prircipal Allied and Associated Powers, to wit: the 
British Empire, France, Italy and Japan, agreed that France should exercise 
the mandate for part of the former German colony of the Cameroons; and 

Whereas the terms of the said mandate have been defined by the Council 
of the League of Nations a3 follows: 


ArticuE 1.—The territory for which a ioandatej is ‘conferred upon France comprises that 


part of the Cameroons which lies to the east of the line laid down in the declaration signed on 
July 10th, 1919, of which copy.ie annexed hereto? 


1 U. S. Treaty Series, No. 690. i 
2? The declaration is printed in Supplement to the AMERICAN JOURNAL OF INTERNATIONAL 
. Law, Vol. 17, pp. 141-145, and therefore is not reprinted here-—Mawnaaina EDITOR. 
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This line may, however, be slightly modified by mutual agreement between His Britannic. 
Majesty’s Government, and the Government of the French Republic where an examination 
of the localities shows that it is utidesirable, either in the interest of the inhabitants or by 
reason of any inaccuracies in the map Moisel 1/300,000, annexed to the declaration, to adhere 
strictly to the line laid down therein. > 

The delimitation on the spot of this line shall be carried out in accordance with the pro- 

"visions of the said declaration. . l i 

The final report of the mixed commission shall give the exact description of the boundary 
line as traced on the spot; maps signed by the commissioners shall be annexed to the report. 
This report with its annexes shall be drawn up in triplicate; one of these shall be deposited in 
the archives of the League of Nations, one shall be kept by the Government of the Republie 
and one by His Britannic Majesty's Government. 

ARTICLE 2.—The Mandatory shall be responsible for the peace; ador and good govern- . 
ment of the territory and for the promotion to the utmost of the material and moral well- 
being and the social progress of its inhabitants. 

Articius 3.—The Mandatory skall not establish in the territory any maitat or naval' 
bases, nor erect any fortifications, nor organize any native military force except for local 
police purposes and for the defence of the territory. 

It is understood, however, that the troops thus raised may, in the event of zeneral war, be 

' utilized to repel an attack or for defence of the. territory outside that subject to the mandatè. 

ARTICLE 4—The Mandatory: ` 

(1) Shall provide “fot the everrtual emancipation of all slaves, and for as speedy an elim- 
ination of domestic.and other slavery as- social conditions wiser, ; 

. (2) Shall suppress all forms of slave trade; 

. (8) Shall prohibit all forms of forced or compulsory 1sbor, except for essential public 
works and services, and ‘then only in return for adequate remuneration; 

(4) Shall protect the natives from measures of fraud and force by the careful supervision 
of labor contracts and the recruiting of labor; 

* (5) Shall exercise a strict control over thé traffic.in arnis and animunition and the sale of 
spirituous liquors. 

Arricia 5.—1n the framing of laws ‘relating to the holding or Wasstejanes of land, the: 

. Mandatory. shall take.into consideration native laws and customs, and shall respect. the 
rights and safeguard the interests of the native population. 

No native land may be transferred, except between natives, without the previous'consent 
of the publie authorities, and no real rights over native land i in favor of non-natives may be 
created except with the same consent. 

'The Mandatory shall promulgate strict regulations against usury. ` 

7 ARTICLE 6.—The.Mandatcry shall secure to all nationals of states members of the Leiste 
of Nations the same rights as are enjoyed in the territory by his own nationals in respect'of- 
entry into and residence in the territory, the protection afforded to their person and prop- 
erty, movable and immovable, and the exercise of their profession or trade, subject only to 
the requirements of public order, and on condition of compliance with the local law. 

Further, the Mandatory shall ensure to all nationals of states members of the League of 
Nations, on the same footing'as his own nationals, freedom of transit and navigation, . and 
complete economie, commercial and industrial equality ; provided that.the Mandatory shall 
be free to organize essential public works and services on such terms and conditions as he 
thinks júst. 

- Concessions for the development of the natural resources of the territory shall be granted 
by the-Mandatory without distinction on grounds of nationality between the nationals of all 

-states members of the League of Nations, but on such ‘conditions as will maintain intact the 
-authority of the local government. ¢ 

Concessions having the character of a general: monopoly shall not be granted. This 

provision does not affect the right of the Mandatory to create monopolies of a purely fiseal 
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character in the interest of the terrkory under mandate and in order to provide the territory 
with fiscal resources which seem best suited to the local requirements; or, in certain cases, to 
carry out the development of natural resources, either directly by the state or by a controlled 
agency, provided that there shall rssult therefrom no monopoly of the natural resources for 
the benefit of the Mandatory or Lis nationals, directly or indireetly, nor any preferential 
advantage which shall be inconsistent with the economie, commercial and industrial equality 
hereinbefore guaranteed. 

The rights conferred by this artide extend equally to cbmpaniés and associations organized 
in accordance with the law of any àf the members of the League of Nations, subject only to 
the requirements of publie order, snd on condition of compliance with the local law. 

AmrTiCuE 7.— The Mandatory shall ensure in the territory complete freedom of conscience 
and the free exercise of all forms of worship which are consonant with public order and moral- 
ity; missionaries who are nationals of states members of the League of Nations shall be free 
to enter the territory.and to travel and reside therein, to acquire and possess property, to 
erect religious buildings and to open schools throughout the territory; it being understood, 
however, that the Mandatory shall have the right to exercise such control as may be neces- 
sary for the maintenance éf public order aad good government, and to take all measures 
required for such control. : 

. ARTICLE 8.—The Mandatory shall apply to iie territory any general international con- 
ventions applicable to his contigueus territory. 

ARTICLE 9.—The Mandatory shall have full powers of administration and legislation in 
the area subject to the mandate. This area shall be administered’ in accordance with the 
laws of the Mandatory as &n integral part of tis territory and subject to the above pro- 
visions. 

The Mandatory shall therefore be at liberty to apply his laws to the territory subject to” 
the mandate with such modifications asemay be required by local conditions, and to consti- 
tute the territory into a customs, ziscal or administrative union or federation with the adja- 
cent territories under his sovereignty or control; provided always that the measures Mops 
to that end do not infringe the provisions of this mandate. 

ARTICLE 10.—The Mandatory shall make to the Council of the League of N aliona an 
annual report to the satisfaction cf the Council. This report shall contain full information 
concerning the measures taken to apply the provisions of this mandate. 

AnTIOLE 11.—The consent of the Council of the League of Nations is required for any 
modification of the terms of the rresent mandate. 

ARTICLE 12.—The Mandatory agrees that, if any dispute whatever should arise between 
the Mandatory and another member of the League of Nations relating to the interpretation 
or the application of the provisioas of the mandate, such dispüte, if it cannot be settled by 
negotiation, shall be submitted t> the Permanent Court of International Justice provided 
for by Article 14 of the Convenant of the League of Nations, 


cr 


Whereas the United States of America, by participating in the war against 
` Germany, contributed to her defeat-and to the renunciation of her rights and 
titles over her oversea possessions, but has not ratified the Treaty of Ver- 
sailles; and ' 

Whereas the Government of the United States and the Government of the 
-French Republic desire to reach a definite understanding with regard to the 


rights of the two governments and their respective nationals in the aforesaid 


former German colony of tae Cameroons; 
Have decided to conclude a convention to this effect, and have nominated 
as their respective plenipotantiaries, that is to say: 
' The President of the United States of America: 


1 
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` His Excellency Mr. Myron T. Herriċk, Ambassador Extraordinary and 
Plenipotentiary of the United States of America at Paris: 

And the President of the French Republic: 

M. Raymond Poincaré, Senator, President of the Councik, Minister of 
Foreign Affairs; 

Who, after communicating to each other their respective full powers, found 
in good and due form, have agreed upon the following provisions: 


ARTICLE 1 


Subject to die provisions. of the’ present convention, the United States 
consents to the administration by the Government of the French Republic, : 
pursuant to the aforesaid mandate, of the former German territory, de- 
scribed in Article 1 of the mandate. 


; ARTICÎE, 2 
The United States and its nationals shall have and enjoy all the rights and 


benefits secured under the terms of Articles 2, 3, 4, 5, 6, 7, 8 and 9 of the 
mandate to, members of the League of Nations and their nationals, notwith- 
: standing the fact pud the United States is not. a member of the League of. 
Nations. "a 


ates 3 c ; 
. Vested American property rights in the ‘mandated territory shall be 
zespected and in no way impaired. 
ARTICLE 4 
A dudit of the annual report to be mede by the Mandatory under 
Article 10 of the mandate shall be furnished to the United States. 
ARTICLE 5, 


' Nothing contained in the present convention shall be affected by any 
modification which may be made in the terms of the mandate as recited ` 
above unless such modification Shall have been assented to by the United 


. States. 


Agnom 6 


The extradition treaties and conventions in force between -the United ? 
States and France shall apply to the mandated territory. "X 


ARTICLE 7 . 
The present convention shall be ratified in aecordance with the respective 


` constitutional methods of the high contracting parties. . The ratifications 


shall be exchanged in Paris as doon as practicable. It shall take effect on the , 
date of the exchange of ratifications. 
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In witness whereof the respective plenipotentiaries have signed this con- 
vention and have affixed thereto their seals. 
Done in duplicate at Paris, she 13th day of fines in the year 1923. 
{seat] Myron T. HERRICK. 
[spat] R. PoINCARÉ. 


. "M 
CONVENTION BETWEEN THE UNITED STATES OF AMERICA AND FRANCE 
` RELATING TO THE PART.OF TOGOLAND UNDER FRENCH MANDATE 1 


Signed at Paris, February 13, 1923; ratifications COME at Paris, 
June 8, 1923 . 


. The President of the United States of America and the President of the 
French Republic: . 

Whereas by Article 119 of the Treaty of Peace signed at Versailles the 28th 
of June, 1919, Germany renounced ‘in favor .of the Principal Allied and 
Associated Powers all her rights and titles over her oversea possessions; and 

Whereas by Article 22 of the same instrument it was provided that certain 
territories, which as a result of the war had ceased to be under the sover- ` 
eignty of the States which formerly governed them, should be placed under 
the mandate of another Power, and that the terms of the mandate should be * 
explicitly defined in each case by the Council of the League of Nations; and 

Whereas the benefits acoruzng under the aforesaid Article 119 of the Treaty - 
of Versailles were confirmed to the United States by the treaty between the * 
United States and Germany, signed August 25, 1921, to restore ici 
relations between the two nstions; and 

Whereas four of the Principal Allied and Associated Powers, to sit: the 
British Empire, France, Italy and Japan, agreed that France should exercise 
the mandate for part of the former German colony of Togoland; and 

Whereas the terms of the said mandate have been defined Ag the Council 
of the League of Nations as follows: ` 


3 


AnmicLg 1.—The territory over which a mandate is conferred upon France comprises that 
part of Togoland which lies to tke east of the line laid down i in the declaration signed on 
July 10, 1919, of which a copy is annexed hereto.” 

This line may, however, be slightly modified by mutual agreement banaa His Britannic 
Majesty’s Government and the Government of the French Republic where an examination 
of the localities shows that it is undesirable, either in the interest of the inhabitants or by 
reason of any inaccuracies in the map, Sprigade 1:200,000, annexed to the declaration, to 
adhere strictly to the line laid down therein. ` 

The delimitation on the spot of this line shall be carried out in accordance with the pro^ 
visions of thé said declaration. ; 

The final report of the mixed commission shall give the exact description of the boundary 
line as traced on the spot; maps signed by the commissioners shall be annexed to the report, 

* U. 8. Treaty Series, No. 691. . 


? 'The declaration is printed in Supplement to the AMERICAN JOURNAL OF INTERNATIONAL 
Law, Vol. 17, pp. 186—190, and sherefore is not reprinted here.—MANAGING EDITOR. 
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"This report with its annexes shall be drawn up in triplicate: one of these shall be deposited in 
the archives of the League of Nations, one shall be kept by the Government of the Republic 
and one by His Britannic Majesty’s Government.. 

ARTICLE 2.—The Mandatory shall be responsible for the peace, Sa, and. good govern- 
ment of the territory ‘and for the promotion to the utmost of the material and. moral well- 
being and the social progress of its inhabitants. 

ARTICLE 3.—The Mandatory ‘shall not establish in the territory any military or naval 
bases, nor erect £ny fortifications, nor organize any native military force except for local 
police purposes and for the defeace of the territory. 

It is understood, however, that the troops thus raised may, in the event of general war, be 
utilized to repel an attack or for the defence of the ERN outside that applet to the man- 
date. 

ARTICLE 4 —The Mandatory: cane 

1. Shall provide for ‘the eventual emancipation of all slaves, and for as speedy an elimi- 
nation of domestic and other slavery as social conditions will allow; 

2. ‘Shall-suppress all forms of slave trade; - 

3. Shall prohibit all forms of forced or compulsory labor, except for essential public worse 
and services, and then only in return for adequate remuneration; 

4. Shall protect the natives from measures of fraud and force by the careful supervision of 
labor contracts and the recruiting of labor; 

5. Shall exercise a strict control ¢ over the traffic in arms and ammunition and the sale of 
spiritudus liquors. . * 

ARTICLE 5.—In the framing of laws relating to the holding or transfer of land, the Manda- 
tory shall take into consideration native laws and customs, and shall respect the rights and. 

* safeguard the interests of the native population. 

No native land may be transferred, except betwen natives, without the previous consent 
of the public authorities, and no real rights over native land in favor of non-natives may be 
, created except with the same consent.. 

The Mandatory shall promulgate strict regulations against usury. 

ARTICLE 6.—The Mandatory shall secure to all nationals of states members of f the League 
of Nations the same rights as are enjoyed in the territory by his own nationals in respect of 
entry into and residence in the territory, the protection afforded to their person and property, 
and acquisition of property, movable and immovable, and the exercise of their profession or 
trade, subject only to the requirements of public order, and on.condition of compliance with 
the local law. 

Further, the Misdewny shall ensure to all- nationals of states members of the League of 

: Nations, on the same footing as to his own nationals, freedom of transit and navigation, and 
complete economic, commercial and industrial equality; except that Mandatory shall be 
_free to organize essential publio works and services on such terms and conditions as he thinks 
just. 

Concessions for the eve of the natural resources of the territory shall be granted 
by the Mandatory without distinction on grounds of nationality between the nationals of all 

„states members of the League of Nations, but on such conditions as will maintain intact the 
authority of the local government. 

Concessions having the character of a general monopoly shall not be granted. This 
provision does not affect the right of the Mandatory to create monopolies of a purely fiscal 
character in the interest of ‘the territory under mandate and in order to provide the territory | 
‘with fisca] resources which seem best suited to the local requirements; or, in certain cases, to 
carry out the development of natural resources, either direct]y by the state or by a controlled 
agency, provided that there shall result therefrom no ‘monopoly of the natural resources for 
the benefit of the Mandatory or hi$ nationals, directly or indirectly, nor any preferential 
advantage which shall be inconsistent with the economic, commercial and industrial equality 
hereinbefore guaranteed. 


, 
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The rights conferred by this artizle extend equally to companies and associations organ- 
ized in accordance with the law o? any of the members of the League of Nations, subject 
only to the requirements of publie order, and on condition of compliance with, the local 
law. 

ARTICLE 7. —The Mandatory skall ensure in the territory complete freedom of conscience 
and the free exercise of all forms of worship which are consonant with public order and moral- 
ity; missionaries who are nationals of states members of the League of Nations shall be free 

-to enter the territory and to travel and reside therein, to acquire and possess property, to 
erect religious buildings and to open schools throughoutethe territory; it being understood, 
however, that the Mandatory shell have the right to exercise such control as may be neces- 
sary for the maintenance of pub.ie order and good government, and to.take all measures 
required for such control. 

‘ARTICLE 8.—The Mandatory shall apply to the territory any general internationa{ con- 
ventions applicable to his contiguous territory. — 

ARTICLE 9.—The Mandatory shall have full powers of administration and legislation in 
the area subject to the mandate. This area shall be administered in accordance with the 
laws of the Mandatory as an integral paré of hig territory and subject to the above pro: 
visions. 

The Mandatory shall therefore be at liberty to apply his laws to the territory subject to 
the mandate, with such modifications as may be required by local conditions, and to con- 
stitute the territory into a customs, fiscal, or administrative union,or federation with the 
adjacent territories under his sovereignty or control, ‘provided dlways that the measures 
adopted to that end do not infringe the provisions of this mandate. 

Agro 10.-The Mandatory shall make tp the Council of the League of Nations an: 
annual report to the satisfaction of the, Council. This report shall contain full information 

. concerning the measures takeh 1o app$y the provisions of this mandate. 

Artictr 11.—The consent of the Council of the League of Nations is required for any 
modification of the terms of the present mandate. 

ARTICLE 12.—The Mandatory agrees that, if any dispute whatever should arise between 
: the Mandatory and another member of the League of Nations relating to the interpretation 
or the application of the provisions of the mandate, aa dispute, if it cannot be settled by 
negotiation, shall be submitted. to the Permanent Court of International Justice provided 
for by Article 14 of the Convenant of the League of Nations 


. Whereas the United States of America, by participating in the war against 
Germany, contributed to her defeat and to the renunciation of her rights and 
titles over her oversea, possessions, but has not ratified the Treaty of Ver- 
sailles; and 

Whereas the Government of the United States and the Government of the 
French Republic desire ta reach a definite understanding with regard to the 
rights of the two governments and their respective nationals in the aforesaid 
former German colony of Togoland: 

Heve decided to conclude a convention to this effect, and have nominated 
as their respective plenipotentiaries, that is to say: 

The President of the United States of America: 

His Excellency Mr. Myron T. Herrick, Ambassador Extraordinary and 
Plenipotentiary of the United States of America at Paris, ` i 

And the President of the French Republig: ` 

M. Raymond Poincaré, Senator, President of the Council, Minister of 
Foreign Affairs; 
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Who, after communicating to each other their respective full powers, 
found in good and due for z have agreed upon the following provisicns: 


ARTILE 1 


Subject to the provisions of the present convention, the United States 
consents to the administration by the Government of the French Republic, 
pursuant to the aforesaid mandate, of the Zornier German’ territory, de- 
scribed in Article 1 of the mandate, 


ARTICLE 2: 


The United States- and its nationals shall have and enjoy all.the rights and 
benefits secured under the terms of Articles 2, 3, 4, 5, 6, 7, 8 and 9 of the 
mandate to members of the League of Nations and their nat! :onals, notwith- 
standing the fact that the United States i is not a member of the Gains of. 
Nations. : 


" ARTICLE 3 


Vested American .property rights in the mandated territory shall be 
respected and in no way impaired. 2 


‘ . . ÅRTICLE 4 


A duplicate of the annual report to be Made by the Mandatory under 
Article 10 of the mandate shall be furnished to the United States. 


Ames 5 


Nothing contained in the present convention. shall be affected by any 
modification which may be made in the terms of the mandate as recited 
above unless such modification shall have been assented to by the United 
pia 


ARTICLE 6. 


The extradition treaties and conventions in force between the United 
States and France shall apply to the mandated territory. 


ARTICLE 7 


The present convention shall be ratified in accordance with the respective 
constitutional methods of the high contracting parties. The ratifications 
shall be exchanged in Paris as soon as practicable. It shall take effect on the 
date of the'exchange of ratifications. . 

In witness whereof the respective plenipotentiaries have pened this con- 
vention and have affixed thereto their seals. . `. 

Done i in duplicate at Paris, the 13th day of Pia 3 in the year 1923. 

[sEAL] Myron T. HERRICK. 
$ " [seat] R. PorwcARÉ. 
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CONVENTION BETWEEN THE UNITED STATES OF AMERICA- AND NORWAY FOR 
THE PREVENTION OF BMUGGLING OF INTOXICATING LIQUORS ! 


Signed at Washington, May £4, 1924; ‘ratifications exchanged at Washington, 
July 2, 1924 


. The President of the United States of America and His Majesty the King 
of Norway beirg desirous of avoiding any difficulties which might arise 
between them in connection with the laws in force in the United States on 
the subject of alcoholic beverages have decided to conclude a Convention for 
that purpose, and have appointed as their Plenipotentiaries: 

The President of the United States of America, Charles Evans Hughes, 
Secretary of State of the United States; 

His Majesty the King of Norway, Helmer H. Bryn, His Envoy Extra- 
ordinary and Minister Plen: potentisry to the United States of America; 

Who, having communicated their full powers found in good and due form, 
: have Agreed as follows: 


ÅRTICLE I 


The high contracting pa-ties respectively retain their rights arid iind 
without prejudice by reason of this agreement with iia to yas extent of 
their territorial jurisdiction. ^ : 


ARTICLE IT 


a) His Majesty agrees hat he will raise no objection to the boarding d 
private vessels under the Norwegian flag outside the limits of territorial 
waters by the authorities o? the United States, its territories or possessions in 
order that enquiries may b» addressed to those on board and an examination 
be made of the ship's papers for the purpose of ascertaining whether the 
vessel or those on board are endeavoring to import or have imported alcoholic 
beverages into the United States, its territories or possessions in violation of 
the laws there in force. When such enquiries and examination show a 
reasonable ground for suspicion, a search of the vessel may be initiated. 

(2) If. there is reasonable cause for belief that the vessel has committed or 
is committing or attempting to commit an offense against the laws of the 
United States, its territories or possessions prohibiting the importation of 
alcohouic beverages, the vessel may be seized and taken into a port of the 
United States, its territo-ies or possessions for adjudication in accordance 
with such laws. 

(3) The rights conferred by this article shall not be exercised at a greater 
distance from the coast of the United States its territories or possessioas than 
_ can be traversed in one hour by the vessel suspected of endeavoring to com- 

mit.the offense. In cases, however, in whigh the liquor is intended to be 
coriveyed to the United Etates its territories or possessions by a vessel other 
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than the one boarded and searched, it shall be the speed of such other vessel 
and not the spesd of the vessel boarded, which shall determine the distance 
from the coast at which the right under this article can be exercised. 


‘Articie TII 


No penalty or forfeiture under the laws of the United States shall be 
applicable or attach to alcoholic liquors or to vessels or persons by reason of 
the carriage 0? such liquors, when such liquors are listed as sea stores or cargo 
destined for a port foreign to the United States, its territories or possessions 
on board Norwegian vessels voyaging to or from ports of the United States, 
or its territories or possessions or passing through the territorial waters 
thereof, arid such carriage shall be as now provided by law with respect to the 
transit of such liquors through the Panama Canal, proyided that such liquors 
shall be kept under seal continuously "while the vessel on which they are 
carried remains within said territorial waters and that no part of such 
liquors shall at any time or place be unladen within the United States, its 
_ territories or possessions. 


ARTICLE IV 


Any claim by a Norwegian vessel for compensation on the grounds that it 
has suffered loss or injury through the impsoper ot unreasonable exercise of 
the rights conferred by Article Il of this treaty or on the ground that it has 
not been given the benefit of Article III shall be referred for the joint con- 
sideration of two persons, one of whom shall be nominated by each of the 
high contracting parties. 

Effect shall be given to the recommendations contained in any such joint 


'. report. If no joint report can be agreed upon, the claim shall be referred to 


the Permanent Court of Arbitration at The Hague described in the Conven- 
tion for the Pacific Settlement of International Disputes, concluded at The 
Hague, October 18, 1907. The arbitral tribunal shall be constituted in 
accordance with Article 87 (Chapter IV) and with Article 59 (Chapter IIT) 
of the said convertion. The proceedings shall be regulated by so much of ' 
Chapter IV of the said convention and of Chapter IIT thereof (special regard 
being had for Articles 70 and 74, but excepting Articles 53 and 54) as the 
tribunal may consider to be applicable and to be consistent with the pro- 
visions of this agreement. All sums of money which may be awarded by the 
tribunal on account of any claim shall be paid within eighteen months after 
the date of the inal award without interest and without deduction, save as 
hereafter specified. Each government shall bear its own expenses. The 
expenses of the tribunal shall be defrayed by a ratable deduction of the 
amount of the sums awarded by it, at a rate of'five per cent, on such sums, or 
at such lower rate as may be agreed upon between the two governments; 

` the deficiency, if any, shall be defrayed in equal moieties by the two govern- 
ments. ; 
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ARTICLE V 


This treaty shall be subject to ratification and shall remain in force for a 
period cf one year from the date of the exchangé: of ratifications. 

Three months before the expiration of the said period of one year, either 
of the high contracting parties may give notice of its dene to propose modifi- 
cations in the terms of the treaty. — 

If sueh modifieations have not been agreed ean "before the expiration of 
the term of one year mentioned above, the treaty shall lapse. 

If no notice is given on either side of the desire to propose modifications, 
the treaty shall remain in force for another year, andso on automatically, but 
subject always in respect of cach such period of a year to the right on either 
side to propose as provided above three months before its expiration modifi- 
cations in the treaty, and to the provision that if such modifications are not 
agreed upon before the close of the period of one year, the treaty shall lapse. 


ARTICLE VI 


In the event that either of the high contracting parties shall be prevented 
either by judicial decision or legislative action from giving full effect to the 
provisions of the pr esent treaty the said treaty shall automatically lapse, and, 
on such lapse or whenever zhis treaty shall cease-to be in force, each high 
contracting party shall enjoy all the rights which it ‘would have possessed’ 
had this treaty not been concluded. 

The present convention shall be duly ratified by the President of the United 

States of America, by and with the advice and consent of the Senate thereof, 
and ky His Majesty the King of Norway; and the ratifications shall be 
exchanged at Washington es soon as possible. 

In witness whereof, the respective plenipotentiaries have signed the pres- 
ent convention in duplicate in the English and Norwegian languages and 
have thereunto affixed theiz seals. 

Done at the city of Washington.this twenty-fourth day of May, in the year 
of ou? Lord one thousand nine hundred and twenty-four. 

[sear] CmanLEs Evans HUGHES. 
[SEAL] Hermer H. Bryn. 


TREATY BETWEEN THE UNITED STATES AND OTHER POWERS RELATING TO 
SPITZBERGEN ! ` 


Signed at Paris, February 9, 1920; Ratifications of the United States 
deposited with the Government of France, April 2, 1924 


The President of the United States of America; His Majesty the King of. 
Great Britain and Ireland and of the British Dominions beyond the 
Seas, Emperor of India; His Majesty the King of Denmark; the Presi- 
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dent of the French Republic; His Majesty the King of Italy; His 
Majesty the Emperor of Japan; His Majesty the King of Norway; Her 
Majesty the Queen of the Netherlands; His Majesty, the King of 
Sweden, ' 

Desirous, while recognizing the sovereignty of Norway over the Archi-. 
pelago of Spitsbergen; including Bear Island, of seeing these territories 
provided with an equitable régime, in order to assure their ie a and 
peaceful utilization, si 

Have appointed as their respective plünipotenuanes XE a view to con-. . 
cluding a treaty to this effect: 

The President of the United States of America: 
Mr. Hugh Campbell Wallace, Ambassador. Extraordinary and Plenipo- 
tentiary of the United States of America at Paris; . 
His Majesty the King of Great Britain and Ireland'and o the British Do- . 
minions beyond the Seas, Emperor of India: 
The Right Honorable the Earl of Derby, K. G., G. C. v. O., C. B., His 
Ambassador Fiirnprdinany and Plenipotentiary at Paris; 

And 
for the Domo of Canada: os . 

The. Right. Honorable Sir George Halsey Perley, K. C. M. G., High Com- 

" missioner for Canada in the United Kingdom; 
` for the. Commonwealth of Australia: : 

The Right Hcnorable Andrew Fisher, High Commissioner for Australia i in 
. the United Kingdom; 
for the Dominion of. New Zealand: ; 

The Right Honorable Sir Thomas MacKenzie, K. C. M. G, High Com- 

missioner for New Zealand in-the United Bicgdom] 
for the Union of South Africa: 

Mr. Reginald Andrew Blankenberg, O. B. E. Aotik High Commissioner 

for South Africa in the United Kingdom; 
for India: l 

The Right Honorable the Earl of Derby, K. G., G. C. V. O., C. B.; 

His Majesty the King of Denmark: ; 

Mr. Herman Anker Bernhoft, Envoy A and Minister Plenipo- 

tentiary of H. M. the King of Denmark at Paris; 
The President of the French Republie: 
' A Mr. Alexandre Millerand, President of the Council, Minister for Foreign 
Affairs; : , 
His Majesty the King of Italy: 
- The Honorable Maggiorino Ferraris, Senator of. ‘ha Kag ; 
His Majesty the Emperor of Japan: - ] 
` .Mr. K. Matsui, Ambassador Extraordinary ‘and Plenipotentiary of H. M. 
the Emperor of Japan at Paris; 
His Majesty the King of Norway: 


D 
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Baron Wedel Jarlsberg, Envoy Extraordinary and Minister Plenipotenti- 
ary of H. M. the King of Norway at Paris; 
Her Majesty the Queen.of the Netherlands: 
Mr. John Loudon, Envoy Extraordinary and Minister Plenipotentiary of 
. H. M. the Queen of the Netherlands at Pane; 
His Majesty the King of Sweden: 
Count J.-J.-A. Ehrensvard, Envoy Bsthonünety: and Minister x Plenipo- 
tentiary of H. M. the King of Sweden at Paris;. 
Who, having communicated their full powers, found in good and due form, 
have agreed as follows: 
ARTICLE 1 


The high contracting parties undertake to recognize, subject, to the stipu- 
lations of the present treaty, the full and absolute sovereignty of Norway 
over the Archipelago of Spitsbergen, comprising, with Bear Island or Beeren- 
Eiland, all the islands- situated between 10° and 35° longitude East of Green- 
wich and between 74? and 81? latitude North, especially West Spitsbergen, 
North-East Land, Barents Island, Edge Island, Wiche Islands, Hope Island 
or Hopen-Eiland, and Prince Charles Foreland, together with all islands 
great or small and rocks appertaining thereto (see annexed map).! 


ARTICLE 2 . ] ' ` 


Ships and nationals of ail the high contracting parties shall enjoy equally 
the rights of fishing and hunting in the territories specified in Article 1 and 
in their territorial waters. 

Norway shall be free to maintain, take or décree atabe. measures to 
insure the preservation and, if necessary, the re-constitution of the fauna and , 
flora of the said regions, and their territorial waters; it being clearly under- 
stood that these measures shall always be applicable equally to the nationals 
of all the high contracting parties without any exemption, privilege or favor 
whatsoever, direct or indirect to the advantage of any one of them. 

Oceupiers of land whose rights have been recognized in accordance with 
the terms of Articles 6 and 7 will enjoy the exclusive right of hunting on their 
own land; (1) in the neighborhood of their habitations, houses, stores, fac- 
tories and installations, constructed for the purpose of developing their 
property, under conditions laid down by the local police regulations; (2) 
within a radius of 10 kilometres round the headquarters of their place of 
business or works; and in both cases, subject always to the observance of 
regulations made by the Norwegian Government in accordance with the 
conditions laid down in the present article. 


ARTICLE 3. 


The nationals of all ‘the high contracting parties shall have equal liberty of 
access and.entry for any reason or object whatever to the waters, fjords and 
1 Not reproduced. : 
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ports of the territories specified in Article 1; subject to the observance of 
local laws and regulations, they may carry on there without impediment all 
maritime, industrial, mining and commercial operations on a.footing of 
absolute equality. 

They shall be admitted under the same conditions of equality to the. 
exercise and praetice of all maritime, industrial, mining or commercial enter- ` 
prises-both on land and in the territorial waters, and no monopoly shall be 
established on any account or for any enterprise whatever. 

Notwithstanding any rules relating to coasting trade which may be i -in ` 

force in Norway, ships of the high contracting parties going to or coming 
from the territories specified in Article 1 shall have the right to put into 
Norwegian ports on their outward or homeward voyage for the purpose of 
taking on board or disembarking passengers or cargo going to or coming from 
the said territories, or for any other ptrpose. 
. H is agreed that i in every respect and especially with regard to exports, 
imports and transit traffic, the nationals of all the high contracting parties, 
' their ships and goods shall not be subject to any charges or restrictions 
whatever which are not borne by the nationals, ships or goods which enjoy 
in Norway the treatment of the most favored nation; Norwegian nationals, _ 
ships or goods being for this purpose assimilated to those of the other high 
* contracting parties, ànd not treated more {favorably in any respect. —— 

No charge or restriction shall be imposed on the exportation of any goods 
,to the territories of any of the contracting Powers other or more onerous than 
"on the exportation of similar goods to the territory of any other contracting 
Power (including Norway) or.to any other destination. 


2 ARTICLE 4 


All publie wireless telegraphy stations established or to be established bs 
or with the authorization of, the Norwegian Government within the terri- 
tories referred to in Article 1 shall always be open on a footing of absolute 
equality to communications from ships of all fiags and from nationals of the 
. high. contracting parties, under the conditions laid down in the Wireless 
Telegraphy Convention of July 5, 1912, or in the subsequent international 
convention which may be concluded to replace it: 

Subject to international obligations arising out of a state of war, owners of ' 
landed property shall always be at liberty to establish and use for their own 
purposes wireless telegraphy installations, which shall be free to communi- 
cate on private business with fixed or moving wireless ‘stations, ue 

those on board ships and aircraft. 


ARTICLE 5 . : 


f The high contracting parties recognize n utility of establishing an inter- 
national meteorological station in the territories specified in Article 1, the. 
organization of which shall form the subject of a.subsequent convention. 
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Conventions shall also be cadua lasing down -the Sondan under 
which scientific investigations may bè Ronde in the said territories. 


e 


ARTICLE 6 , 


Subject to the provisions of the present article, acquired rights of nationals’ 
of the high contracting parties shall be recognized. 

Claims arising from taking poasession or from ogcupation of land before the 
signature of the present treaty shall be dealt with in accordance with the 
annex hereto, which will have the same force-and effect as the present treaty. 


ARTICLE 7 


With regard to methods of acquisition, enjoyment and exercise of the right 
of ownership of property, includmg mineral rights, in the territories specified 
in Article 1, Norway undertakes'to grant to all nationals of the high con- 
tracting pirkai treatment based on complete equality and in conformity: 
with the stipulations of the present treaty. ` 

Expropriation may be resorted to only on grounds of public’ utility and on 

‘payment of proper compensation. 


ARTICLE 8 E 


Norway undertakes to providg for the territories specified in Article 1 " 
mining regulations which, especially from the point of view of imposts, 
taxes or charges of any kind, and of general or particular labor conditions, 
shall exclude all privileges, monopolies or favors for the benefit of the state" 
` or of the nationals of any one of the high contracting parties, including 
Norway, and shall guarantee to tke paid staff of all categories the remuner- 
ation and’ protection necessary for their physical, moral and intellectual 
welfare, 

Taxes, dues and duties levied shall bs devoted . exclusively to the said 
territories and shall not exceed what is required for the object in view. 

So far, partieularly, as the exportation of minerals is concerned, the 
Norwegian Government shall have the right to levy an export duty which 
shall not exceed 1% ofthe maximum value-of the minerals exported. up to 
100,000 tons, and beyond that quantity the duty will be proportionately 
, diminished. ‘The value shall be fixed at the end of the navigation season by 
calculating the average free on board price obtained. i 

Three months before the date fixed for their coming into force, the draft 
mining regulations shall be commun:cated by;the Norwegian Government to 
the other contracting Powers. If during this period one or more of the said 
Powers propose to modify these regulations before they are applied, such 
proposals shall be commuhieated by «he Norwegian Government to the other 
` contracting Powers in order that thez may be,submitted to examination and 
the decision-of a Commission composed of one representative of each of the 
said Powers. This Commission shall meet at the invitation of the Norwegian 
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Government and shall come to a decision within a period of three months 
from the date of its first meeting. Its decisions shall be taken by a majority. 


ARTICLE 9 


Subject to the rights and duties resulting from the admission of Norway 
to the League of Nations, Norway undertakes not to create nor to allow the 
establishment of any naval base in the territories specified in Article 1 and 
not to construct any fortification in the said territories, which may never be 


! used for warlike purposes. 
) 
ARTICLE 10. 


Until the E by the high contracting parties of a Russian Govern- 
ment shell permit Russia to adhere to the present treaty, Russian nationals 
and companies shall enjoy the Same rights as nationals of the high contrast 
ing parties. 

Claims in the territories speitified in Article 1 which they may have to put: 
forward shall be presented under the conditions laid down in the present 
treaty (Article 6. and annex) through the intermediary of the Danish Gov- 
ernmen?, who declare their willingness to lend their good offices for this 
purpose. | 

The present treaty, of which the Brenah and, English texts are pow 
authentic, shall be ratified. ` 

Ratifications shall be deposited at Paris as soon as possible. 

Powers of which the seat of the government is outside Europe may confine 
their astion to informing the Government of the French Republic, through 
their Ciplomatie representative at, Paris, that their ratification has been 
given, and in this case, they shall transmit the instrument as soon as possible. 

The present treaty will come into force, in so far as the stipulations of 
Article 8 are concerned, from the date of its ratification by all the signatory 
Powers; and in all other respects on the same date as thé mining regulations 
proviced for in that article. 

'Third Powers will be invited by the Government of the French Republic 
to adhere to the present treaty duly ratified. ‘Chis adhesion shall be effected 
by a communication addréssed to the French Government, which will ` 
undertake to notify the other contracting parties. : 

In witness whereof the above-named plenipotentiaries hata signed the 
prescot treaty. 

& Dene at Paris, the ninth day of February, 1920, in duplicate, one copy to 
be transmitted to the Government of His Majesty the King of Norway, and 
one deposited in the archives of the French Republic; authenticated copies , 
‘will 5e transmitted to the other signatory powers. 

(b. 8.) £ Huan C. WALLACE. = (L.S.) ANDREW FISHER. 

(1.8. DERBY. Ob Ms (1.8. Ts. MACKENZIE. 

i s.) Gzoncs H. PERLEY. '(n$) R. A. BLANKENBERG. 
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(u.s.) DERBY. ` l f (n. s.) K. Matsui. 
(1.8.) H. A. BERNHOFT. . (1.5.) WEDEL JARLSBERG. 
(1.8. A. MILLERAND. ' (1.8.) J. LOUDON. l 
„(L.S.) MAGGIORINO FERRARIS. (u.s.) J. EHRENSVÄRD. 
^ ANNEX 
1 


(1) Within three months from the coming into force of the present treaty, 
notification of all claims to land which had been made to any government. 
` before the signature of the present treaty must be sent by the government of | 
the claimant to a commissioner charged to examine such claims. The 
Commissioner will be a jtidge or juriscansult of Danish nationality possessing 
the necessary qualifications for the task, and shall be nominated by the Dan- 
ish Government. 

(2) The notification must include a precise delimitation of the land claimed 
and. be accompanied by a map on a scale of not less than’ 1/1, 000, 000 on 
which the land claimed fs clearly marked. 

(3) The notification must be accompanied by the deposit of a sum of one 
penny for each acre (40 ares) of land claimed, to defray: the expénses of the 
examination of the claims. 

(4) The Commissioner will be entitled to rczvire from the claimants any 
further documents or information which he may. consider necessary. 

` (5) The Commissioner will examine the claims so notified. “For this 
. purpose he will be entitled to avail himself of such expert assistance as he may 
consider necessary, and in case of need to cause investigations to be carried 
out on the spot. ` 

(6) The remuneration of the Commissioner will be fixed by agreement 
between the Danish Government and the other governments concerned. 
The Commissioner will fix the remuneration of such assistants as he considers 
it necessary tò employ. 

(7) The Commissioner, aiter examining the claims, will prepare a report 
showing precisely the claims which he is of opinion should be recognized at. 
once and those which, either because they are disputed or for any other rea- ' 
‘son, he is of opinion should be submitted to arbitration as hereinafter pro- 
vided. Copies of this report will be forwarded by the Commissioner to the 
governments concerned. 

(8) If the amount of the sums deposited in accordance with clause (3) is 
insufficient to cover the expenses of the examination of the claims, the Com- 
missioner will, in every case where he is of opinion that a elaim should be 
recognized, at once state what further sum the claimant should be required 
to pay. This sum will be based on the amolint of the tend to which-the 
claimant’s title is recognized. : 
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If the sums deposited in accordance with clause (3) exceed the expenses of 
the examination, the balance will be devoted to the cost of the arbitration 
hereinafter provided for. 

(9) Withir three months from the date of fhe report referred to in clause 
(7) of this paragraph, the Norwegian Government shall take the necessary 
steps to confer upon. claimants whose claims have been recognized by the 
Commissioner a valid title securing to them the exclusive property in the 
land in question, in accordance with the laws and regulations in force or to 
be enforced in the territories specified in Article 1 of the present treaty, and 
subject to the mining regulations referred to in Article 8 of the present treaty. 

- In the event, however, of a further payment being required in accordance 
with clause (8) of this paragraph, a provisional title only will be delivered, 
which title will become definitive on payment by the claimant, within such 
reasonable period as the Norwegian Government mAy fix, of the further sum 
required of him. a l ` 


2 


Claims which'for any reason the Commissioner referred to in clause (1) 
of the preceding paragraph has not recognized as valid will be settled in 
accordance with the following provisions: 

(1) Within three.months from the date of the shot referred to in clause 
(7) of the preceding paragraph, each of thé governments whose nationals have 
been found to possess claims which have not been recognized will appoint 
an arbitrator. 

The Commissioner will be the Peida of the Tribunal so constituted. 
In cases of equal division of opinion, he shall have the deciding vote. He 
will nominate a Secretary to receive the documents referred to in clause (2) 
of this paragraph and to make the necessary arrangements for the meeting 
of the Tribunal. 

(2) Within one month from the appointment of the Secretary referred to in 
clause (1) the claimants concerned will send to him through the intermediary 
of their respective governments statements indicating precisely their claims 
and accompanied by such documents and arguments as they may wish to 
submit in support thereof. 

(3) Witkin two months from the appointment of the Secretary referred to 
in clause (1) the Tribunal shall meet at Copenhagen for the purpose of 
dealing with the claims which have been submitted to it. 

(4) The language of the Tribunal shall-be English. Documents or argu- 
ments may be submitted to it by the interested parties in their own language, 


‘but in that case must be accompanied by an English translation. 


(5) The claimants shall be entitled, if they so.desire, to be heard by the . 
‘Tribunal either in person or by counsel, and the Tribunal shall be entitled to 
call upon the claimants to present such additional explanations, documents 
or arguments as it may think necessary. 
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(6) Before the hearing of any case the Tribunal shall require from the 
parties a deposit or security for such sum as it may think necessary to cover 
the share of each party in the expenses of the Tribunal. In fixing the amount 
of such sum the Tribunal shall base itself principally on the extent of the land 
claimed. The Tribunal shall also have power to demand a further deposit 
from the parties in cases where special expense is involved. 

: (7) The honorarium of the arbitrators shall be calculated per month, and 
fixed by the governments concerned. The salaty of the Secretary and any 
other persons employed by the Tribunal shall be fixed by the President. 

(8) Subject to the provisions of this annex the Tribunal shall have full 
power to regulate its own vrocedure. 

(9) In dealing with the claims the Tribunal shall take into consideration: 

(a) any applicable rules of international law; . ` 

(b) the general prineiples of justicg and Santy 

(c) the following circumstances: 

(i) the date on which the land ¿laimed was first occupied by the 
claimant or his predecessors in title; 

(ii) the date on which the claim was notified to the Eyyeciment of the 
claimant; . 

(iii). the extent to which the claimant or his predecessors in title have 
developed and exploited the land claimed. In. this connection the. 
Tribuna] shall take into acefunt the extent to which the claimants may 
have been*prevented from developing their undertakings. by conditions 
or restrictions resulting from the war of 1914-1919. . 

(10) All the expenses of she Tribunal shall be divided among the claimants 
in sueh proportion as the "Tribunal shall decide. If the amount of the sums 
paid in aecordance with clause (6) is larger than the expenses of the Tribunal, 
the balance shall be returned to the parties whose claims have been recognized 
in such proportion as the Tribunal shall think fit. 

(11) The decisions of the Tribunal shall be communicated by it to the 
governments concerned, inzluding in every case the Norwegian Government. 

The Norwegian Government shall within three months from the réceipt 
of each decision take the necessary steps to confer upon the claimants whose 
claims have been recognized by the Tribunal a valid title to the land in 
question, in accordance with the laws and regulations in force or to be en- 
forced in the territories specified in Article 1, and subject to the mining 
regulations referred to in Article 8 of the present treaty. Nevertheless, the 
titles so conferred will only become definitive on the payment by the claim- 
ant concerned, within such reasonable period as the Norwegian toveris 
ment may fix, of his share of the ieee of the Tribunal. 


. e 3 


Any claims which are no; notified to the Cémmissioner in accordance with 
clause (1) of paragraph 1, or which not having been recognized by him are 
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not submitted to the Tribunal in accordance with paragraph 2, will ‘be 
finally pales cages : 


‘AN ACT TO LIMIT THE.IMMIGRATION OF ALIENS INTO THE UNITED STATES, 
` AND FOR OTHER PURPOSES ! 


Be it enacted by the Senate and House of Representatives of the United States 
. of America in Congress assembled, a hat this Act may be cited as the “ Immi- 
gration Act of 1924. » 


Immigration Visas 


Sec. 2. (a) A consular officer upon the application of any immigrant (as 
defined in section 3) may (under the gonditions heréinafter prescribed and 
‘subject to the limitations prescribed inthis Act or regulations made there- 

--under as to the number of immigration visas which may be issued by such 
officer) issue to such immigrant an immigration visa which shall consist of 
one copy of the application provided for in section 7, visaed by such consular 
officer. Such. visa, shall specify. (1) the nationality’ of the immigrant; (2) 
whether he is 'a quota immigrant (as defined in section 5) or a non-quota 

immigrant (as defined i in section. 4); (3) the date, on’ which the validity of 
the immigration visa shall expire; and 4) such additional. information 
necessary to the proper enforcement of the immigration laws; ‘and the natu- 
zalization laws as may be by regulations prescribed. 

(b) The immigrant shall furnish two copies of his photograph to the 
consular officer. One copy shall be permianently attached by the consular 
officer to the immigration visa and the other copy shall be disposed of as may 
be by regulations prescribed. — . 

(c) The validity of an immigration’ visa, shall expire at the end of such 


period, specified in the immigration visa, not exceeding four months, as shall . 


be by regulations prescribed. In the case of an immigrant arriving in the 
United States by water, or arriving by water in foreign contiguous territory 


on a continuous voyage to the United States, if the vessel, before the expira- Í 
tion of the -validity of his immigration visa, departed from the last port 


outside the United.States and outside foxeign contiguous territory at which 
the immigrant embarked, and if the immigrant. proceeds on a continuous 


voyage to the United States, then, regardless of the time of his arrival in the : 


United States, the validity of his immigration visa shall not be considered to 
have expired. 

- (d) If an immigrant i is required by any law, or ‘uations or orders,made 
pursuant to law, to secure the visa of his passport by a consplar officer before 
being aaea to enter the United States, such immigrant shall not be 
required to secute any other visa of his passport than the immigration visa 


1PunBLIC—No. 139-—-68ra Conaress (H. R. 7995). 


OFFICIAL DOCUMENTS 209 


issued under this Act, but a record of the number and date of his immigration 
visa shal be noted on his passport without charge therefor. This subdivi- 
sion shail not apply to an immigrant who is relieved, under subdivision (b) 
of section 18, from obtaining an immigration visa. . 

(e) The manifest or list of passengers required by. the immigration laws 
shall contain a place for entering thereon the date, place of issuance, and 
number of the immigration visa of each immigrant. The immigrant shall 
surrender his immigration visa to the immigration officer at the port of in- 
spection, who shall at the time of inspection indorse on the immigration visa 
_ the date, the port of entry, and the name of the vessel, if any, on which 
the immigrant arrived. The immigration visa shall. be transmitted: forth- 
with by the immigration officer in charge at the port of inspection to the 
'. Department of Labor under regulations prescribed by the Secretary of 
Labor. i . . , 

(f) No immigration visa shall be issued to an immigrant if it appears to the 
consular officer, from statements in the application, or in the papers submit- 
ted therawith, that theimmigrant is inadmissible to the United States under 
the immigration laws, nor shall such immigration visa be issued if the ap- 
plication fails to comply with the provisions of this Act, nor shall such im- 
migration visa be issued if the consular officer knows or has reason to believe 
that the immigrant is inadmissiblg to the United States under the immigra- 
tion laws. | «x. i , 

(g) Nothing in this Act shall be construed to entitle an immigrant, to 
whom an immigration visa has been issued, to enter the United States, if, ` 
upon arzival in the United States, he is found to be inadmissible to the United 
States under the immigration laws. The substance of this subdivision shall 
` -be printed conspicuously upon every immigration visa. 

` (h) A fee of $9 shall be charged for the issuance of each immigration visa, 
which shall be covered into the Treasury as miscellaneous receipts. 


Definition of “Immigrant” : 


Sec. 3. When used in this Act the term “immigrant” means any alien 
departing from any place outside the United States destined for the United 
States, except (1) a government official, his family, attendants, servants, and 
employees, (2) an alien visiting the United States temporarily as a tourist or . 
temporarily for business or pleasure, (3) an alien in continuous transit through 
the United States, (4) an alien lawfully admitted to the United States who 
later goes in transit from: one part of the United States to another through 
` foreign contiguous territory, (5) a bona fide alien seaman serving as such on 
a vessel arriving at a port of the United States and seeking to enter tempo- 
rarily the United States sdlely in the pursuit of his calling as a seaman, and 
(6) an alien entitled to enter the United States solely to carry on trade under 
and in pursuance of the provisions of a present existing treaty of commerce 
and navigation. 


4 
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Non-Quota Immigrants 


Sxc. 4. When used in this Act the term ‘‘non-quota immigrant? means— 

(a) An immigrant who is the unmarried child under 18 years of age, or the 
wife,'of a citizen of the United States who resides therein at the time of the 
filing of a petition under section 9; 

(b) An immigrant previously lawfully admitted to the United States, who 
is returning from a temporary visit abroad; 

(c) An immigrant who was born in the Dominion of Canada, Newfound- 
land, the Republic of Mexico, the Republic of Cuba, the Republic of Haiti, 
the Dominican Republic, the ‘Canal Zone, or an independent country of 
Central or South America, and his wife, and his unmarried children under 18 
years of age, if accompanying or following to join him; 

(d) An immigrant who continuously for at least two years immediately 


' preceding the time of his application for admission to the United States has 


been, and who seeks to enter the’ United States'solely for the purpose of, 
carrying on the vocation of minister of any religious denomination, or pro- 
fessor of a college, academy, seminary, or university ; and his wife, and his 
unmarried children’ under 18 years of age, if accompanying or following to 
join him; or . 

(e) An immigrant who is a bona fide student at least 15 years of age and 
who seeks to enter the Uniteti States solesy for the purpose of study at an 
accredited school, college, academy, seminary, or university, partieularly 


designated by him and approved by the Secretary of Labor, which shall have 


agreed to report to the Secretary of Labor.the termination of attendance of’ 


-each immigrent student, and if any such institution of learning fails to make 


such reports promptly the approval shall be withdrawn. 


s 


Quota I mmigrants 


Suc. 5. When used in this Act the term “quota immigrant” means any 
immigrant who is not a non-quota immigrant. An alien who is not partic- 
ularly specified in this Act as a non-quota immigrant or a non-immigrant 
shall not be admitted as a non-quota immigrant or a non-immigrant by 
reason of relationship to any individual. who is so specified or by reason of 
‘being excepted from the operation of any other law regulating or forbidding 
immigration. : 


Preferences Within duis 


Suc. 6. (a) In the issuance of immigration visas to quota immigrants ' 
preference shall be givén— 

(1) To a quota immigrant who is the unmarried child under 21 years of 
age, the father, the mother, the husband, or the wife, or 8, citizen of the 
United States who is 21 years,of age or over; and 

(2) To a quota immigrant who i is skilled in agriculture, 2nd his wife, and 
his dependent children under the age of 16 years, if accompanying or fol- 
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lowing to join him. The bites provided in his paragraph shall not 
apply to immigrants of any nationality the annual quota for which is less: 
than.300. 

(b) The preferenee provided in subdivision (a) shall not in the case of 
quota immigrants of any nationality exceed 50 per centuin of the annual ' 
quota for such nationality. Nothing in this section ‘shall be construed to 
grant to the class of immigrants specified in paragraph (1) of subdivison ` 
(a) a priority in preference over the class specified in paragraph (2). 

(c) The preference provided in this section shall, in.the case of quota 
` immigrants of any nationality, be given in the calendar month in which the 
right to preference is established, if the number of immigration visas which 
may be issued in such month to quota immigrants of such nationality has not 
already been issued; otherwise in the next calendar month. 


Application for Immigration Visa 


Sec. 7. (a) Every immigrant applying for an immigration visa shall make 
application therefor, in duplicate in such form as shall be by regulations 
preseribed. 

(b) In the application the immigrant shall state (1) the immigrant’s full 
and true name; age, sex, and race; the date and place of birth; places of 
residence for the five years minediately. preceding his application; whether 
married or single, and the names and places of residence of wife or husband 
and minor children,-if any; calling or occupation; personal description , 
(including height, complexion, color of hair and eyes, and marks of identifi- 
cation); ability to speak, read, and write; names and addresses of parents, 
and if neither parent living, then the name and address of his nearest relative 
in the country from which he comes; port of entry into the United States; 
final destination, if any, beyond the port of. entry; whether he has a ticket 
through to such final destination; whether going to join a relative or friend, 
and, if so, what relative or friend and his name and complete address; the 
purpose for which he is going to the United States; the length of time he 
intends to remain in the Unitec States; whether or not he intends to abide in 
the United States permanently; whether ever in prison or almshouse; whether 
he or either of his parents has ever been in an institution or hospital for the 
care and treatment of the insane; (2) if he claims to be a non-quota immigrant, 
the facts on which he bases such claim; and (3) such additional information 
necessary to the proper enforcement of ihe immigration laws and rhe natural- 
ization laws, as may be by regulations prescribed. 

(c) The immigrant shall furnish, if available, to the consular officer, with, 
his application, two copies of his “dossier” and prison record and military 
record, tw» certified copies’ of hts birth certificate, and two copies of all other 
available public records concerning him kept py the Government to which 
he owes allegiance. One copy of the documents so furnished shall be per- 
manently attached to each copy of the application and become a part thereof. 
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An immigrant having an unexpired permit issued under the provisions of . 
section 10 shall not be subject to this subdivision.. In the case of an ap- 
plication made before September 1, 1924, if it appears to the satisfaction of 
the eonsular officer that the immigrant has obtained:a visa of his passport 
before the enactment.of this Act, and is unable to obtain the documents 
referred to in this subdivision without undue expense and delay, owing to 
absence from the country from which such documents should be obtained, 
the consular officer may relieve such immigrant from the requirements of 
this subdivizion. 

(d) In th2 application the immigrant shall also state (to such extent as 
shall be by-regulations prescribed) whether or not he is a member of each 
class of individuals excluded from admission to the United States under the 
immigratior laws, and such classes shall be stated on the blank in such form 
as shall be sy salann picepribed, ‘and the immigrant shall answer sepa- 
rately as to each class. 

(e) If the immigrant is unable to state that he does not come within any 
of the excluded glasses, but claims to be for any legal reason exempt from 
exclusion, hə shall state fully in the application the grounds for such alleged 
exemption. 

(f) Each copy of the E shall be signed by the immigrant in the 
presence of the consular offieer and verified by the oath of the immigrant 
administered by the consular officer. One copy of the application, when | 


. visaed by the consular officer, shall become the immigration visa; and the 


other copy shall be disposed of as may be by regulations prescribed. 

(g) In tke case of an immigrant under eighteen years of age the application 
may be made and verified by such individual as shall be by regulations 
prescribed. 

(h) A fe» of $1 shall be charged for the furnishing and verification of 
each applisation, which shall include the furnishing and verification of 
the duplicate, and shall be covered into the Treasury as miscellaneous 
receipts. ` 


Non-Quota Immigration Visas 


Sc. 8. A consular officer may, subject to the limitations provided in 


' sections 2 and 9, issue an immigration visa to a non-quota immigrant as such 


upon satisiactory proof, under regulations prescribed under this Act, that the 
applicant 5s entitled to be regarded as a non-quota immigrant. 


Issuance of Immigration Visas to Relatives 


Sec. 9. (a) In case of any immigrant claiming in-his application for an 
immigration visa to be a non-quota immigfant “by reason of relationship 
under the provisions of subdiyision (a) of section 4, or to be entitled to pref- 


' erence by reason of relationship to a citizen of the United States under the 


provisions of section 6, the.consular officer shall not issue such immigration 


OFFICIAL DOCUMENTS : 213 


visa or grant such preference until he has been authorized to do so as herein- 
after in this section providec. 

(b) Any.citizen of the United States claiming that any immigrant is his 
relative, and that such immigrant is properly admissible to the United 
States as a non-quota immigrant under the provisions of subdivision (a) 
of sect:on 4 or is entitled to preference as a relative under section 6, may file 
with the Commissioner General a petition in such form as may be by regula- 
tions prescribed, stating (1> the petitioner's name and address; (2) if a. 
citizen by birth, the date and place of his birth; (3) of a naturalized citizen, 
the date and place of his admission to citizenship and the number of his 
certificate, if any; (4) the name and address of his employer or the address of 
his plaze of business or occupation if he is not an employee; (5) the degree of 
the relationship of the immigrant for whom such petition is made, and the 
names of all the places Where such imtnigrant has resided prior to and at the 
time when the petition is filed; (6) that the petitioner is able to and will sup- 
. port tke immigrant if necessary to prevent such immigrant from becoming a 
publie eharge; and (7) such additional information necessary to the proper 
enforcement of the immigration laws and the naturalization ewe as may be 
by regulations prescribed. 

(c) The petition shall be made under oath administered by any divida 
having power to administer oaths, if executed in the United States, but, if * 
executed outside the United States, administered by a consular officer. `The 
petition shall be supported by any documentary evidence required by regu- 
lations prescribed under this Act. Application may be mate in the same’ 
petition for admission of more than one individual. 

(d) The petition shall be accompanied by the statements of two or more 
responsible citizens of the United States, to whom the petitioner has been 
personally known for at least one year, that to the best of their knowledge 
and belief the statements made in the petition are true and that the peti- 
tioner Żs a responsible individual able to support the immigrant or immigrants 
for whose admission application is made. These statements shall be at- 
tested in the same way as tke petition. 

(e) -f the Commissioner General finds the facts stated in the petition to be 
true, and that the immigrant in respect of whom the petition is made is 
entitled to be admitted to the United States as a non-quota immigrant under 
subdivision. (a) of section 4 or is entitled to preference as a relative under 
section 6, he shall, with the approval of the Secretary of Labor, inform the 
Secretary of State of his decision, and the Secretary of State shall then au- 
thorize the consular officer with whom the application for the immigration 
visa hes been filed to issue the immigration visa or grant the preference. ` 

(f) Nothing in this section shall be construed to entitle an immigrant, in 
respect of whom a petition under this section is granted, to enter the United 
States as a non-quota immigrant, if, upon arrival in the United States, he is 
found not to be a non-quota immigrant. 
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Permit to Reënter United States After Temporary Absence 


Sec. 10. (a) Any alien about to depart temporarily from the United 
States.may make application to the Commissioner General for à permit to 
reénter the Unitéd States, stating the length of his intended absence, and the 
reasons therezor. Such application shall be made under oath, and shall be in 
such form and contain such information as may be by regulations prescribed, 
and shall be accompanied by two copies of the applicant’s photograph. 

(b) If the Commissioner General finds that the alien has been legally 

‘admitted to the United States, and that the application is made in good 
faith, he shall, with the approval of the Secretary of Labor, issue the permit, 
specifying therein the length of time, not exceeding one year, during which it 
shall be valid. The permit shall be in such form as shall be by regulations 

' prescribed and shall have permanently attached thereto the photograph of 
the alien to whom issued, together with such other matter as may be deemed 
acr for the complete identification of the alien. 

(c) On good cause shown the validity of the permit may be extended for 
such period or periods, not exceeding six months each, and under such 
conditions, as shall be by regulations prescribed. 

(d) For the issuance of the permit, and for each extension thereof, there 

', Shall be paid a fee of $3, which shall be covered into the Treasury as miscel- 
laneous receipts. `. ° ei 

(e) Upon the return of the alien to the United States the permit shall be 
surrendered to the immigration officer at the port of inspection. 

(f) A permit issued under this section shall have no ‘effect under the im- 
migration laws, except to show that the alien to whom it is issued is returning 
from a temporary visit abroad; but nothing in this section shall be construed 
as making such permit the GRUSS means of establishing that the alien is 
so rohuenns . 


Numerical Limitations 


Szc.11. (a) The annual quota of any nationality shall be 2 per centum of 
the number cf foreign-born individuals of such nationality resident in con- 
tinental United States as determined by the United States census of 1890, 
i» the miniraum quota of any nationality shall be 100. 

(b) The annual quota of any nationality for the fiscal year beginning . 
July 1, 1927, and for each fiscal year thereafter, shall be a number which 
bears the same ratio to 150,000 as the number of inbabitants in continental 
United States in 1920 having that national origin (ascertained as hereináfter 
provided i in this section) bears to the number of inhabitants in continental 
United States in 1920, but the minimum quota oi any nationality shall be 
100. ei 

(e) For the purpose of subdivision (b) national origin shall be ascertained 

` by determining as nearly as may be, in respect of each geographical area 
which under section 12 is to be treated as a separate country (except the 
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geographical areas specified in subdivision (c) of section 4) the number of 
inhabitants in continental United States in 1920 whose origin by birth or 
ancestry is attributable to such geographical area. Such determination 
shall not be made by tracing the ancestors or descendants cf particular 
individuals, but shall be based upon statistics of immigration and emigra- 
tion, together with rates of increase of population as shown by successive 
decennial United States censuses, and such other data as may be found to be 
reliable, 

(d) For the purpose of subdivisions (b) and (e) the term "inhabitants in 
continental United States in 1920. " does not include (1) immigrants from the 
geographical areas specified in subdivision (c) of section. 4 or their descend- 
ants, (2) aliens ineligible to citizenship or their descendants, (3) the descend- 
ants cf slave immigrants, or (4) the descendants of American aborigines. 

(e) The determinatitn provided fer in subdivision (c) of this section shall 
be made by the Secretary of State, the- Sécretary of Commerce, and the 
Secretary of Labor, jointly. In making such determination such officials 

. may call for information and expert assistance from the Bureau of the Cen- 
sus. Such officials shall, jointly, report to the.President ‘the quota of each 
nationality, determined as provided in subdivision (b), and the President 

: shall proclaim and make known the quotas so reported. ‘ Such proclamation 
shall be made on or before April 1, 1927. If the proclamation is not made on» 
or. before such date, quotas piodliómed therein shall not be in effect for any 
fiscal year beginning before the expiration of 90 days after the date of the 
proclamation. After the making of a proclamation under this subdivision 
the quotas proclaimed therein shall continue with the same effect as if 
specifically stated herein, and shall be final-and conclusive for every purpose 
except (1) in so far as it is made to appear to the satisfaction of such officials 
and proclaimed by the President, that an error of fact has occurred in such 
dete-mination or in such proclamation, or (2) in the case provided for in 
subdivision (c) of section 12.. If for any reason quotas proclaimed under 
this subdivision are not in effect for any fiscal year, quotas for such year shall 
be determined under subdivision (a) of this section. 

(f) There shall be issued to quota immigrants of any nationality (1) no 
more immigration visas in any fiscal year than the quota for such nationality, 
and (2) in any calendar month of any fiscal year no more immigration visas 
than 10 per centum of the quota for such nationality, except that if such 
quota is less than 300 the number to be issued in any calendar month shall be 
prescribed by the Commissioner General, with the approval of the Secretary 
of Labor, but the total number to be issued during the fiscal year shall nor 
be in excess of the quota for such nationality. 

(g) Nothing in this Aet shall prevént the issuance (without increasing the 
total number of immigration visas which may be issued) of an immigration 
visa to an immigrant as a quota immigrant*even though he is a non-quota 
immigrant. 
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Nationality . 

Sec. 12. (a) Fer the purposes of this Act nationality shall be determined 
by country of birth, treating as separate countries the colonies, dependencies, 
or self-governing dominions, for which separate enumeration was made in the 
United States census of 1890; except that (1) the nationality of a child under 
twenty-one years of age not.born in the United States, accompanied by its 
alien parent not born in the United States, shall be determined by the coun- 
try of birth oi such parent if-such parent is entitled to an immigration visa, 
and the nationality of a child under twenty-one. years of age not born in the 
United States, accompanied by both alien parents not born in the United 
States, shall b» determined by the country of birth of the father if the father 
is entitled to an immigration visa; and (2) if a wife is of a different nationality 
from her alier husband and the entire number of immigration visas which 
may be issued to quota immigrants of Iter nationality for the calendar month 

_has already been issued, her nationality may be determined by the country 
of birth of her husband if she is aecompanying him and he is entitled to an - 
immigration v-sa, unless the total number of immigration visas which may ke 
issued to quote immigrants of the nationality of the husband for the calendar . 
month has already been issued. An immigrant born in the United States 
who has lost his United States citizenship shall be considered as having been 

* born in the country of which he is a citizen pr subject, or if he is not a citizen 
or subject of aay country, then in the country from which he comes. 

(b) The Secretary of State, the Secretary of Commerce, and the Secretary 
‘df Labor, jointly, shall, as soon as feasible after the enactment of this Act, 
prepare a statement showing the number of individuals of the various nation- 
alities resident in continental United States as determined by the United 
States census o? 1390, which statement shall be the population basis for the 
purposes of subdivision (a) of section 11. In the case of a country recognized 
by the United £ta:es, but for which a separate enumeration was not made in 
the census of :890, the number of individuals born in such country and 
resident in continental United States in 1890, as estimated by such officials 
jointly, shall be considered for the purposes of subdivision (a) of section 11 
as having been determined by the United States census of 1890. In the case 
of a colony or dependency existing before 1890, but for which a separate 
enumeration was not made in the census of 1890 and which was not included 
in the enumeration for the country to which such colony. or dependency 
belonged, or in the case of territory administered under a protectorate, the 
number of individuals born in such colony, dependency, or territory, and 
resident in cont.nental United States in 1890, as estimated by such officials 
jointly, shall be considered for the purposes of subdivision (a) of section 11 
as having been cetermined by the United States cerfsus of 1890 to have been 
born in the courtry to which such colony or dependency belonged or which 
administers suck protectorate. 

(c) In ease of, shanges in political boundaries in foreign countries occurring 
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subsequent to 1890 and resulting in the creation of new countries, the Gov- 
ernments of which are recognized by the United States, or in the establish- 
ment of self-governing dominions, or in the transfer of territory from one 
country to another, such transfer being recognized by the United States, or 
in the surrender by one country of territory, the transfer of which to another 
country has not been recognized by the, United States, or in the administra- | 
tion of territories under mandates, (1) such officials, jointly, shall estimate 
the number of individuals resident in continental United States in 1890 who 
were born within the area included in such new countries or self-governing 
dominions or in such territory so transferred or surrendered or administered 
under a mandate, and revise (for the purposes of subdivision (a) of section 11) 
the population basis as to each country involved ‘in such change of political 
boundary, and (2) if such changes in political boundaries occur after the 
determination provided for in subdfvision (c) of section 11 has been pro- 
claimed, such officials, jointly, shall revise such determination, but only so 
far as necessary to allot the quotas among the countries involved in such 
change of political boundary. For the purpose of such revision and for the 
purpose of determining the nationality of an immigrant, (A) aliens born in the 
area included in any such new country or self-governing dominion shall be 
considered as having been born in such country or dominion, and aliens born 
in any territory so transferred shall be considered as having been born in the* 
country to which such territory was transferred, and (B) territory so sur- 
rendered or administered under:a mandate shall be treated as a separate 
country. Such treatment of territory administered under a mandate shall’ 
not constitute consent by the United States to the proposed mandate where 
the United States has not consented in a treaty to the administration of the 
territory by a mandatory power. 

(d) The statements, estimates, and revisions provided in this section shall 
be made annually, but for any fiscal year for which quotas are in effect as 
proclaimed under subdivision (e) of section 11, shall be made only (1) for the 
purpose of determining the rationaity of immigrants seeking admission to 
the United States during such year, or (2) for the purposes of clause (2) of 
subdivision (c) of this section. j 

(e) Such officials shall, jointly, report annually to the President the quota 
of each nationality under subdivision (a) of seetion 11, together with the 
statements, estimates, and revisions provided for in this section. The Presi- 
.dent shall proclaim and make known the quotas so reported and thereafter 
such quotas shall continue, with the same effect as if specifically stated herein, 
for all fiscal years except those yeazs for which quotas are in effect as pro- 
claimed under subdivision (e) of section 11, and shall be final and conclusive 
for every purpose. "us 

Exclusion from United States — . 

Src. 13. (a) No immigrant shall be admitted to the United States unless 

he (1) has an unexpired immigration visa or.was born subsequent to the 
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issuance of the immigration visa of the accompanying parent, (2) is of the 
nationality specified in the visa in the immigration visa, (3) is a non-qucta l 
immigrant if specified in the visa in the immigration.visa as such, and (4) is 
otherwise admissible under the immigration laws. 

(b) In suck. classes of cases and under such conditions as may be by regu- 
„lations preser.bed immigrants who have been legally admitted to the Unitsd 
States and who depart therefrom temporarily may be admitted to the Unitad 
States withoct being required to obtain an immigration visa. . 

(c) No alien ineligible to citizenship shall. be admitted to the United 
States unless such alien (1) is admissible as a non-quota immigrant under tre : 
provisions of sukdivision (b); (d), or (e) of section 4, or (2) is the wife, or tae 
unmarried chld under 18 years of age, of an immigrant admissible under: 
such subdivis on (d), and is accompanying or following to join him, or (3) 
is not an immigrant as defined in section 3. 

(d) The Seeretary of Labor may.admit to the United States any Siherwise 3 
admissible immigrant not admissible under clause (2) or (3) of subdivisicn 
(a) of this sectior, if satisfied that such inadmissibility was not known to, ard 
could not have been ascertained by the exercise of reasonable diligence by, 
such immigrar-t prior to the departure of the vessel from the last port outside : 
the United States and outside foreign contiguous territory, or, in the case of 
* an immigrant coming from foreign contiguous territory, prior to the ap- 
plication of the immigrant for admission. 

(e) No quo:a immigrant shall be admitted under subdivision (d) if tke 
“entire number of immigration visas which may be issued to quota immigranis 
of the same nztionality for the fiscal year has already been issued. If such 
entire number of immigration visas has not been issued, then the Secretary 
of State, upor the admission of-a quota immigrant under subdivision (d, 
shall reduce br one the number of immigration visas which may be issued to 
quota immigrants of the same nationality during the fiscal year in which suca 
immigrant is admitted; but if the Secretary of State finds that it will not be 
practicable to make such reduction before the end of such fiscal year, thea 
such immigrart shall not be admitted. 

(f) Nothing in this section shall authorize the remission or refunding of 3 

fine, liability t» which bas accrued under section 16. 


D 


Deportation 


Sec. 14. ETT slien who at any time after entering the United States is 
found to have been at the time of entry not entitled under this Act to ente- 
the United Stztes, or to have remained therein for a longer time than per- 
mitted under this Act or regulations made thereunder, shall be taken into , 
custody and deported in the same manner as provided for in sections 19 and 
20 of the Immigration Act of 1917: Provided, That the Secretary of Laboz 
may, under such conditions and restrictions as to support and care as he may 
deem necessarr, permit permanently to remain in the United States, any 
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alien child who, when under sixteen years of age was heretofore temporarily 
admitzed to the United States and who is now within the United States and 
either of whose parents is a citizen of the United States. 


Maintenance of Exempt Status 


Src. 15. The admission to the United States of an alien excepted from the 
class of immigrants by clause ( (2), (8); (4), (5); or (6) of section 3, or declared 
> to be.a non-quota immigrant by subdivision (e) of section 4, shall be for such 
time £s may be by regulations prescribed, and under such conditions as may 
be by regulations prescribed (including, when deemed necessary for the classes 
mentioned in clauses (2), (8), (4), or (6) of section 3,'thé giving of bond with . 
sufficient surety, in such sum and containing such conditions as may be by 
reguletions prescribed) to insure that, at the expiration of such time or upon 
failure to maintain the status under Which admitted, he- wil depart. from the 
United States. 


Penalty for Illegal Tonos 


Sue. 16. (a) It shall be unlawful for any person, including any transpor- 
tation company, or the ¢ owner, master, agent, charterer, or consignee of any 
vessel, to bring to the United States by water from any place outside thereof 
(othe: than foreign contiguous territory) (1. any immigrant who does not* 
have an unexpired immigration visa, or (2) any quota immigrant having an 
immigration visa the visa in which specifies him as a non-quota immigrant. 

(b) If it appears to the satisfaction of the Secretary of Labor that any 
immigrant has been so brought, such person, or transportation company, or 
the master, agent, owner, charterer, or consignee of any such vessel, shall 
pay to the collector of customs of the customs district in which the port of 
arrival is located the sum of $1,000 for each immigrant so brought, and in 
addition a sum equal to that paid by such immigrant for his transportation 
from the initial point of departure, indicated in his ticket, to the port of 
arrival, such latter sum to be delivered by the collector of customs to the 
immigrant on whose account assessed. No vessel shall be granted clearance 
pending the determination of the lability to the payment of such sums, or 
while such sums remain unpaid, except that clearance may be granted prior 
. to the determination of.such question upon the deposit of an amount sufficient 
to cover such sums, or of a bond with sufficient surety to secure the payment 
thereof approved by the collector of customs. 

(c) Such sums shall not be remitted or refunded, unless it appears to the 
satisfaction of the Secretary of Labor that such person, and the owner, 
master, agent, charterer, and consignee of the vessel, prior to the departure 
of th» vessel from the last port outside the United States, did not know, and 
could not have ascertained by the exercise of reasonable diligence, (1) that 
the individual transported was an immigrant, if the fine was imposed for 
bringing an immigrant without’an unexpired immigration visa, or (2) that 
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X ; 
the individual transported was a quota immigrant, if the fine was imposed 
for bringing a quota immigrant the visa in whose immigration visa VEDORECH 
him as being a non-quota immigrant. 


- Entry from Foreign Contiguous Territory 


Sec. 17. The Commissioner General, with the approval of the Secretary 
of Labor, shall have power to énter into contracts with transportation lines 
for the entry and inspection of aliens coming to the United States from or 
through foreign contiguous territory. In prescribing rules and regulations 
and making contracts for the entry and inspection of aliens applying for 
admission from or through foreign contiguous territory due care shall be 
exercised to avoid any discriminatory action in favor of transportation com- 
panies transporting to such territory aliens destined. to the United States, 
and all such trensportation companies shall be required, as a condition 
precedent to the inspection or examination under such rules and contracts 
at the ports of such contiguous territory of aliens brought thereto by them, 
to submit to and comply with all the requirements of this Act which would 
apply were they bringing such aliens directly to ports of the United States. 
After this section takes effect no alien applying for admission from or through 
foreign contiguots territory (except'an alien previously lawfully admitted to 

‘the United States who is returning from a temporary visit to such territory) 
Shall be permitted to enter the United-States unless upon proving that he was 
brought to such territory by a transportation company which had submitted 
to and complied with all the requirements of this Act, or that he entered, or 
has resided in, such territory more than two years prior to the time of his 
application for admission to the United States. 


Unused I mmigration Visas 


Suc. 18. If a quota immigrant of any nationality having an immigration 
visa is excluded from admission to the United States under the immigration 
laws and deported, or does not apply for admission to the United States 
before the expiration of the validity of the immigration visa, or if an alien of 
any nationality having an immigration visa issued to him as a quota immi- ` 
grant is found noz to be a quota immigrant, no additional immigration visa 
shall be issued in lieu thereof to any other immigrant. 


Alien Seamen 


Src. 19. No alien seaman excluded from admission into the United States 
. under the immigration laws and employed on board any vessel arriving in the 
United States from any place outside thereof, shall be.permitted to land in 
the United States, except temporarily for medital treatment, or pursuant to 
such regulations as the Secretary of Labor may prescribe for the ultimate 
departure, removal, or deportation of such alien from the United States. 
Src. 20. (a) The owner, charterer, agent, consignee, or master of any 


P 
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vessel arriving in the United States from any place outside thereof who fails 
to detain on board any alien seaman employed on such vessel until the 
immigration officer in charge at the port of arrival has inspected such seaman 
(which inspection in all cases shall include a personal physical examination 
by the medical examiners), or who fails to detain such seaman on board after 
such inspection or to deport such seaman if required by such immigration 
officer or the Secretary of Labor to do so, shall pay to the collector of customs 
of the customs district in which the port of arrival is located the sum of 
$1,000 for each alien seaman in respect of whom such failure occurs. No 
vessel shall be granted clearance pending the determination of the liability 
to the payment of such fine, or while the fine remains’ unpaid, except that 
clearance may be granted prior to the determination of such question upon . 
the deposit of a sum sufficient to cover such fine, or of a bond with sufficient 
surety to secure the payment thereot approved by the collector of customs. 

(b) Proof that an alien seaman did not appear upon the outgoing manifest 
of the vessel on which he arrived in the United States from any place outside 
thereof, or that he was reported by the master of such vessel as a deserter, 
shall be prima facie eyidence of a failure to détain or deport after require- 
ment by the immigration officer or the Secretary of Labor. 

(e) If the Secretary of Labor finds that deportation of the alien seaman on 
the vessel on which he arrived would cause undue hardship to such seaman’ 
he may cause him to be deported on:another vessel at the expense of the 
vessel on which he arrived, and such vessel shall not be granted clearance 
until such expense has been paid or its payment guaranteed to the satis- 
faction of the Secretary of Labor. 

(d) Section 32 of the Immigration Act of 1917 is repealed, but shall re- 
main in force as to all vessels, their owners, agents, consignees, and masters, 
and as to all seamen, arriving in the United States prior s the enactment of 
this Act. 

Preparation of Documents 


Src. 21. (a) Permits issued under section 10 shall be printed on distinctive 
satety paper and shall be Depas and issued under regulations prescribed 
under this Act. 

(b) The Public Printer is ERE to print for sale to the public by the 
Superintendent of Public Documents, upon prepayment, additional copies 
of blank forms of manifests and crew lists to be prescribed by the Secretary 
of Labor pursuant to the provisions of sections 12, 13, 14, and 36 of the 
Immigration Act of 1917. 


Qffenses in Connection with Documents 


SEC. 22. (a) Any person who knowingly (1) forges, counterfeits, alters,.or 
filed: makes any immigration visa or permit, or (2) utters, uses, attempts to 
use, possesses, obtains, accepts, or receives any immigration visa or permit, 
knowing it to-be forged, counterfeited, altered, or falsely made, or to have 


A 
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been procured by means of any false claim. or statement, or to have been 
otherwise procured by fraud or unlawfully obtained; or sho: except under 
direetion of the Secretary of Labor or other proper officer, Vnowindly (3) 
possesses any blank permit, (4) engraves, sells, brings into the United States, 
or has in his control or possession any plate in the likeness of a plate designed 
for the printing of permits, (D) makes any print, photograph, or impression 
in the likeness of any immigxation visa or permit, or (6) has in his possession 
a distinctive paper which has-been adopted by the Secretary of Labor for the 
printing of immigration visas or permits, shall, upon conviction thereof, be 

_fined not more than $10,000, or imprisoned for not more than five years, or 
both. "od 

(b) Any individual who (1) when applying for an immigration visa or 
permit, or for admission to the United States, persongtes another, or falsely 
appears in the name of a deceased individual, or evades or attempts to evade 
the immigration laws by appearing under an assumed or fictitious name, or 
(2) sells or otherwise disposes of, or offers to sell or otherwise dispose of, or 
utters, an immigration visa or permit, to any person not authorized by law to 
receive such doemeht, shall, ‘upon conviction thereof, be fined not more than 
$10,000, or imprisoned for not more than five years, or both. 

(e) Whoever knowingly makes under oath any false statement in any 
‘application, affidavit; ‘or other-document resuired by the immigration laws 
or regulations prescribed thereunder, shall, upon conviction thereof, be fined 
not more than $10,000, or imprisoned for not more than five years, or both. 


Burden of Proof 


Sec. 23. Whenever any alien attempts to enter the United States the `- 
burden of proof shall be upon such alien to establish that he is not subject - 
to exclusion under any provision of the immigration laws; and in any de- 
portation proceeding against any alien the burden of proof shall be upon 
such alien to show that he éntered the United States lawfully, and the time, 
place, and manner of such entry into the United States, but in presenting 
such proof he shall be entitled to the production of his immigration visa, if 
any, or of other cocuments. OPNE such entry, in the custody of the 
Department of Labor. 

Rules and Regulations 


Suc. 24. The Commissioner General, with the approval of the Sécretary of 
Labor, shall prescribe rules and regulations for the enforcement of the pro- 
visions of this Act; but all such rules and regulations, in so far as they relate 
to.the administration of this Act by consular officers, shall be prescribed by 
the Secretary of State on the recommendation of the Secretary of Labor. 


Act to be in Addition to Immigration Laws 


x E ry 2 i : 
Suc. 25. The provisions of this Act are in addition to and not in substitu- 
tion for the provisions of the immigration laws, and shall be enforced asa . 


* 
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part of such laws, and all the penal or other provisions of such laws, not in- 
applicable, shall apply to and be enforced in connection with the provisions 
of this Act. An alien, although admissible under the provisions of this Act, 
shall not be admitted to the United States if he is excluded by any provision 
of the immigration laws other than this Act, and an alien, although admissible 
under the provisions of the immigration laws other than this Act, shall not be 
admitted to the United States if he is excluded by any proviso of this Act. 


Steamship Fines Under 1 917 Act 


Sec. 26. Section 9 of the Immigration Act of 1917 is amended to read as 
follows: 

“Src. 9. That it shall be unlawful for any errr including any trans- 
portation company other than railway lines entering the United States from 
foreign contiguous territory, or the owner, master, agent, or consignee of any 
vessel to bring to the United States either from a foreign country or any 
insular possession of the United States any alien afflicted with idiocy, in- 
sanity, imbecility, feeble-mindedness, epilepsy, constitutional psychopathic 
inferiority, chronic alcoholism, tuberculosis in any form; or a loathsome or 
dangerous contagious disease, and if it shall appear to the satisfaction of the 
Secretary of Labor that any alien so brought to the United States was 
afflicted with any of the said digeases or disabilities at.the time of foreign * 
embarkation, and that the existence of such disease or disability might have 
been detected by.means of a competent medical examination at such time, 

such person or transportation company, or the master, agent, owner, or" 
' consignee of any such vessel shall pay to the collector of customs of the 
customs district in which the port of arrival is located the sum of $1,000, and 
in addition a sum equal to that paid by such alien for his transportation from 
the initial point of departure, indicated in his ticket, to the port of arrival for 
each and every violation of the provisions of this section, such latter sum to be 
delivered by the collector of eustoms to the alien on whose account assessed. 
It shall also be unlawful for any such person to bring to any port of the 
United States any alien afflicted with any mental defect other than those 
&bove specifically named, or physieal defect of a nature whien may affect 
his ability to earn a living, as contemplated in section 3 of this Act, and if it 
Shall appear to the satisfaction of the Secretary of Labor that any alien so 
brought to the United States was so afflicted at the time of foreign embarka- 
tion, and that the existence of such mental or physical defect might have been 
detected by means of a competent medical examination at such time, such 
person shall pay to the collector of customs of the customs district in which 
the port of arrival is located the sum of $250, and in addition a sum equal to 
that paid by such alien fof his transportation from the initial point of depart- 
ure, indicated in his ticket, to the port of arrival, for each and every violation 
of this provision, such latter sum to be deliveted by the collector of customs 
to the alien for whose account assessed. It shall also be unlawful for any 
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such person to bring to any port of the United States any alien who is ex; 
cluded by the- provisions of section 3 of this Act because unable to read, or 
who is excluded by the terms of section 3 of this Act as a native of that 
portion of the Continent of Asia and the islands adjacent thereto described in 

. said section, and if it shall appear to the satisfaction of the Secretary of Labor 
that these disabilities might have been detected by the exercise of reasonable 
precaution prior to the departure. of such aliens from a foreign port, such 
person shall »av to the collector of customs of the customs district in which ' 
the port of a-rival is located the sum of $1,000, and in addition a sum equal 
to that paid by such alien for his fennaportation from the initial point of . 
departure, indicated in, his ticket, to the port of arrival, for each and every 
violation of tais provision,such latter sum to be delivered by the collector of 
customs to tke alien on whose account assessed. 

“If a fine is imposed under this section for the brifiging: of an alien to dis 
United States, and if such alien is accompanied by another alien who is 
excluded from admission by the last proviso of section 18 of this Act, the 
person liable for such fine shall pay to the collector of customs, in addition to 
such fine but as a part thereof, a sum equal to that paid by such accompany- 
ing alien for hs transportation from his initial point'o departure indicated in 
his ticket, to she póint of arrival, such sum to be delivered by the collector 

* of customs to the accompanying alien whep deported. And no vessel shall 
be granted clearance papers pending the determination of the question of the 
liability to the payment of such fines, or while the fines remain unpaid, nor 
‘shall such fines be remitted or refunded: Provided, That clearance may ke 
granted prior 2o the determination of such questions upon the deposit of a 
sum sufficient so cover such fines or.of a bond with sufficient surety to secure 
the payment taereof, approved by the collector of customs: Provided further, 
That nothing 2ortained in this section shall be construed to subject trans- 
portation companies to a fine for bringing to ports of the United States aliens ' 
who are by any of the provisos or exceptions to section 3 of this Act exempted _ 
from the excluding provisions of said section.” 

Sec, 27. Secsion 10 of the Immigration Act of 1917 is amended to read as 
follows: : 
~ «Sec. 10. (a That it shall be the duty of every person, including owners, 
‘masters, officers, and agents of vessels of transportation lines, or inter- 
national bridges or toll roads, other than railway lines which may enter intc 
a contract as provided in section 23, bringing an alien to, or providing a 

` means for an alien to come to, the United States, to prevent the landing of 
such alien in the United States at any time or place other than as designated 
by the immigrstion officers. Any such person, owner, master, officer, or 
agent who fails to comply with the foregoirig requirements shall be guilty of 
a misdemeanor and on conviction thereof shall be punished by a fine in each 
case of not less than $200 nor*more than $1,000, or by imprisonment for a 
term not exceeding one year, or by both such fine and imprisonment; or, if 
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in the opinion of the Bioritasy of Labor, it is impracticable or inconvenient 
to prosecute the person, owner, master, officer, or agent of any such vessel, 
such person, owner, master, officer, or agent shall be liable to a penalty of 
$1,000, which shall be a iion upon the vessel whose owner, master, officer, or 
agent violates the provisions of this section, and such, vessel shall be libeled 
therefor in the appropriate United States court. 
' (b) Proof that the alien failed to present himself at the Bude and place 
' designated by the immigration officers shall be prima facie evidence that such 
alien has landed in the United States at a time or place other than as desig- 
nated by the immigration officers." 


General Definitions . 


Suc. 28. As used in this Act— 

(a) The term “United States," whén used in a geographical sense, means 
the States, the Territories of Alaska and Hawaii, the District of Columbia, 
Porto Rico, and the Virgin Islands; and the term “continental United 
States” means the States and the District of Columbia; 

(b) The term ''alien"; includes any individual not a native-born or natural- 
ized citizen of the United States, but this definition shall not be held to 
include Indians of the United States not taxed, nor citizens of the islands 
: under the jurisdiction of the Unised States; 

(e) The term “ineligible to citizenship," when dedi in reference to any 
individual, includes an individual who is debarred from becoming a citizen 
of the United States under section 2169 of the Revised Statutes, or under 
section 14 of the Act entitled “An Act to execute certain treaty stipulations 
relating to-Chinese,”’ approved May 6, 1882, or under section 1996, 1997, or 
1998 of the Revised Statutes, as amended, or under section 2 of the Act 
entitled “An Act to authorize the President to increase temporarily the 
Military Establishment of the United States,” approved May 18, 1917, as 
- amended, or under law amendatory of, supplementary to, or in substitution 
for, any of such sections; l 

(d) The term “immigration visa” means an immigration visa issued by a 
consular officer under the provisions of this Act; 

(e) The term “consular officer” means any consular or siplommtic officer 
of the United States designated, under regulations prescribed under this 
Act, for the purpose of issuing immigration visas under this Act. In case of 
the Canal Zone and the insular possessions of the United States the term 

“consular officer” (except as used in section 24) means an officer designated 
by the President, or by his authority, for the purpose of issuing immigration 
visas under this Act; 

(f) The term Eninitifatioh Aet of 1917" means the Act of February 5, 
1917, entitled “An Act to regulate the immigration of aliens to, and the 
residence of aliens i in, the United States”; ' 

(g) The term E SON laws” includes such Act, this Act, and all 
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laws, conventions, and treaties of the United States relating to the immigra- 
tion, exclusion, or expulsion of aliens; 

(b) The term “person” includes individuals, porius corporations, 
and. associations; 

(i) The erm “Commissioner General” means the Commissioner General 
of Immigretion; . - 

(j) The erm ‘ “application for admission” has reference to the application 
for admission to the United States and not to the application for the issuance 


` of the immigration visa; 


(k) The term “permit” means a pendit ‘sand under section 10; 
; (1) The term “unmarried,” when used in reference to any individual as of 
any time, Means an individual who at such time is not married, whether or 
nof previocsly married; 

(m) Theterms “child, ” “father,” ahd “mother,” ‘do not include a child or 
patent by sdoption unless the adoption took place before January 1, 1924; 

(n) The terms “wife” and “husband” do not include a wife or husband by 
reason of a proxy or picture marriage. 


Authorization of Appropriation 
Sec. 29. The appropriation of ‘such sums as may be necessary for the 
enforcement of this Act is hereby. authoried. — *. 
Act of May 19, 1921 


uo 30. The Act entitled “An Act to limit the immigration of aliens into 
the United States,” approved May 19, 1921, as amended and extended, : 
shall, notwithstanding its expiration on. June 30, 1924, remain in force there- 


after for the imposition, collection, and enforcement of all penalties that may 


have accruec thereunder, and any alien who prior to July 1, 1924, may have 
entered the United States in violation of such Act or regulations made there- 
under may ke deported in the same manner as if such Act had not expired. 


Time of Taking Effect 


Sac. 31. (e) Sections 2, 8, 13, 14, 15, and 16, and subdivision (f) of section 
11, shall take effect on July 1, 1924, except that immigration visas and per- 
mits may be .ssued prior to that date, which shall not be valid for admission 


to the United States before July 1, 1924. In the case of quota immigrants of 


any nationality, the number of aaniigrution visas to be issued prior to July 


1; 1924, shall not be in excess of 10 per centum of the quota for such nation- 


ality, and the number of immigration visas so issued shall be deducted from 
the number which may be issued during the month of July, 1924. In the 
case of immigration visas issued before July I, 1924, the four-month period 
referred to in subdivision (c) of section 2 shall begin to run on July 1, 1924, 
instead of at she time of the issuance of the immigration visa. 


~ (b) The remainder of this Act shall take effect upon its enactment. > - 
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(c) If any alien arrives in the United States before July 1, 1924, his right 
to admission shall be determined without regard to the provisions of this 
Act, except section 23. 


Saving Clause in Event of Unconstitutionality 


Suc. 32. If any provision of this Act, or the application thereof to any 
person or circumstances, is held invalid, the remainder of the Act, and the 
‘application of such provision to other persons or circumstances, shall not be 
affected thereby. 

Approved, May 26, 1924. 
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